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The Australian-US Free Trade Agreement is on track for implementation: 
Sarah Waladan asks, 'At what cost to copyright law?'

T he trad itional b a lan ce  that copyrigh t 
law  exists to m aintain  is set to be fun
d am en ta lly  a ltered  in favour of cop y 

right owners. O n  13 August 2004, fo llow ing  
p ro lon g ed  debate , the Sen a te  passed the 
Austral ia-U S Free Trade Agreem ent (AUSFTA ) 
Im p lem entation  B ill. This enab les Australia  
and the U n ited  States to w o rk  tow ards the 
agreed date of implementation of the A U SFT A  
—  1 January 2005.

Copyright law  has a lw ays existed to pro
mote innovation, creation and improvement. 
It does this through m aintaining a fair balance 
between provid ing users w ith  reasonable a c 
cess to the grow ing inform ation econom y on 
the one hand, and provid ing recognition and 
rewards for creators on the other. The conse
quences of a shift in this b a lance are clear: a 
decrease in the scope of inform ation acces
sible in the public  dom ain  w ill act as a disin
cen tive  to innovation and im provem ent.

To date, copyright law  has been translat
ed into a set o f exclusive rights for copyright 
ow ners w h ich  seek to p rov id e  rew ard  and 
recognition. These rights have been tempered 
w ith  the defence of 'fa ir dealing ', w h ich  ba l
ances ow ner rights by a llow ing  free access to 
works for lim ited purposes such as research, 
developm ent and im provem ent. Such access 
is a llo w ed  w h ere  socia l aim s outw eigh  pri
vate rights, and w here  it w o u ld  be costly to 
purchase copyrighted works.

As of 1 Jan u ary  2005, the changes en 
visaged by the A U S FT A  B ill w h ich  relate to 
copyright law  (and can be found in Schedule 
9 of the B ill), w ill seriously alter the ba lance 
betw een ow ners and users in favour of o w n 
ers. These changes w ill reverse the hard work 
undertaken by those w ork ing  in this arena in 
past years to attain ba lanced  copyright law. 
The B ill s ign ifican tly  strengthens the rights 
o f copyright owners, w h ilst at the same time 
fa ilin g  to strengthen the p ro tection  of the 
rights of users.

W ith o u t  a re-b a lan c ing  of rights, the 
changes as they curren tly  stand w ill have a 
detrim en ta l im p act upon  ed u ca tio n , c o n 
sumer. cu ltu ra l and  research  institu tions. 
Such  institu tions w ill  bear the bu rden  of 
m ore-stringent cop yrigh t o w n e r rights, in 
c lu d in g  extension of the copyrigh t term by 
tw enty years, broaden ing of the definition of 
w hat constitutes a cop y  (that is, the change 
in the definition of 'm ateria l form '), new  per
fo rm ers' rights, expans ion  of p ro tection  of 
encoded  broadcasts, and tougher penalties 
for breaches, includ ing incidental, m inor and 
non-com m ercial breaches of copyright. This 
extension of ow ners rights has not been tem 
pered by any extension of our 'fair dea ling ' 
provisions. Fair dea ling  in Australia remains 
narrow  and prescriptive.
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Currently the 'fair dealing ' exceptions in 
Australia enab le  copying  (w ith in  the lim ita 
tions of reasonableness) for the purposes of 
research or study, criticism  or review, report
ing the new s, or for ju d ic ia l p roceed ing s 
or professional advice . These situations are 
expressly stated to be 'fair dealings' in d iv i
sion three of the Copyright Act 1968. There is 
however currently no room in the A ct for new  
circum stances to be classified as 'fair dealing' 
by the courts as they arise. Activ ities such as 
tap ing a m ov ie  from your te levis ion  onto a 
v ideo  cassette for later use ('time-shifting') or 
copying a com pact disc onto an digital player 
for personal use ('space-shifting') are there
fore still illegal in Australia. This is in contrast 
to the U n ited  States w h ere  the open-ended 
nature of their excep tion  to copyrigh t ('fa ir 
use') enables the U n ited  States courts to be 
progressive in law-m aking through defining 
new  circum stances as falling  w ith in  'fair use' 
as they arise. This a lso  enab les the U n ited  
States courts to m ore c lo se ly  a lign the law  
w ith  constantly-evolving technologies.

A  broad excep tion  to copyrigh t is now  
long over-due in Australia. There have been 
several governm ental inqu iries w h ich  have 
recom m ended  that a broader exception  be 
incorporated  into Australian legislation, the 
tw o  most recent be ing  the Jo in t S tand ing  
Com m ittee on Treaties (JSC O T), and the Sen 
ate Select Com m ittee on the A U SFT A . Both 
closely exam ined how  the A U SFT A  w ould  af
fect intellectual property law  in Australia and 
recognised the detrimental effects of the A U S 
FTA on ba lanced  Australian Copyright Law. 
A lthough both Com m ittees saw  the A U SFT A  
agreem ent as being overa ll in the national 
interest, both recom m ended that if the agree
ment is ratified, steps should be taken by the 
governm ent to re-balance copyright law, and 
that such steps should  p articu la rly  in c lu d e  
im plem enting an open-ended defence of fair 
use in Australia.

The Com m ittees also both noted that g iv
en the G overnm ent's argum ents for harm o 
nisation of Australian law  w ith Un ited  States 
law , such h arm o n isa tio n  shou ld  in c lu d e  
copyright user rights as w e ll as ow ner rights. 
W ith o u t  a ffecting  harm o n isa tio n  on both 
sides of the balance, Australian copyright law  
w ill be even m ore skewed towards the inter
ests of owners than U n ited  States law, w h ich  
conta ins the broader open-ended 'fa ir use' 
defence, as opposed to Australia 's p rescrip 
tive 'fair dealing ' defence. This is of particular 
concern  given that Australia is a net importer 
of intellectual property (IP), and therefore w ill 
be particularly disadvantaged by laws skewed 
in favour of rights owners, in the context of a 
bi-lateral agreement w ith  a huge IP producer 
such as the U n ited  States.

In response to these reports, and the pas
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sage of the A U SFT A  B ill through the Senate 
on 13 August 2004, the Australian D igital A l
liance and the Australian Libraries Copyright 
C om m ittee m ade a jo in t subm ission to the 
governm ent requesting  that the Copyright 
Act 1968 be am ended to recognise an open- 
ended defence of fair use, sim ilar to the cur
rent position in the U n ited  States, w here  the 
Courts have pow er to find new  uses 'fair' as 
and w hen  they arise. Such  an am endm ent 
w ould  to some extent address the detrimental 
shift in the balance between copyright owners 
and users, w h ich  has been brought about by 
the A U SFT A  B ill. It is an am endm ent w h ich  is 
necessary in light of the deleterious im pact of 
the A U SFT A  upon libraries, universities, cu l
tural institutions and so ftw are deve lopers. 
This has been recognised by some m embers 
of Parliament, and the Australian Dem ocrats 
recently m oved that such an am endm ent be 
effected.

W h ils t  the G o ve rn m en t gave e v id e n ce  
before JS C O T  and the Senate  Se le c t C o m 
m ittee that it w as not adverse to extend ing 
fair dealing, it has not yet ind icated  w hether 
and to w hat extent it w ill rem edy the current 
situation. W ith  the A U SFT A  B ill scheduled  to

com e into effect in less than four months, it 
w ou ld  seem that the tim e for action is now.

Copyright law  has traditionally provided a 
w ay  of ba lancing  the interests of owners and 
users of copyrighted m ateria l. In am end ing  
this body of law, it is necessary to be mindful 
of the basis for its ex istence —  to give public 
recognition to creators, and, of equal im por
tance, to foster innovation and improvement. 
This necessarily requires striking a fine b a l
ance between the rights of owners and users, 
such that both are provided w ith  sufficient in
centives and knowledge to continue creating. 
Laws w h ich  are not m indful of this rationale, 
w ill have a negative im pact, not on ly  on li
braries, educational and cultural institutions, 
but on society as a w ho le .

The A D A  and A L C C  jo in t subm ission to 
Governm ent in relation to fair use, as w ell as 
the m edia release pertain ing to this, can be 
v iew ed  at both websites: http://www.digital. 
org.au and http://www.digital.org.au/alcc.

Sarah Waladan is the newly-appointed executive 
officer for the Australian D igital Alliance and 
copyright adviser (law and policy) for the 
Australian Libraries Copyright Committee. She 
can be contacted at swaladan&'nla.gov.au.
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S t o p  w a s t i n g  t im e  f ix in g  y o u r  l ib r a r y  a u t o m a t io n  s y s t e m ,  y o u ' v e  g o t  b e t t e r  t h in g s  to  d o .  

L i b e r t y 3  w i l l  m a k e  y o u r  s t a f f  m o r e  e f f i c i e n t ,  t h e i r  t im e  m o r e  e f f e c t i v e ,  a n d  y o u r  

b o r r o w e r s  m o r e  e m p o w e r e d .  S o  g e t  e x c i t e d  a n d  g e t

L ib e r t y 3  fo r  y o u r  P u b l i c  l ib r a ry .

A l s o  a v a i l a b l e  f o r  T e r t i a r y  a n d  S p e c i a l  l ib r a r i e s .

Call Glen on 1800 777 037 to discuss the possibilities 

Email: glen.french@softlink.com.au
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