
W o r k  w a t c h

Phil Teece
Advisor,
industrial relations &
employment
phil.teece@alia.org.au

. . .  n in e ty -o e o e n  

p e r  e e n t o f la b o u r  

h ir e  w o rk e r s  

a re  e n g a g e d  a o  

c e u n ia h .. .

Labour hire
and employee protection

The g row th  of labou r  hire has  b e e n  o n e  of 
the  most  d ra m a t ic  recen t  d e v e lo p m e n ts  in 
th e  Australian labour  m arket .  This c o lu m n  
first raised conc e rns  abou t  it m ore  than  five years 

ago  [h t tp : / /w w w .a l ia .o rg .aU / inc i te /19 9 8 /0 1 /  
w orkw atch .h tm l] .  S ince then  the  t rend  has g a th 
ered  m o m en tu m .  As I pred ic ted  then, high-profile 
in terna t iona l  ' f lex ib le  l abou r '  firms like A d e c c o  
an d  M a n p o w e r  have  now  b e c o m e  m ajo r  players 
in Australian recru i tm en t .  The former, for e x a m 
ple, has  cu r ren t  Austra lian re v en u es  of a ro u n d  
$1 billion.

There are  both  positives and  negatives arising 
from this. Certainly m any  em ployers  a re  a ttracted 
by o p po r tun i t ie s  for g reater  flexibility in staffing 
their organisations.  But em ployees  can  be  unfairly 
treated. The iarger firms are far less likely to exploit 
vulnerable  workers, bu t  there is obviously pressure 
from low-cost opera to rs  will ing to cu t  co rners  to 
c o m p e te  with m o re  es tab l ished  businesses.  There 
remains  little regulation of hire com pa n ie s .  Codes  
of c o n d u c t  do  not  ex tend  beyond  self-regulation.

The genera l  p ro b le m  is well  d e f ine d  in a 
pape r  by Dr Richard Hall of the  Australian Centre  
for Industrial Relat ions  Research  a n d  Training, 
[Labour hire in Australia: motivation, dynamics 
and prospects, ACIRRT W ork ing  p a p e r  76, ISBN 
1 8 6 4 8 7  4 8 6  4 | .  From a legal perspective, labour 
hire splits con trac t  a n d  control.  W orkers  ope ra te  
at, a n d  u n d e r  th e  day- to -day  con tro l  of, th e  cl i 
en t  o rgan isa t ion .  But they  are  p a id  by a n d  have  
a con t ra c tua l  [that is e m p lo y m en t ]  re la t ionsh ip  
with the  labour hire com pany,  to w h ich  the  client 
pays a fee, thereby  also es tabl ishing a contrac tua l  
rela tionship.

Legally, this can  b e c o m e  highly co m p l ica te d  
in prac t ice .  First, th e  law ca n  be  u n c le a r  a b o u t  
w h e re  liability lies. Second ,  th e  legal c h a ra c te r  
of re la t ionships  is often uncer ta in  with  ag enc ies  
often d esc r ib ing  the ir  w orkers  as ' a s s o c ia te s '  o r  
'c o n t ra c to r s '  in o rd e r  to den y  e m p l o y e e  status. 
Third, occupational  health and  safety issues can be  
especial ly  p rob lem a tic  s ince the labour  hire c o m 
p any  m ay be  in no  practical  posi t ion  to observe  
an em p lo y e r  du ty  of care .  The w o rk e r  is rem o te  
from it an d  u n d e r  th e  contro l  of th e  client,  w h o  
purports  not to be  the  em ployer  thus a c k n o w le d g 
ing no  such  duty. S imilar p ro b le m s  c a n  ar ise in 
regard to te rm inat ion .  W h o  is liable u n d e r  unfair 
dismissal laws?

From the individual 's  s tandpoin t ,  labour  hire 
w orkers  a re  usual ly  e n g a g e d  as ca su a l  e m p l o y 
ees  or  d e p e n d e n t  con trac to rs .  C o n d i t io n s  are  
frequently  cha rac te r ised  by low or  b e lo w -aw a rd  
pay, insecurity, few ca ree r  paths a n d  limited tra in
ing an d  d eve lopm e n t  opportunities.  The Australian 
Industry G roup 's  subm iss ion  to th e  NSW  Labour 
Hire Taskforce [2000] es t im ated  that  n inety-seven 
p e r  c e n t  of lab o u r  hire w orkers  a re  e n g a g e d  as 
casuals.  In those  industries w he re  w a g e  rates have 
b ee n  s tudied, the  link b e tw e en  labou r  hire w ork  
an d  subs tandard  pay has b een  stark. In Q u e e n s 

land cons t ruc t ion ,  on ly  ten of n inety labour hire 
c o m p a n ie s  pay their  em ployees  at or above  award 
rates. In banking ,  casual  labour  hire staff receive 
up to $3 an  hou r  less than  p e r m a n e n t  bank  staff 
d o in g  exac t ly  th e  s a m e  work .  Incentive  for low 
pay  is a s tructura l  fea tu re  of th e  lab o u r  h ire  in
dustry. At the s am e  time, b e c a u s e  circum ven t ion  
of registered aw ards  and  ag reem en ts  occurs,  and  
b e c a u s e  v u ln e ra b le  ind iv idua ls  a re  unl ikely  to 
com pla in  abo u t  it, p rotec t ion of labour  hire w ork 
ers  falls well  short  of tha t  ava i lab le  to  s tandard  
em ployees .

Action to p rov ide  a bet ter  b a la n c e  of interests 
has been  slow in coming. In this regard, it m ust  be 
said that this is a highly com plex  area. Some states 
—  no tably  N e w  South W ales  —  have been  keen 
to e x a m in e  h o w  best  to regula te  the  activities of 
labour  hire co m p a n ie s .  In c o n d u c t in g  a major In
quiry, the  state governm ent 's  a im has been  to p ro 
tect  em ployees  from som e of the disturbing aspects 
of this form of e m p lo y m e n t  w i thou t  rem oving  its 
flexibility benefits for employers.  It is an  extremely 
de l ica te  ba la n ce .  ALIA's c o n c e rn  for its m em bers  
w as  set ou t  in my subm iss ions  to the  NSW Inquiry 
tw o  years ago [http://www.alia.org.au/submissions/ 
nsw.inquiry.html],

NSW  does  at  least have a strong set of unfair 
con trac t  provisions w ithin  its Industrial Relations 
Act [especial ly  s ec t ion  106] w h ich  bring m any  
ques t io n ab le  labour  hire a r rangem en ts  u n d e r  the 
ju r isd ic t ion  of th e  Industrial  Relat ions  C o m m is 
sion. U n d e r  th e s e  laws, th e  d e e m in g  of w orkers  
as d e p e n d e n t  con trac to rs  m ea n s  they  must be  re
g a rd ed  as em p lo y ee s .  Accordingly, m any  labour  
hire contracts  that def ine  such  p eo p le  as co n t ra c 
tors are unlawful, even  if the worker has seemingly 
signed aw ay  her rights by ag ree ing  to be  regarded 
as an assoc ia te  or  contractor.  A lthough these  are 
pow erfu l  legal restraints  on  l abou r  hire c o m p a 
nies, e m p lo y e e s  a r e  often fearful of using th em  
for obv ious  reasons, inc lud ing  their  vulnerabili ty 
an d  d e p e n d e n c y  on  the  labour  hire c o m p a n y  for 
further work. ALIA con t in u es  to be l ieve  that strict 
en fo rce ab le  codes  of c o n d u c t  are desirable.

There have always b een  m any quite  legitimate 
reasons why employers  wish to use flexible labour. 
T em porary  e m p lo y m e n t  ag e n c ie s  have  p layed  a 
useful ro le  for d e c a d e s .  But it c a n n o t  be  d en ie d  
tha t  in recen t  years  e m p loye rs  have used  labour  
hire essen tia l ly  to drive d o w n  l ab o u r  costs  by 
reduc ing  es tab l ished  w a g e  levels an d  conditions.  
O n  occasions ,  labour  hire has also b een  a vehic le  
used  by em ployers  to rep lace  existing workforces 
with  lower-cost, non -u n io n  labour. The result has 
b e e n  a l ab o u r  m ark e t  t i lted  to o  far tow ard  e m 
p loyer  p re fe rences  an d  m u c h  too  far aw ay from 
ap p rop r ia te  p ro tec t ion  for em ployees .

in these  c i rcum stances ,  there  is a clear  need  
for s t ronger  pol icy  ac t ion  to  res tore  a ba la n c e .  
The N e w  South  W a les  G o v e rn m e n t 's  p roposa ls  
for a n e w  l abou r  hire l icens ing  reg im e  is an 
e n c ou rag ing  first step. ■
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