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O ne o f  th e  d if f ic u l t ie s  w ith  
c o p y r ig h t  fo r  p ra c t is in g  p ro ­
fess ion a ls  in l ib ra r ia n s h ip  is 

th e  e x te n t to  w h ic h  b o th  m e m b e rs  o f 
th e  p ro fe ss io n , a nd  m a n y  o f  th e  p e o ­
p le  w ith  w h o m  th e y  m u st in te ra c t in 
th e  d e v e lo p m e n t o f p o lic y ,  a re  re la ­
t iv e ly  u n in te re s te d  in th e  d e ta il,  o r a l­
te rn a t iv e ly  f in d  it a l i t t le  fo rm id a b le .

It is tru e  th a t c o p y r ig h t  la w  is d e ­
ta ile d , a nd  th a t is o n e  reason  fo r  the  
c a ll fo r  s im p l i f ic a t io n ,  a c a ll w h ic h  
has b ee n  m a d e  in  m o re  th a n  o n e  
c o u n try .

T h e  issues w h ic h  h ave  b ro u g h t it 
in to  a g rea te r p u b lic  v ie w , w ith  m o re  
fre q u e n t c o m m e n ta ry  in  the  press, are 
those  th a t b ro a d ly  re la te  to  th e  d e v e l­
o p m e n t o f th e  d ig ita l w o r ld .  B u t it is 
a lso  fa ir  to  say th a t eve n  w ith o u t  th is  
d e v e lo p m e n t, th e  issue o f  d e te rm in ­
in g  ju s t a m o u n ts  fo r  th e  c o m p e n s a ­
t io n  o f  c o p y r ig h t  o w n e rs  has been  
o n e  o f  r is in g  c o n c e rn , e s p e c ia lly  to  
in s t itu t io n s  w h o se  p r im a ry  ro le  is the  
p ro v is io n  o f e d u ca tio n a l and  research 
serv ices to  s tuden ts  a nd  staff, o r re ad ­
in g  a n d  c o p y in g  fa c i l i t ie s  to  o th e r  
p u b lic s .

T h e re fo re  th e  assessm ents m a d e  
b y  a nd  at th e  C o p y r ig h t  T r ib u n a l o f 
th is  issue  o f  'w h a t  a c o p y  is w o r th ' 
has been a focu s  o f  a tte n tio n  fo r som e 
years, as has th e  m o re  g e n e ra l issue 
o f  the  p o w e rs  o f th e  tr ib u n a l.

The Tribunal
T h e  C o p y r ig h t  T r ib u n a l w as  e s ta b ­
lis h e d  b y  S e c tio n  1 38  o f  th e  C o p y ­
r ig h t A c t  in 1 98 2 . It w as in tu rn  based 
o n  a lo n g -s ta n d in g  p e rc e ive d  need  to  
e s ta b lish  a b o d y  w ith  b in d in g  p o w e rs  
o f  d e te rm in a tio n , in p a r t ic u la r  to  dea l 
w ith  d is p u te s  th a t m ig h t c o m e  fro m  
the  exerc ise, by  c o lle c t in g  soc ie ties  o r 
o th e r o rga n isa tio n s , o f the  rights  g iven  
to  th e m  by  c o p y r ig h t  o w n e rs .

A t th e  t im e  o f  its e s ta b lis h m e n t,  
th e  p a r t ic u la r  fo rm  o f  c o p y r ig h t  to  
w h ic h  th e  T r ib u n a l's  a c t iv it ie s  w e re  
seen to  be  m o st d ire c te d  w e re  those  
re la t in g  to  th e  p u b l ic  p e r fo rm a n c e  
a nd  b ro a d ca s t o f m u s ic a l w o rk s  and  
s o u n d  re co rd in g s .

In re ce n t years, h o w e v e r, th e  t r i ­
b u n a l has had  a m a jo r  ro le  to  p la y  in 
s e tt lin g  d is p u te s  b e tw e e n  c o lle c t in g  
s o c ie tie s  in o th e r  m e d ia , a nd  in the  
case  m o s t fa m il ia r  to  lib ra r ie s , th e

C o p y r ig h t  A g e n c y  L im ite d , th e  c o l ­
le c t in g  s o c ie ty  w ith  a u th o r ity  to  c o l­
le c t fo r  th e  c o p y in g  o f p r in t  w o rks .

T h e  t r ib u n a l has in d e e d  bee n  
c a lle d  on  to  seek to  d e te rm in e  a 'fa ir ' 
ra te  fo r  h ig h -v o lu m e  and  d a ily  a c t iv i­
ties  in th e  use o f  A u s tra lia n  lib ra r ie s , 
a nd  th e  te a c h in g  a c tiv it ie s  o f  s ch o o ls  
a nd  u n ive rs itie s , as w e ll as c o p y in g  in 
o th e r  c o rp o ra te  areas.

In e xe rc is in g  its p ow ers , h o w e ve r, 
th e  t r ib u n a l has n a tu ra lly  been  c o n ­
s tra in e d  by  th e  e x te n t o f ju r is d ic t io n  
a c c o rd e d  it u n d e r th e  A c t.

The Copyright
Law Review Committee
T h e  C o p y r ig h t L aw  R e v ie w  C o m m it ­
tee  is a re la t iv e ly  sm a ll g ro u p  e s ta b ­
lis h e d  f ro m  t im e  to  t im e  b y  th e  
a tto rn e y -g e n e ra l to  p ro v id e  e xp e rt a d ­
v ic e  to  th e  c o m m o n w e a lth  g o v e rn ­
m e n t o n  s p e c if ic  c o p y r ig h t la w  issues 
re fe rre d  to  it.

Its ra ng e  o f  tasks has v a r ie d  c o n ­
s id e ra b ly  in  th e  las t fe w  yea rs , a nd  
m a n y  w h o  w o rk  in lib ra r ie s  w o u ld  be 
a w a re  o f  som e  o f  its m a jo r p ie ces  o f 
w o rk , such as th e  re v ie w  o f c o p y r ig h t 
in c o m p u te r  so ftw a re .

The  c o m m itte e  w as e s ta b lishe d  in 
1983  a nd  u n t il 199 5  w as c h a ire d  by 
th e  ju s t ic e  IF S h e p h e rd , A O . T h e re  
fo l lo w e d  a b r ie f  p e r io d  w h e re  Peter 
B anki b e ca m e  ch a ir, and th e  c o m m it ­
tee  w as asked  to  a d v ise  on  th e  issue 
o f s im p lif ic a t io n  o f  the  C o p y r ig h t A c t. 
F o llo w in g  th e  1 9 9 6  gen e ra l e le c t io n  
the  s tru c tu re  and  fu n c tio n  o f the  c o m ­
m itte e  w as re v ie w e d , and by  S ep tem ­
b e r 1 9 9 6  a n e w  a p p o in tm e n t  had  
been m a de  as ch a ir. Professor D e n n is  
P earce has o c c u p ie d  th a t ro le  s ince .

T h e  c u rre n t c o m m itte e  co m p rise s  
M a u re e n  B a rro n , Susan B la c k w e ll,  
M a ra  B u n , T o m  C o c h ra n e , C h ris  
C h e sw e ll a nd  W a r ic k  A  R o th n ie . The  
p rese n t re fe re n ce  to  in q u ire  in to , and  
re p o rt o n , th e  need fo r changes to  the  
ju r is d ic t io n  o f  th e  C o p y r ig h t T r ib u n a l 
w as issued b y  th e  a tto rn e y -g e n e ra l in 
A p r i l  1 9 9 9 .

T h e  p ro c e s s
T h e  c o m m itte e 's  re fe re n ce  to  re v ie w  
th e  t r ib u n a l to o k  e ffe c t in  A p r i l  o f
1 9 9 9 . S ince  th e n  th e  c o m m itte e  has 
m e t o n  se ve ra l o cc a s io n s , a nd  c o n ­
d u c te d  a p u b lic  fo ru m  in S yd n e y  in

S e p te m b e r 1 9 9 9  and  a m e e tin g  w ith  
th e  past a nd  c u rre n t p re s id e n ts  o f the  
t r ib u n a l.

T he  c o m m itte e  a lso  m e t w ith  th e  
a u th o r o f  th e  o n ly  re v ie w  o f  A u s tra l­
ian  c o lle c t in g  so c ie tie s  to  be  c a rr ie d  
o u t  to  da te , Shane S im p so n .

Principal issues
F o llo w in g  a p a tte rn  w h ic h  is re c o g ­
n isa b le  in o th e r areas o f la w  re fo rm  in 
c o m p le x  areas, the  c o m m itte e , g en e r­
a lly  speak ing , has fo llo w e d  a p ra c tic e  
in  w h ic h  it genera tes  an issues p a p e r 
fo r p u b lic  c irc u la t io n  and  response by 
in te re s te d  p a rtie s  to  th e  issues ra ised  
th e re in . The  issues the m se lves  te n d  to  
be  g e n e ra te d  b y  a ra th e r a m o rp h o u s  
m ix  o f e v id e n c e  fro m  tho se  eng ag ed  
in o r w ith  tr ib u n a l processes, a nd  o b ­
se rva tio n s  m a d e  a b o u t th e  e ffe c t iv e ­
ness o r o th e rw is e  o f v a r io u s  aspects  
o f  th e  e x e rc is e  o f  th e  p o w e rs  a nd  
p roce sse s  o f  th e  t r ib u n a l.  In s im p le  
te rm s  th e  issues o f  m a in  c o n c e rn  to  
users are:

•  G iv e n  th e  o b s e rv a t io n  th a t th o se  
w h o  re a lly  use the  se rv ice s  o f  th e  
tr ib u n a l are large o rg a n isa tio n s  w ith  
c o n s id e ra b le  resources to  spend  on 
the  s p e c ia lis t re p re se n ta tio n  neces­
sary, is th e re  a p ro b le m  o f  access 
b y  o th e r groups?

• G iv e n  th e  tr ib u n a l's  p a r t ic u la r  ro le  
in re la t io n  to  th e  c o lle c t in g  s o c ie ­
ties , is th e re  a ny  c h a n g e  w h ic h  
s h o u ld  be m a de  to  its ju r is d ic t io n ?

• S h o u ld  th e re  be o th e r m e th o d s  o f 
re s o lv in g  d isp u te s  th a n  a d u ly  c o n ­
s titu te d  h e a rin g  o f the  tr ib u n a l?

• S h o u ld  th e re  be  m o re  m e m b e rs , 
and g rea te r use o f those w ith  in d u s ­
try  e xp e rie n ce ?

•  A re  th e re  w ays  in w h ic h  th e  t r ib u ­
n a l's  m e th o d  o f  re so lv in g  c o p y r ig h t 
d is p u te s  w h ic h  c o u ld  b e  p ro c e ­
d u ra l a nd  'o n  th e  papers '?

•  S h o u ld  an the  idea  o f  an o m b u d s ­
m an o f  c o lle c t in g  so c ie tie s , as sug ­
g es ted  in  th e  S im p so n  re v ie w ,  be  
pursued?

L ike  a lo t o f  g o v e rn m e n t-s p o n ­
so red  in q u ir ie s  th e re  are c o n s tra in ts  
o n  th e  e x te n t to  w h ic h  a n y  m a jo r  
ch a n g e s  th a t a re  l ik e ly  to  a b so rb  re ­
s o u rce s  s h o u ld  be  re c o m m e n d e d . 
N e v e rth e le s s  th e  te rm s  o f  re fe re n c e
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d o  c o n te m p la te  p oss ib le  e xp a n s io n  in 
th e  t r ib u n a l's  ro le , as th e y  asked th e  
c o m m it te e  to  c o n s id e r  th e  c o n s e ­
q u e n ce s  o f  a n y  such e xp a n s io n .

It is a s p e c if ic  re q u ire m e n t a lso  in 
th e  te rm s o f  th e  re fe re n ce  o f  th e  re ­
v ie w  th a t th e  C o m m itte e  is to  'a d v e r­
tise  w id e ly  and  c o n s u lt w ith  key in te r­
est g ro u p s  a nd  a ffe c te d  p a rtie s '.

S ince  th e  re fe ren ce  w as p ro v id e d , 
the  C o p y r ig h t Law  R ev iew  C o m m itte e  
has:

•  d is tr ib u te d  th e  issues pap e r;

•  re ce ived  sub m iss io ns  in response to  
th is ;

•  o rg a n is e d  a nd  c o n d u c te d  a fo ru m  
fo r  in te rests ;

•  c o n s u lte d  as re fe rre d  to  a b o ve  w ith  
th e  p re s id e n t a nd  im m e d ia te  past 
p re s id e n t o f th e  tr ib u n a l;

•  d ra fte d  a fu l l  re p o rt;

• issued th is  re p o rt fo r p u b lic  s u b m is ­
s io n  in  response ; and

• c o n s id e re d  tho se  responses.

U n less  the re  is any  u nu su a l d e v e l­
o p m e n t it is l ik e ly  th a t a f in a l re p o rt 
w i l l  go  to  g o v e rn m e n t fo r  it to  c o n ­
s id e r a n y  le g is la t iv e  o r re g u la to ry  a c ­
t io n  w h ic h  m ig h t  th e re  be  re c o m ­
m e n d e d .

I h ave  been  p e rs o n a lly  im pressed  
b y  th e  e x te n t o f  c o m m itm e n t  to  th e  
task  o f re v ie w , a n d  th e  m ix  o f ta le n ts  
a nd  in p u ts  fro m  m y  fe l lo w  m e m be rs  
o f  th e  c o m m it te e .  It is v e ry  a b ly  
ch a ire d , and  is a lso  w e ll sup po rte d  by 
th e  re le va n t s ta ff in the  A tto rn e y -G e n ­
e ra l's  D e p a rtm e n t.

It is to o  e a rly  to  say w h a t p rec ise  
e ffect the  changes w i l l  have, as indeed

it is f in a lly  at the  gove rnm e n t's  d isc re ­
t io n  w h e th e r and h o w  to  respond  to  
a ny  re p o rt th a t it rece ives. N o rm a lly  
speaking, how eve r, a leg is la tive  p ro c ­
ess w o u ld  fo l lo w  in w h ic h  the  neces­
sary changes and am en dm e n ts  to  the  
A c t w o u ld  be m ade. M o st w h o  have 
been co n n e c te d  w ith  the  process 
w o u ld  hope  tha t these changes w o u ld  
im p ro v e  the  c a p a c ity  to  reso lve  d is ­
putes th a t a rise  b e tw e e n  o w n ers  and 
users o f c o p y r ig h t m a te ria l (or fo r tha t 
m atte r users and re-users), and tha t the 
exercise o f jud g em e n t before and in the 
tr ib u n a l w i l l  be s tren g th en ed  by the  
processes tha t m ay be p ro v id e d  fo r in 
any  fu tu re  changes to  the  law .

T o m  C o c h r a n e  is  c h a i r  o f  t h e  A u s t r a l i a n  

L i b r a r i e s '  C o p y r i g h t  C o m m i t t e e  a n d  p r o  

v i c e - c h a n c e l l o r ,  ( I n f o r m a t i o n  a n d  

A c a d e m i c  S e r v i c e s ) ,  Q U T
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