
Storm clouds ahead
Nick SmithProblems with digital copyright —

L ibraries d id  fa ir ly  w e ll out o f the 
Copyright Amendment (Digital 
Agenda) Act 2000. That is to say, w e  

cou ld  have done a w h o le  lot worse. But it 
is far from ideal. B e lo w  are several p rob ­
lem s that f lo w  from  the Digital Agenda 
Act or are o therw ise on the horizon.

Definition of ‘library'
An ea rlie r version  of the Digital Agenda 
A c t contained a provision that w ou ld  have 
excluded  corporate libraries from the defi­
nition of 'lib ra ry ' in the Copyright Act, ef­
fec tive ly  taking them  out of the ILL system 
and  rendering  them  unab le  to function  
like other Austra lian  libraries.

This was defeated but the idea has not 
gone a w a y  and  m ay be revis ited  by the 
G overnm en t.

Contracts vs Copyright Law
As m entioned above in the Digital Agenda 
library com p liance  guide, the A ct tends to 
im p ly that it is perfectly legal for contracts 
to o ve rrid e  w h a t the cop yrig h t law  p ro ­
vides. This is not w hat the governm ent in ­
tended  but is a con seq uence  of ho w  the 
A ct has been drafted.

The issue of copyright versus contracts 
is o n ly  go ing  to get b igger and bigger. 
Som e have said that con tract w ill even tu ­
a lly  largely or even  to ta lly  rep lace  co p y ­
right. This is disturbing w hen  you consider 
w h e re  inte llectua l p roperty con tract bar­
gain ing pow er lies, especia lly  w ith  respect 
to consum ers.

The real shark lurking in the contract 
pool h o w eve r is an A m erican  law  ca lled  
the Uniform Computer Information Trans­
actions Act (U C IT A ). U C IT A  is a con tract 
law  statute that w o u ld  app ly  to com puter 
software, m u ltim ed ia  products, com puter 
data and databases, o n lin e  in fo rm ation , 
and other such products. It w as designed 
to create  a uniform  com m erc ia l con tract 
law  for these products and ca lls  itself 'a 
cybersp ace  com m ercia l statute'. It covers 
con tracts  that are g en e ra lly  know n  as 
'shrink-w rap' or 'c lick-w rap ' licenses. It is 
not here yet but it p ro b ab ly  w ill not be 
long before copyright ow ners in Australia, 
particu larly  software publishers, are c la m ­
ou ring  for it, insisting that it is v ita l that 
A ustra lia  has its ow n  U C IT A  so that w e  
can  'keep  up' w ith  the U n ited  States.

Som e things that U C IT A  w ou ld  perm it 
include: •

• V a lid a tin g  post-paym ent d isc lo su re  of 
terms. That is, it a llo w s a contract to be 
va lid  even  though you  on ly  d iscovered  
som e or all of the terms after you have 
pressed the 'I agree ' button.

• C rea ting  doubt about w h e th e r o n lin e  
transactions o f this kind are covered  by 
consum er law . T rad itio na lly  mass-mar­
ket so ftw are  transactions h ave  been 
treated as sales o f goods and subject to 
consum er protection  law . This m ay not 
be the case any  longer.

• Va lidating  the use of transfer restrictions 
in the mass m arket that co n flic t  w ith  
norm al custom er expectations. This 
m eans that you  m ay be restricted  in 
lend ing  a law fu lly  acqu ired  product to 
ano ther person even  though you  your­
self do not keep a copy.

• A llo w in g  the se llers o f any  goods to 
take advantage o f U C IT A  if software is 
a lso  provided  and is a 'm a te ria l' part of 
the transaction. 'M a te r ia l ' is described 
in a com m ent as m ean ing  anyth ing  
m ore than a triv ia l e lem ent of the deal. 
Because  m any goods are sold w ith  soft­
w a re  inside them, from cars to cam eras, 
U C IT A  m ay w in d  up g o ve rn in g  all 
k inds of d is tin ctly  non-on line transac­
tions.

• A llo w in g  vendors to prevent users and 
re v ie w e rs  from  p u b lic ly  d iscussing  a 
p roduct. Th is has a lread y  happened. 
The  w ebs ite  slashdot.o rg  con ta in ed  
postings about a M icroso ft p roduct se­
cu r ity  flaw . M icro so ft d em an d ed  that 
slashdot.org rem ove the postings, co n ­
tend ing  that w h en  the users d o w n ­
loaded  the product from  the M icroso ft 
site, they c lic k e d  on a co n fid e n tia lity  
agreem ent. Therefore, users are unab le 
to p u b lic ly  com m ent on the software.

Th is is not just a com p u te r so ftw are 
p ro b lem . The A m e r ic a n  A sso c ia tio n  of 
R esearch  Lib raries said that: 'th e  broad 
defin ition  of com puter inform ation w ou ld  
cover everything from copyrighted expres­
sions such as stories, com puter programs, 
images, m usic and w e b  pages to other in ­
te llectu a l property such as patents, trade 
secrets, and tradem arks as w e ll as on line  
databases and in teractive  gam es.'

So  far, apparently, o n ly  the state leg­
islatures of V irg in ia  and M a ry la n d  have 
passed this law , though others are consid ­
e ring  it. V irg in ia  G o ve rn o r  Jim  G ilm o re  
said. 'Th is increase in e lec tron ic  transac­
tions [brought about by U C IT A ] w ill per­
petuate the internet revolution, prom ote e- 
co m m e rce  and foster the grow th  of 
V irg in ia 's  techno logy and m anufacturing  
econ om ies .'

This kind of assum ption that the infor­
m ation  econom y can  be helped  along by 
g iv ing  copyrigh t ow ners greater rights at 
the expense of the p u b lic  is not u n co m ­

mon. Look for a U C IT A  c lone  at a leg isla­
ture near you  in the not too distant future.

Your (non-existent) right to read
A nd fina lly , there is an issue that the Act 
partia lly  addressed, that of tem porary re­
p roductions. The A ct makes it c lear that 
tem porary reproductions, such as copies 
au to m a tic a lly  m ade on yo u r screen , in 
your hard drive or in your Random  Access 
M em ory  (RA M ), w h ich  are m ade as part of 
a co m m u n ica tio n  are excepted  from the 
cop yrig h t o w n e rs ' right. An exam p le  of 
this m ight be v ie w in g  m ateria l on the 
w eb. The copyright ow ner can  control the 
com m u n icatio n  from the w ebs ite  but not 
all the autom atic reproductions that com e 
w ith  it.

H ow ever, in the case of an e-book, for 
exam p le , the tem porary  rep roductions 
m ade w h ile  read ing  such a p u b lica tio n  
are not part of a com m un ication  and are 
therefo re  not co ve re d  by the excep tion . 
The result of this is that you cou ld  need a 
lic en ce  to read an e-book, a ve ry  d isturb­
ing p reced en t in term s of our so c ie ty 's  
level of access to know ledge.

This p rob lem  w ill be exacerbated  as 
electron ic material is increasingly released 
in p rop rie tary  form ats. O n e  of the great 
advantages of a book is that it is an open 
te ch n o lo g y  that no one con tro ls . C o p y ­
right law s a llo w s  som e con tro l o ve r the 
w o rd s  you  co u ld  put in a book but not 
w h o  cou ld  or cou ld  not m ake a book or 
w h at cou ld  be done w ith a book o n ce  it 
had been purchased.

In your d ig ita l copyrigh t future, not 
o n ly  w ill e lec tro n ic  book te chn o lo g y  be 
licensed, so too w ill the contents of such 
books. It is a lready the case that w e  typ i­
c a lly  license softw are rather than ow n  it 
(though w e  m ay ow n  the p ie ce  of plastic 
it com es on). In the future, a consum er 
might purchase a license to have access to 
copyrigh t m aterial for tw o years or for as 
long as she keeps pay ing  lic e n ce  fees. 
O n c e  the licen ce  period is over, the c o n ­
sum er is left w ith  nothing, the copyrigh t 
material having disappeared from her hard 
drive.

So  w h ile  the Copyright Amendment 
(Digital Agenda) Act 2000 w as genera lly a 
good ou tcom e for libraries, there are still 
a num ber o f issues w h ich  requ ire  the 
c lose attention of librarians and other sup­
porters of the pu b lic  dom ain.
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