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Copyright update

Fair dealing..

F air Dealing is often described as an excep-
tion or defence to copyright infringement:
in other words, an individual may rely on

a defence of fair dealing without payment to

the copyright owner.

Elements of the defence

To make out a defence of fair dealing, the act
of copying (or any use which falls within the
bundle of copyright owner's exclusive rights)
must not only be fair, but it also must be deal-
ing for a prescribed purpose. There are five fair
dealing purposes: fair dealing for research or
study; fair dealing for criticism or review; fair
dealing for reporting news; reproduction for
purpose of judicial proceedings and profes-
sional advice. These categories apply to deal-
ings with works and subject matter other than
works. For literary, artistic, musical and dra-
matic works see sections 40,41,42,43 of the
Copyrlght ACt. For audio visual items such as

films, sound recordings and broadcasts see sec-

tions 103A, 1038, 103C of the COpyright Act.
Fair dealing for research or study

Fair Dealing for research or study is probably
the most important defence and it is the only
fair dealing defence which is subject to a quan-
titative test (s40). It is worth noting that the
quantitative test only applies to literary, dra-
matic and musical works and not artistic works
and audio visual items. Where copying exceed
the copying limits set by the quantitative test,
the copyright user must refer to considerations
of fairness: Section 40(2) gives some by provid-

ing a list of five fairness factors.

Remember that this is a non-exhaustive list
which means that a court may take into ac-
count other considerations when deciding
whether the dealing is fair. It has been sug-
gested that a court would consider the fairness
factors to be relevant to all fair dealing catego-
ries and not just fair dealing for research or

study purposes. (Lahore 40 115)

Fairness factors
7. the purpose and character of the dealing:
A transformative use is more likely to be fair
dealing as opposed to simply copying the
work and not using it to produce anything
new [see for example, American Geophysi-
cal v Texaco]. Dealings which are purely
commercial are unlikely to be considered to
he fair as illustrated by the Media Monitors
Case [De Garis v Neville Jeffress Pidler], The
federal court in this case held that the news
clipping agency could not rely on the de-
fence of fair dealing for research or study
when supplying photocopied articles to cli-
ents because company itself was not en-
gaged in research or study and the dealing
itself was purely commercial one. Flowever,
it is worth noting that fair dealing for re-
search or study within a commercial context
has never been tested in an Australian Court

and it does not necessarily follow that a

[1TGV s

commercial dealing would fall outside the

fair dealing defence.

2. the nature of the work or adaptation. i is

generally accepted that a dealing with fac-
tual work is more likely to considered to be
fair as opposed to a dealing with a work of

fiction [American Geophysical v Texaco].

3. the possibility of obtaining the work or adap-
tation within a reasonable time at an ordi-
nary commercial price. this factor would
seem to be directed at out-of-print works and
other works which are not readily available
not only through sales or subscriptions but
through other sources such as commercial
document delivery services. A court is more
likely to find that a dealing is not fair if the

work is commercially available.

4, the effect of the dealing upon the potential
market for or value of the work or adapta-
tim. This is perhaps the most important fair-
ness factor. It has been suggested that the

‘potential market' for an item would not be

limited to journal subscriptions and book

sales hut it would extend to market for roy-
alties via statutory and voluntary licensing

schemes [American Geophyscial v Texaco].

5. in a case where part only of the work or ad-
aptation is copied— the amount. A court is
likely to consider both how much is taken
and the quality of what is taken. Whether or
not a entire work may be copied will depend

largely on the facts of each case.

Fair Dealing and the Digital Agenda Bill
the Copyright Amendment (Digital Agenda)
Bill 1999 (the Dlgltal Agenda Bl") confirms that

fair dealing applies to the new right of commu-
nication and obviously it continues to extend
to existing exclusive rights. The new test for
determining what is a reasonable portion of
electronic material is the biggest change to the
fair dealing defence in the Bill. See ss10(2A) of
the Dlgltal Agenda Bill. This has been created
to provide certainty for students and research-
ers relying on the fair dealing defence for re-
search or study purposes. The test will allow
the copying of up to ten percent of the words
of a published literary or dramatic work or one
chapter whichever is the greater. This amend-
ment will not apply to musical works, compu-
ter programs and databases. Another important
component of the new test is the new subsec-
tion 10(2C) SI1 0(2C) makes it very clear that a
person may only have one bite of the cherry.
Under this proposed subsection, a person rely-
ing on fair dealing may only copy a reasonable
portion of an electronic work on one occasion:
a person cannot return to the same work to
copy another reasonable portion of the item at
a later stage. Remember that the new test only
applies to electronic source material. The cur-
rent reasonable portion test will continue to ap-

ply to print material. -
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