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Recent proposals for reform to the 
A ustra lian  Copyright A ct  are 
putting us on a fast-track course 

to an in fo rm ation  w o rld  based on a 
pay-per-use system . The federal g o v ­
ernm en t's  p roposed 'D ig ita l A g en d a ' 
reforms to the Copyright Act, if passed 
unaltered, w ill grant copyrigh t ow ners 
the ab ility  to contro l eve ry  access to, 
and eve ry  use of, m ateria l in d ig ital 
form, irrespective of w hether that m a­
terial is actua lly  protected by copyright 
or not.

It is in response to these concerns 
that the A ustra lian  D ig ita l A ll ia n c e  
(A D A ) has been form ed. W h ils t  the 
A D A  does support strong cop yrigh t 
law , the A D A  p rim arily  supports b a l­
anced  copyrigh t law , and there are a 
num ber of reasons to be concerned  that 
the ba lance  is under threat in the d ig ­
ital environm ent.

Threatening the balance
A rguab ly the most significant of the ex­
c lu s ive  rights that cop yrig h t ow n ers  
have is the right to control reproduction 
of their works. O n e  of the most hotly- 
contested topics raging in the copyright 
w o rld  today is the status of the tem po ­
rary and incidenta l digital 'co p ie s ' that 
o ccu r as a by-product o f transm ission, 
storage and use of d ig ita l m ateria l. 
Reading, lending, v iew ing  and/or trans­
porting print and other 'off-line' m ate­
rials does not in vo lve  any  act of 
'rep ro d u c tio n ' h o w eve r w ith  d ig ital 
m aterials every use —  includ ing sim ply 
reading on screen —  involves the m ak­
ing of m u ltip le  digital cop ies.

If these inc id en ta l cop ies  are not 
excluded  from the scope of the repro ­
duction  right, then every  use of c o p y ­
right m ateria l in the o n lin e  e n v iro n ­
m ent w ill po ten tia lly  be an infring ing 
use.

W h ils t  curren t cop yrigh t law  p ro ­
tects databases that d isp lay  the requ i­
site level of skill, labour and crea tiv ity  
as 'com pilations', use of the contents of 
those databases is not restricted unless 
the contents qualify  as copyright works 
in them selves. H ow eve r, if current in ­
terna tiona l d iscussions result in the

adoption  of a n ew  international data ­
base p ro tection  treaty, the situation  
m ay d ra s t ic a lly  change. The type of 
protection being proposed w ou ld  pre­
vent the unauthorised 'use' of any sub­
stantial portion, (w h ich  cou ld  be an a c ­
cu m u la tio n  of sm all portions), o f the 
contents of a protected database (a d a ­
tabase w o u ld  qu a lify  for p rotection  
s im p ly  on the basis that a substantial 
investm ent had been m ade in its pro­
duction ).

So, w h e re  a database consisted of 
pub lic  dom ain  material such as facts or 
raw  data, the database ow ner w ou ld  be 
ab le to contro l future use of those facts 
or data to a large extent. These propos­
als c learly  have serious im plications for 
sc ience , research, education , and the 
scope of the pub lic  dom ain  generally, 
and it is h igh ly questionab le that there 
is any global need for such com prehen ­
sive new  rights in data.

If im plem ented, the federal govern ­
ment's proposal to ban devices that can 
be used to c ircu m ven t techn o log ica l 
protection measures em ployed  by co n ­
tent ow ners to protect on-line m aterial, 
w ou ld  take us d irectly  to a pay-per-use 
system . Even  in c ircum stances w h ere  
m aterial is not protected by copyright, 
or w here  the use either falls w ith in  an 
excep tion , or does not fall w ith in  the 
scope of cop yrigh t p ro tection  at a ll, 
techno log ica l protection systems could  
prevent access.

Because  there w ill be no means of 
getting around any techno log ica l copy  
pro tection  m echan ism  such as a soft­
w are  lock  in order to rely on fair d ea l­
ing rights, any lim itations on the scope 
of copyright protection, and any excep ­
tions to copyrigh t ow ners ' rights, w ill 
be rendered entirely  ineffective and re­
dundant as perm ission  w o u ld  a lw ays  
be required.

The use of lic en ce  agreem ents to 
govern the use and distribution of e le c ­
tronic inform ation  products is a lready 
w id esp read . M ost of these o n lin e  li­
cen ces  o u tlin e  non-negotiab le terms 
and cond itions and require the user to 
c lick  on the 'I agree' button before be­

ing granted access  (h en ce  the term  
'c lick w ra p  licen ce '). It is also com m on 
that these agreem ents set d ow n  terms 
and co n d itio n s  o f use w h ic h  are far 
m ore restric tive  than cop yrig h t law . 
D ue to the fact that these licences can 
be used in con jun ctio n  w ith  cop y  pro­
tection  system s, users m ay have no 
ch o ice  but to agree to w h atever terms 
are set d o w n  in order to gain access at 
a ll. Fu rtherm ore, because 'c lic k w ra p ' 
licences  are in all like lihood  en fo rce ­
ab le  con tracts, action  cou ld  be taken 
by the rights-holder if the terms of the 
agreem ent are breached in any w ay , ir­
respective of w h eth er or not the use is 
a llo w ed  under copyrigh t law .

In order to ensure that copyright law  
does not becom e obsolete in the face of 
w idespread use of licence agreements, it 
is essential that the Copyright A ct be 
am ended to ensure that certain p rovi­
sions such as exceptions for fair dealing, 
cannot be avoided or overridden by con ­
tractual means.

M aintaining the balance
Just as w e  must ensure that under-pro­
tection  does not result in a lack of in­
cen tives for investm ent in the creation  
of d ig ita l co p y rig h t m ateria l, so too 
must w e  ensure  that over-p ro tection  
does not unreasonably restrict access to 
that m aterial.

A ch ie v in g  the right b a lan ce  is not 
go ing to be easy. It does seem  qu ite  
c lear, how ever, that a pay-per-use sys­
tem, w here  reading, v iew ing , browsing, 
listening, quoting sm all portions, lend ­
ing and transportation  of all on-line 
cop yrig h t and p o ten tia lly  non-copy­
right m ateria l, can  o n ly  be done w ith  
perm ission  from  the rights-holder, is 
not a ba lanced  outcom e.

The Australian Digital A lliance (AD A) 
is a new coalition of public- and private- 
sector organisations and ind ividuals 
formed to prom ote balanced copyright 
law. A D A  members include schools, uni­
versities, internet industry groups, co n ­
sumer representatives, major cultural in­
stitutions, com puter software producers, 
scientific and research organisations, li­
braries and individuals. a
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