
A n n o u n c e m e n t  

o f  th e  G o v e r n m e n t s 

d e cisio n  o n  th e  D ig ita l  A g e n d a  

refo rm s to  th e  C o p y r i g h t  A c t

As indicated by V irgin ia W alsh in the last issue of in c ite ,  the C om m onw ealth  governm ent has recently announced its 
intention to introduce significant reforms into the area of digital copyright. In tw o  separate press releases issued by 
Senator Alston, m inister for com m unications, the inform ation  econom y and the arts and the H onourable D aryl 
W illiam s, attorney-general, reforms have been announced w hich may substantially benefit libraries and cultural 
institutions. Concerns have been expressed for some tim e by both libraries and cultural institutions at the lack of clarity  
of the current Act surrounding digital copying. Add to this the aggressive lobbying campaign by copyright owners, who  
have been arguing for m ore stringent legislation that could seriously restrict d igital copying and w e could w ell have 
resulted in a situation w here access to inform ation  would have been seriously ham pered. The fo llow ing artic le  prepared  
by Annabelle H erd , copyright research officer for ACLIS presents an excellent summary of the background, current 
situation and likely future action in this area. I would strongly recom m end that you take tim e to read this article.

C ra ig  C rim is o n , c h a ir , A L IA  C o p y r ig h t C o m m itte e

O n 30 A p ril the attorney-gen­
eral, D ary l W illia m s , m ade a 
speech at the Asia Pac ific  In ­

te llectua l Property Institute in Perth in 
w h ich  he announced  that C ab inet had 
m ade a decis ion  on w hat he ca lled  the 
'D ig ita l agenda ' reforms to the Copy­
right Act. In that speech he broadly out­
lined  the proposed reform s. O n  the 
same date, a release w as put out jo in tly 
by the attorney-general and the m in is­
ter for co m m u n ica tio n s , the in fo rm a­
tion e co n o m y, and the arts, Sena to r 
R ichard Alston. The release announced 
that C ab inet had m ade a decis ion , and 
contained a very broad statement of the 
reforms that C ab inet had agreed to im ­
plement. O n  5 April, Senator A lston re­
leased a further press statem ent 
deta iling  the benefit to A ustra lia 's  c u l­
tural institutions, inc lud ing libraries, of 
the proposed reforms. As yet, no draft 
legislation contain ing these reforms has 
been released or even  w ritten , and 
thus, detail on w h a t the proposed re­
forms a c tu a lly  are has to be garnered 
from the attorney's speech and the tw o  
press releases.

Background
The governm ent's decision on the 'D ig ­
ital agenda' reforms is a continuation of 
the process of im plem enting changes to 
copyright law  around the w orld  in re­
sponse to developm ents in digital tech ­
no logy. In late 1996, de legates at a 
W o r ld  In te llectua l Property O rg a n isa ­
tion (W IP O )  D ip lo m a tic  C o n fe ren ce  
adop ted  tw o  new  copyrigh t-re lated  
treaties. These treaties outlined certa in  
m easures that w o u ld  bring cop yrigh t 
into the d ig ita l age. In p roceed in g  to 
im plem ent those treaties, in Ju ly  1997 
the D epartm ents of the A tto rney-G en ­
eral and C om m un ica tions and the Arts

released a jo in t discussion paper titled 
'C o p yrig h t reform  and the d ig ital 
agenda'. The com m un ity  w as then in­
v ited  to subm it co m m en t on the p ro ­
posals co n ta in ed  in the d iscussion  
paper. Shortly  after the closing date for 
response to the paper, the tw o  depart­
ments held face-to-face consu lta tion  
sessions w ith  affected interests. Those 
interests that attended included co llect­
ing societies, publishers, writers, te le ­
com m un ications com panies, television 
broadcasters, internet service providers, 
com puter softw are com pan ies , and of 
course educationa l institutions and li­
braries.

The proposed reforms
A right of communication to the public
The introduction of a new  right of co m ­
m unication to the public w ill mean that 
copyrigh t ow ners w ill have the ab ility  
to con tro l all co m m u n ica t io n s  to the 
pub lic  o f their copyrigh t m aterial. The 
new  right w ill cover both transmissions 
to the p u b lic  and in te rac tive  on-de­
m and 'co m m u n ica t io n ' w here  a w ork  
is made ava ilab le  to be accessed by the 
pub lic  at a p lace  and tim e chosen by 
them . This w o u ld  occu r, for exam ple, 
w here  a w ork  is p laced on a w ebpage.

In in troduc ing  this new  right, the 
governm en t has chosen  to adopt the 
language utilised  in the n ew  W IP O  
C opyrigh t Treaty, desp ite the fact that 
in the 'D ig ita l agenda' discussion paper 
it w as proposed to in troduce tw o new  
rights rather than one. In d ec id in g  to 
roll tw o  separate rights into one 
broadly-based right, it has been recog­
nised that w hilst transmission and m ak­
ing ava ilab le  are tw o  co n cep tu a lly  d is­
tinct acts at the m om ent, there m ay be

a day w h en  the d istinction  is not so 
clear cut. The com m unication  right w ill 
rep lace the existing w ire less broadcast 
right, and cab le  diffusion right.

Exception.<
Despite strong subm issions from c o p y ­
right ow ners, the G overnm en t has d e ­
cided  to extend existing exceptions for 
fair dea ling  and library copying  to ap ­
ply to the new  right of com m un ication  
to the pub lic . There w ill be an excep ­
tion to the n ew  right for lib raries, to 
ensure that they w ill be ab le  to c o n ­
tinue to m ake digital w orks ava ilab le  to 
the p u b lic , w ith in  lim its. The cu rren t 
lib rary cop y in g  provis ions, ss. 49 and 
50, w ill be extended to app ly to digital 
works. In app ly ing  current exceptions 
to the d igital environm ent, the govern ­
ment is trying to replicate, as far as pos­
sible, the b a lan ce  that exists betw een  
the rights of ow n ers  and users in the 
hardcopy environm ent. S im ila r lim ita ­
tions to the exceptions as currently ap ­
p ly w ill therefore con tinue to app ly in 
the on-line environm ent. Sp ec ifica lly , 
the 'reasonab le  portion' test w ill be ex 
tended to ap p ly  to m ateria l in d ig ita l 
form, w here  possible.

C ab in e t has also agreed to in tro ­
duce a n ew  exception  for certa in  tem ­
porary copies made in the course of the 
techn ical processes of transmission and 
browsing.

Existing exceptions and statutory li­
cences for educational institutions w ill 
also co n tin u e  to ap p ly  to ensure the 
reasonab le access that they have pro­
vided in the print paradigm  extends to 
digital m aterial.

ISP liability/
L iab ility  o f Internet Se rv ice  Providers 
(ISP ) and carriers for copyright infringe- ►
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,, m ent that is carried  out using their fa­
c ilit ie s  w ill be lim ited  under the new  
proposals. ISPs w ill not be liab le for in­
fringem ent s im p ly  because they have 
provided the facilities on w h ich  the in ­
fringem ent has occurred . An exception 
for ISP liab ility  w ill probably be framed 
in s im ilar terms to that relied on by li­
braries in p rov id ing  pho tocopy ing  fa ­
c ilit ie s  (s. 39A ). B eyon d  that, it is 
an tic ipated  that general 'au thorisation ' 
law  w ill app ly  to determ ine w hether an 
ISP  is liab le  or not. In this, factors such 
as how  m uch control the ISP  exercised 
over the content of transm issions over 
their serv ice ; and w hether the ISP  w as 
aw are , or had notice , that in fringe ­
ments w ere  occurring, w ill be relevant.

Enforcement niecuwrea
In response to the ease w ith w h ich  m a­
terial in digital form  can be cop ied  and 
re-transmitted over networks, copyright

ow n ers  have turned to te ch n o lo g ica l 
anti-circum vention measures to protect 
their w orks in the on-line environm ent. 
D esp ite  strong opposition  from  c o p y ­
right users, the G o vern m en t is p ropos­
ing to in troduce a ban on com m erc ia l 
dea lings in d ev ice s  that defeat these 
te ch n o lo g ica l p rotections. A C L IS  and 
o ther co p yrig h t user interests had ar­
gued that this goes beyond w h at is re­
quired in order to com p ly  w ith  the new  
W IP O  treaties, and that the ou tlaw ing  
of the act o f u n law fu l c ircu m ven tio n  
w o u ld  have  been suffic ien t. T he  fact 
that the m anu factu re , d istr ibu tion , or 
im portation for distribution of c ircu m ­
ven tion  dev ices  w ill be illegal m eans 
that copyrigh t ow ners can  po ten tia lly  
lo c k  up ' co p yrig h t in fo rm ation , and 
fair dealing rights m ay therefore be ren­
dered ineffective.

T he  second  of the en fo rcem en t

m easures proposed by the governm ent 
is a ban on the rem oval or alteration of 
rights m anagem ent in fo rm ation  e le c ­
tro n ica lly  attached to copyrigh t m ate­
rial.

W hat happens next?
It is expected  that an 'exposure draft' 
im plem enting the governm ent's 'D ig ital 
agenda' reforms w ill be released in late 
Ju ly  at the earliest, it is, how ever, more 
like ly  to be August before such a draft 
b ecom es a v a ila b le . O n c e  the draft is 
released, it is likely that there w ill be an 
op p o rtun ity  for com m en t before the 
draft becom es a B ill and is introduced 
into Parliam ent. It is im possib le to pre­
d ict how  long the process w ill take, 
and w h en  the changes are like ly  to be 
enacted .

A n n a b e lle  H e rd ,
c o p y r ig h t research  o ff ic e r , A C L IS

STUDY GRANT 
AWARD 1998

There are funds available to ALIA members 
wishing to undertake a study project. Study 

Grants are offered to provide an opportunity for 
librarians or library technicians to undertake 

projects that they would otherwise be unable to 
do because of the time and costs involved. 

Study Grants are open to practising librarian or 
library technician members who have been 

personal members for at least two years and 
have a minimum of three years experience.

The number of awards in any year will depend 
upon the funds available and the estimated 

costs of proposals received.

Nomination forms are available 
from ALIA National Office 

PO Box E441, Kingston ACT 2604 
ph 02 6285 1877, fax 02 6282 2249 

e-mail awards@alia.org.au 
URL http://www.alia.org.au/ 

awards.html

Applications close 
1 S ep tem ber 1 9 9 8

T h e  p r a c t i t i o n e r s ’ 

c o n s o r t i u m  -  a n

i n d e p e n d e n t  A u s t r a l i a n  

c o n s u l t i n g  c o m p a n y  

c r e a t i n g  l i b r a r y  s e r v i c e s  

f o r  t h e  2 1 s t  c e n t u r y .  

V e r v e  a n d  z e s t  i n

in ft trmation management? 

For details please contact

Ian M c C a llu m
on (02) 6247 4089 or email at 

ian.mccallurn@alianet.alia.org.au

LIBRARY AND 
INFORMATION WORK 
SALARY SURVEY1997

Y o u r  c o m p l e t e  g u i d e  t o  s a la r ie s  

a n d  w o r k  in  t h e  p r i v a t e  se c to r .

•  G r a d u a t e  t o  S e n io r  j o b s

•  K e y  c r i t i c a l  f a c t o r s

•  N e w  i n d u s t r y  g r o u p s

•  M o r e  a n a ly s is  b y  s e c to rs

T h e  r e s u l t s  f r o m  542  e m p l o y e e s  

in  14  I n d u s t r y  S e c to rs  in  4  S ta te s ,  

i t  is t h e  m o s t  c o m p r e h e n s i v e  
a n d  r e l i a b l e  s o u rc e  o f  c o r p o r a t e  

s a la r y  i n f o r m a t i o n  f o r  o u r  

p r o f e s s io n .  Price $85.

Order your copy from

phone: (02) 9263-0063 
email: libjobs@libjobs.com.au
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