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PROLONGED DETENTION OF UNLAWFUL NON-
CITIZENS: PLAINTIFF S4/2014 V MINISTER FOR
IMMIGRATION AND BORDER PROTECTION

The recent unanimous decision of the High Court in Plaintiff S4/2014 v
Minister for Immigration and Border Protection' (‘Plaintiff S4°) offers a sharp
reminder that the Migration Act 1958 (Cth) will not accommodate arbitrary
changes in government policy which undermine the strict constitutional and
statutory limitations on immigration detention. In Plaintiff S4, an extremely
restricted operation was attributed to relevant provisions of the Migration Act
to avoid frustrating the administrative processes for which the prolongation of
detention had been justified. This proved incompatible with the scope of
decisive autonomy that the Minister for Immigration and Border Protection
had been assumed to possess. This case note considers the likely practical
effects of the decision, as well as the extent to which the Court’s reasoning may
signal scope for future restrictions on the majority position in Al-Kateb v
Godwin (‘Al-Kateb’).?

I FACTS

The plaintiff was a stateless asylum seeker who arrived in Australia by boat in
December 2011 and was detained pursuant to the Migration Act 1958 (Cth)
(‘the Act’). Although s 46A(1) of the Act barred the plaintiff from making a
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valid application for a protection visa, s 46A(2) permitted the Minister to lift
this bar. While there is no ministerial duty to consider lifting the bar on
applications,’ the Minister under the previous Commonwealth Government
had stated that he would consider whether to exercise the power in respect of a
group of unlawful non-citizens of which the plaintiff was a member.*

The plaintiff spent over two years in detention while the Department of
Immigration and Border Protection determined whether he was a refugee and
satisfied the relevant health and security requirements for the grant of a
protection visa.’ These inquiries were undertaken to inform the possible
exercise of the Minister’'s power under s 46A(2).° However, when the
Department determined that the plaintiff satisfied the relevant requirements,
the Minister did not decide how to exercise the s 46A(2) power. Rather, acting
pursuant to his powers under s 195A(2) of the Act, the Minister granted the
plaintiff a temporary safe haven (‘TSH’) visa’ and a temporary humanitarian
concern (‘THC’) visa.! The grant of the TSH visa was intended to, and had the
effect of, preventing the plaintiff from making a valid application for a

protection visa while he remained on Australian soil.°

II DECISION

The High Court unanimously held that the grant of the TSH and THC visas
was invalid.*® Their Honours relied on the principle as articulated in Chu Kheng
Lim v Minister for Immigration (‘Lim’)"* that authority to detain a non-citizen is
not at large, but exists purely as an incident of Executive constitutional powers
to either remove or permit entry to non-citizens.’* Accordingly, the detention

of a non-citizen is only lawful if, and for as long as, that detention is reasonably
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capable of being seen as necessary'* to carry one of three purposes into effect:
removing the non-citizen from Australia; receiving, investigating and
determining an application for a visa permitting entry into Australia; or
determining whether to permit a valid application for a visa.**

In this case, the Minister had prolonged the plaintiff’s detention for the
valid purpose of considering whether to exercise his power under s46A. Their
Honours held that, as an Act should be interpreted on the basis that its
provisions are intended to give effect to harmonious goals,'” the ‘apparent
generality” of the power conferred by s 195A had to be read as subordinate to
any current process under s 46A in order to avoid retrospectively robbing the
prolongation of detention of a valid statutory purpose.'® As a result, the
Minister could not grant a visa which precluded the plaintiff from making a
valid application until he had decided, under s 46A, whether to permit the

making of such an application."
IIT COMMENTARY

A Return to Stricter Limits on the Executive Power to Detain Non-Citizens?

Immediately following the High Court’s delivery of judgment in Plaintiff S4, a
number of commentators suggested that the Court’s reasoning alleviated the
harshness of the approach which led a narrow majority in Al-Kateb v Godwin'®
to hold that the Migration Act validly authorises the indefinite executive
detention of non-citizens for the purpose of removal, even if there is no
reasonable prospect of removal in the foreseeable future.” The conclusion that

the decision represents a departure from Al-Kateb is perhaps encouraged by the
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Court’s strong reiteration of the constitutional limits on the power to detain
non-citizens as expressed in the earlier decision of Lim, as well as the decisive
result of the case itself. For example, in Plaintiff S4, the Court emphasised that
the duration of any form of detention, and thus its lawfulness, must be capable
of being determined and judicially enforced ‘at any time and from time to
time’.>° Moreover, the duration of the plaintiff’s detention as an unlawful non-
citizen was ultimately bounded by the Act’s requirement to effect his removal as
soon as reasonably practicable, in the sense that removal from Australia was the
only event terminating immigration detention which ‘must occur’ if antecedent
processes including deportation, removal for offshore processing, or the grant
of a visa did not eventuate.”* However, determinability simply requires that the
duration of detention is limited (and its lawfulness capable of determination by
reference to) what is both necessary and incidental to the fulfilment of one of
the three valid statutory purposes of detention under the Act.> By contrast, the
relevant dilemma that fundamentally split the High Court in Al-Kateb was
whether detention remains reasonably necessary and incidental to fulfilling the
purpose of removal where there is no longer an objective future likelihood of
the possibility of removal.>* In other words, detention may be indefinite (due to
factors outside Executive control in attempting to remove a non-citizen) and
yet still determinable in the sense proposed by the Court in Plaintiff S4, as long
as the purpose of removal is considered to remain on foot. That the purpose
does remain on foot was the central conclusion of the majority in Al-Kateb.**

By contrast, in his minority judgment in Al-Kateb Gummow ] held that if a
detainee cannot be removed, and as a matter of reasonable practicability is
unlikely to be removed, detention no longer retains a present purpose of
facilitating the detainee’s reasonably prospective removal. The valid purpose
will thereby be spent and further detention purely to segregate the non-citizen
from the community will be punitive and unlawful unless and until there is a
reasonable prospect of removal.>® Ultimately, the reasoning in Plaintiff S4 does
not engage the central question of the circumstances under which a purpose of

detention will remain on foot. Nonetheless, it is significant that the Court
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perhaps went further than Lim in holding that ‘detention under and for the
purposes of the Act is limited by the purposes for which the detention is being
effected’ and thereafter exhaustively delineating those purposes.>® This may be
contrasted with the majority position in Al-Kateb, which postulates a
(potentially much broader) category of ‘exclusion from the Australian
community' as a valid non-punitive purpose which will sustain administrative
detention of non-citizens if the purpose of release is exhausted.?” The
conclusion that purely exclusionary detention is non-punitive (and therefore
consistent with Chapter III of the Commonwealth Constitution) was arguably
influenced by an underlying preoccupation with the ‘fault’ of the unlawful non-
citizen in entering or remaining in Australia ‘illegally’.*® Again, the Court took a
radically different attitude in Plaintiff S4, unflinchingly stating that ‘[a]n alien
within Australia, whether lawfully or not, is not an outlaw.”” Accordingly,
although the respective ratios of Plaintiff S4 and Al-Kateb are directed to
different questions, the remarks of the French High Court implicitly call into
question some of the underlying assumptions upon which the majority appears
to have built their ultimate conclusion.

B Consequences of the Court’s Restrictive Construction of s 195A

Despite refusing to make a direct determination as to whether the Minister
could be compelled to decide whether or not to exercise his s46A power,* the
Court repeatedly indicated that, in the circumstances of the case, the Minister
had to decide how to exercise the power under s 46A in respect of the plaintiff
as soon as reasonably practicable, regardless of whether the plaintiff was
detained again.* Prima facie, the Court’s position thus seems to be that once

the Minister has decided to consider the exercise of power under s 46A, and
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provided that the relevant criteria for the exercise of the power are met,* the
Minister must conclude the statutorily prescribed course of conduct by
deciding how to exercise power under that specific provision.>* This suggests a
broader and more stringent rule than is indicated solely by the Court’s narrow
invalidation of the grant of a TSH visa in Plaintiff S4.>* However, arguably the
purpose of detention is not stultified where another decision, made under a
different power, achieves the same effect. Such reasoning can be seen in
Plaintiff M79.%* In that case, French CJ], Crennan and Bell JJ (Gageler ]|
concurring) indicated that the Minister’s grant of a TSH visa was not invalid
because its purpose was to prevent onshore applications where those
applications had been, or were being, assessed through other processes.*® This is
consistent with the Court’s finding in Plaintiff S4 that the grant of a visa under
another general provision of the Act will only be invalid to the extent that it is
repugnant to the purpose for which prolongation of that detention was
justified.’” Thus there is no reason in principle why the administrative processes
of assessment and review begun under and for the purposes of s 46A should not
be continued under and for the purposes of ‘lifting the bar’ under another
provision*® on applications made by persons granted a TSH visa.*

In the future, the Court’s restrictive construction of the relevant provisions
in Plaintiff S4 is likely to encourage either simultaneous consideration of the
exercise of power under both ss46A and 195A,% or lead to the complete

eschewal of s46A*" in order to avoid potentially attracting a statutory obligation
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to decide whether to permit the making of a valid application.** It is also
important to note that Plaintiff S4 does not undermine the legality of
temporary visas per se. In view of the current uncertainty surrounding the
reintroduction of Temporary Protection Visas,* the previously obscure THC
visa may therefore achieve further prominence as a ‘backdoor’ means of
effecting temporary protection.** These strategies arguably undermine the
premium that the Court placed on a construction of the Act as a coherent
statutory scheme limited by the rule of law and closely defined purposes of
detention.* Unfortunately, such is the pattern of action and reaction between
the Executive and the courts that has come to be characteristic of Australian

migration law.*°

IV CONCLUSION

While Plaintiff S4 leaves the TSH visa scheme intact, it demonstrates that the
current High Court is willing to read down otherwise general executive powers
under the Migration Act in order to preclude frustrating the purpose for which
the detention of a non-citizen is prolonged. On the other hand, the discretion
afforded to the Minister to select the purpose or purposes for which to prolong
detention within the constraints of the Migration Act, as well as to decide upon
the criteria for permitting entry or an application for entry under the broad

rubric of the ‘public interest’, suggests that the Executive will not soon suffer a
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similar situation to arise. Moreover, the Court’s reasoning does not operate as a
qualification on the majority position in Al-Kateb. However, the decision does
suggest that, if the appropriate opportunity arises, the current High Court may
be amenable to reconsidering the legitimacy of the purported constitutional
basis for the indefinite detention of unlawful non-citizens.#” By way of a final
point, their Honours left in abeyance the question of whether constitutional
writs are available where the right to liberty is affected.*® However, the strong
insistence that the purpose for which detention is justified must be carried into
effect as soon as reasonably practicable* suggests that the Executive may soon
find itself subject to more intense judicial scrutiny over whether a certain

duration of detention is justified in particular cases.

4 Plaintiff M76/2013 v Minister for Immigration, Multicultural Affairs and Citizenship [2013] HCA 53
(11 December 2013) [31] (French CJ), although Hayne ] observed at [125] that the only relevant
change since Al-Kateb was decided is the composition of the Bench, which would not of itself be
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In Pollentine v Attorney-General (Qld) (‘Pollentine’),' the High Court held that a
law which permits a State court to direct the indefinite detention of a sex
offender as a precursor to an executive power to continue or terminate
detention does not infringe the principle identified in Kable v Director of Public
Prosecutions (NSW) (‘Kable’).? In upholding the validity of the relevant
provisions, their Honours emphasised the fact that the executive power to
detain was subject to a criterion which admitted of judicial review. This case
note contends that the Court’s reasoning coincides with the principle in Kirk v
Industrial Court of NSW (‘Kirk’)’ that the power to grant relief for jurisdictional
error is a defining characteristic of a State Supreme Court. However, Pollentine
illustrates that the statutory criteria against which the lawfulness of indefinite
preventive detention is tested may nonetheless admit of a significant risk of
executive abuse. Finally, the case note considers some of the ramifications of
the Court’s strict conceptual separation between the respective judicial and
executive functions provided for under the relevant legislation.

I THE PRINCIPLE IN KABLE

The principle first identified in Kable is that, since the Constitution established
an integrated Australian court system, and contemplates the exercise of federal
jurisdiction by State Supreme Courts, States may not enact a law which is
repugnant to or incompatible with the institutional integrity of a State court.*

Relevant applications® of this prohibition include:
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