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Shari’a has become an important feature of the legal system of the Muslim
world with its attendant implications for reproductive health and human rights.
Like other religious doctrines, Islam has been used to legitimize conflicting
positions on gender and reproductive choice. In some cases, women were being
denied rights by those who claimed to be acting in the name of ‘Islamic’ laws.
some of which are incompatible with internationally recognized human rights.
This article identifies selected sexual and reproductive health issues at the
intersection of reproductive rights and Shari’a e.g. adultery (zina), inheritance,
child marriages, polygny, and violence against women and considers how their
shared concerns may prompt actions leading to the elimination of religious
and cultural barriers imposed by Shari’a which impede the implementation
of international legal frameworks and consensus documents on reproductive
rights. Nigeria is selected as a case study on the nature of implementation of
Shari’a law and reproductive rights. The article calls for more progressive
interpretations of Islamic law to be codified in legislative reforms and/or seek
to interpret Islamic law in harmony with international human rights standards
and calls for the implementation of Shari’a that would promote respect for
human rights.

I believe that if Islam is interpreted and applied correctly, we can have totally
egalitarian laws for women and strike punishments such as stoning and
cutting hands from out of law books.'
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INTRODUCTION

Shari’a is the moral code and religious law of Islam. Shari’a is derived from the
Quran and Quranic legislation interpreted through the centuries. It is contained
in the Quran and Hadiths (traditions) which are considered evidence of Sunna
(practice of the Prophet), or the practices and customary law of Arabian society
prior to Islam.? For Muslims, Shari’a is the Divine Law; by virtue of its acceptance,
a person becomes a Muslim, although he or she may not be able to realize all of
its teachings or follow all of its commands. Shari’a refers to the entire system
encompassing the framework for the dispensation of Islamic law regulating the
public and private lives of Moslems. It comprises Islamic laws and the institutions
for implementing Islamic law according to the practice of Islam derived from
the primary sources — the Qur’an, Sunnah, Ijma (consensus of opinions) and
giyas (analogy).* In Muslim nations, Shari’a which stands for law of Islam is
the principal source of law for the national legislation defining rights, duties, and
responsibilities of men and women.

Shari’a law lays the groundwork for translating Muslim faith into behavioral
standards and expectations for men and women. Unfortunately, as Hajjar states,
‘in many contexts Shari’a provides a potent justification for states to deny or
limit women’s rights.”* For example, Shar’ia legislation in northern Nigeria
discriminates against women in two ways. In a trial, a woman’s testimony is given
only half the weight of a man’s testimony and the standards of evidence required
in cases of zina—adultery and fornication—also favour men.’ For instance,
according to Shari’a penal codes in northern Nigeria, pregnancy serves as
sufficient evidence to convict a woman of adultery, in that if a woman is pregnant
but unmarried, she is deemed to have committed zing, including in cases of rape.
On the other hand, four eyewitnesses are required to convict a man of the same
crime; that is, a man will not be convicted of committing zina unless four other
men witness the act. This latter proof is ‘usually impossible to obtain, and has not
been obtained in any of the cases which have arisen so far.”®
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IMPORTANCE OF RELIGION TO SEXUAL/REPRODUCTIVE
HEALTH AND RIGHTS

It is nearly impossible to consider sexual and reproductive health and rights
without simultaneously considering the role of religion.” As the participants in the
Conversation of Women and Religious Leaders held in Chiang Mai, Thailand in
2004 observed:

Religions have...collaborated with dehumanizing values of cultural, economic
and political powers. Thus they have contributed to the suffering of women:

e They have been silent when patriarchal systems have legitimated the
violence, abuse and exploitation of women by men.

e This silence has been deafening in the face of such atrocities as
rape, incest, female genital mutilation, sex selective abortion, and
discrimination against sexual minorities.

e They have not recognized the conscience and moral agency of women,
especially in relation to their sexuality and reproductive decisions. But
religions can and must do better. They must reclaim their core values of
justice, dignity, and compassion and apply these values to women.?

Through their influence on individuals, cultures, and policies, religions play a
critical role in shaping people’s and governments’ attitude toward reproduction
and sexuality. Whatever one may think about religion personally, its importance
is undeniable: 33 percent of the world’s population are Christian, 20 percent are
Muslim, and 13 percent are Hindu and millions of others are adherents of other
religions. Thus, the world’s religions can be an important ally in the efforts to
advance sexual and reproductive health and rights or, conversely, a key obstacle.’

SPECIFIC RIGHTS OF WOMEN RECOGNIZED UNDER
SHARI'A

The Quran in recognizing the rights to women states:

Andthey (women) have rights similarto those (of men) over them inkindness. '
OMankind! BeconsciousofyourSustainer, whohascreatedyououtofoneliving
entity (nafs), and out of it (minha) created its mate (zawjaha), and out of the two
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spread abroad a multitude of men and women. And remain conscious of God, in
whosenameyoudemandyourrightsfromoneanother,andofthesetiesofkinship.
Verily, God is ever watchful of you! "

1 Right to Equality in Status, Worth and Value

Islam considers a woman to be equal to a man as a human being and as his partner
in this life. The centrality of women’s rights to the right to equality has been
expounded by the Indian Supreme Court in Valsamma Paul v. Cochin University,"
where the Supreme Court held that:

Human rights are derived from the dignity and worth inherent in the human
person. Human rights and fundamental freedoms have been reiterated in
the Universal Declaration of Human Rights. Democracy, development and
respect for human rights and fundamental freedoms are inter-dependent
and have mutual reinforcement. The full development of personality and
fundamental freedoms and equal participation by women in political, social
and economic and cultural life are concomitants for national development,
social and family stability and growth — cultural, social and economical. All
forms of discrimination on grounds of gender is violative of fundamental
freedoms and human rights.

The rights to non-discrimination and substantive equality are fundamental
components of human rights law that are entrenched in a wide range of human
rights treaties,'* human rights instruments,'* national laws, and jurisprudence.'
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Rights of Men and Women to the Enjoyment of All Economic, Social and Cultural Rights,
UN Doc E/C.12/2005/4 (2005); CESCR, General Comment No. 20: Non-Discrimination
in Economic, Social and Cultural Rights, UN Doc E/C.12/GC/20 (2009); Committee
on the Elimination of Discrimination against Women(CEDAW Committee), General
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All Forms of Discrimination against Women, on Temporary Special Measures, UN Doc
A/59/38 (2004).
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Inter-Am. C.H.R., Report No. 4/01, OEA/Ser.L/V/IL.111, doc. 20 rev (2001); Schuler-
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The principle of equality is further elaborated in article 26 of the International
Covenant on Civil and Political Rights (1966) which guarantees that all people
are equal before the law, and are entitled to the equal protection of the law without
discrimination of any kind, including on the grounds of sex. Substantive equality
is concerned not only with formal rights, but also with the effects of laws, policies
and practices, and with ensuring that these do not maintain, but rather alleviate,
the inherent disadvantages faced by particular groups of people.'® The full effect
of this provision is impaired whenever any person is denied the full and equal
enjoyment of any right. Consequently, States should ensure to men and women
equally the enjoyment of all rights provided for in the Covenant.!”

An important aspect of achieving substantive equality is eradicating systemic
discrimination against underrepresented and marginalised groups of people.'® The
right to equality in status, worth and value is also protected in national laws such
as the Constitution of Nigeria which provides as follows:

A citizen of Nigeria of a particular community, ethnic group, place of
origin, sex, religion or political opinion shall not, by reason only that he
is such a person:-

(a) be subjected either expressly by, or in the practical application of, any
law in force in Nigeria or any executive or administrative action of the
government, to disabilities or restrictions to which citizens of Nigeria
of other communities, ethnic groups, places of origin, sex, religion or
political opinions are not made subject.!” No citizen of Nigeria shall
be subjected to any disability or deprivation merely by reason of the
circumstances of his birth.?

According to Islam, men and women serve to complement each other. They are
equal members of the society, but have certain duties and responsibilities. These
duties and responsibilities account for some of the differences between the roles
of men and women in the society, but these differences do not make one gender
superior and the other inferior.! Some people have misinterpreted the verse of

16 For an analysis of substantive equality see, for example, Committee on Economic, Social
and Cultural Rights, General Comment No. 16 (2005) The equal right of men and women
to the enjoyment of all economic, social and cultural rights, E/C.12/2005/4, 11 August
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17 General Comments adopted by the Human Rights Committee under article 40, paragraph

4, of the International Covenant on Civil and Political Rights. General Comment no. 28
(68) * Equality of rights between men and women. 23 March 2000.

18 See, for example, General Comment No. 20: Non-Discrimination in Economic, Social
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Surah al-Nisa which says “Men are the managers of the affairs of women because
Allah has made some to excel the other.”

This is not to say that men should exercise control over all women. Rather, it
means the husband has the responsibility of maintenance, taking care of his wife
and children by providing for them.?® While the Quran made it clear that men
and women are equal before the Almighty Allah (God), Muslims in the 21st
century are still being burdened by conservative interpretations made according
to the patriarchal biased interpretations of the Quran. The fundamentals of the
Shari’a are rooted in wisdom and promotion of the welfare of human beings in
this life and the hereafter. Shari’a embraces justice, kindness, the common good
and wisdom. Any rule that departs from justice to injustice, from kindness to
harshness, from the common good to harm, or from rationality to absurdity cannot
be part of Shari’a, even if it is arrived at through individual interpretation.’*

2 Right to Inheritance

In Islam, women are entitled to the right of inheritance.?® The Quran grants a
woman a share in the inheritance of the family and warns against depriving her
of that inheritance.?® In general, Islam allows females half the inheritance share
available to males who have the same degree of relation to the deceased.?” This
difference derives from men’s obligations to financially support their families.
Inheritance rights are crucial for Muslim women because distribution and control
of property and assets significantly affect their ability to enjoy stable and fulfilling
lives and to exercise other rights.

The Quran proclaims the right of every Muslim woman to buy and sell property, to
contract and to earn and to hold and manage her own property and money.?® This
right implies that the capacity of women to own property, to enter into a contract
or to exercise other civil rights may not be restricted on the basis of marital status
or any other discriminatory ground. It also implies that women may not be treated
as objects to be given, together with the property of the deceased husband, to his
family.?’ States must provide information on laws or practices that prevent women
from being treated or from functioning as full legal persons an the measures take

22 Quran 4:34.

23 Islam and Women. (n 20 above).

24 Ibn Qayyim al-Jawziyyah, ‘I/’lam al-Muwaqqi’(1955) in Vol. 3, 1st edition, Cairo: Sa’ada,
1.

25 Quran 4:7.
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28 See the Constitution of the Federal Republic of Nigeria, 1999, Sec 43 which provides

that every citizen of Nigeria shall have the right to acquire and own immovable property
anywhere in Nigeria..

29 General Comments adopted by the Human Rights Committee under article 40, paragraph
4, of the International Covenant on Civil and Political Rights. General Comment no. 28
(68) * Equality of rights between men and women. 23 March 2000.



to eradicate laws or practices that allow such treatment.*

3 Right to Maintenance

The Quran in recognising the importance of complimentary sexual roles, grants
women the right to maintenance in exchange for her contribution to the physical
and emotional wellbeing of the family and for the care she provides in the rearing
of the children. The wife is guaranteed the right to reasonable maintenance
irrespective of her economic standing.*!

When the marriage is dissolved, Islamic law requires the wife to wait for a period
of three months before she remarries. The purpose of the waiting period is to
ensure that she does not remarry before it is established beyond reasonable doubt
that she is not pregnant with the previous husband’s child.*?

4 Right to Custody of Children

Dissolution of marriage raises the question of the right to the custody of the minor
children of the marriage. The rule under Islamic law is that the right belongs to
the wife subject to certain conditions. e.g. that she is mentally and physically
capable of taking care of the child and that she is not of bad character. Despite
the recognition of the above specific rights of women under Shari’a, poverty,
illiteracy, lack of access to legal aid, lack of observance of procedural guarantees
under Shari’a by judges, lack of training of Shari’a court judges in comparative
human rights and administration of justice have been identified as obstacles to the
effective realization of women’s rights and access to justice under Shari’a.*

SELECTED ISSUES IN THE INTERSECTION BETWEEN
SHARI’A AND REPRODUCTIVE AND/OR SEXUAL HEALTH
AND HUMAN RIGHTS

Women’s rights have long been considered a crucial issue. The belief that women
are key to development, and the demand that their rights be foremost in matters of
reproductive health, were the main messages of the 1994 International Conference
on Population and Development.** Most inequalities and contradictions in the
Islamic jurisprudence regarding women'’s rights exist in family matters and related
traditions and practices such as marriage, dissolution of marriage, custody and
guardianship rights, inheritance to property etc. In most Muslim nations, women
face gender based discrimination in the family code which is deeply embodied on

30 As above.
31 Quran 4.34.
32 MT Ladan. ‘Women'’s Rights, Access to and Administration of Justice Under the Shari’a in

Nigeria’ in JN Ezeilo et al (eds) Shari’a Implementation in Nigeria: Issues and Challenges
on Women's Rights and Access to Justice. (2003) WACOL, Enugu. 34.

33 Ibid, 36 — 38.

34 AWID Resource Net Announcements: ‘Tunisia - Women’s Rights in the New Democracy.’
9 November 2011.



the ideas of the inferiority or the superiority of either sexes or on stereotyped roles
for men and women.*

Throughout the world, culture is employed to justify discrimination and violence
against women. Culture is used to impose control over women’s bodies, sexuality,
emotions, decisions and actions, preventing them from expressing their own free
will and enjoying their fundamental freedoms and human rights. Culture is not
homogenous or static; it evolves and changes over time. This can be both positive
and negative.

Women can and often do benefit from progressive government policies and societal
values such as equality and the commitment to prevent violence and uphold
human rights. Even when these frameworks are in place, women can still suffer
from abusive and degrading practices such as virginity testing, female genital
mutilation, forced marriage, honour killing, polygny, harmful menstruation rituals
and much more.*® Often these ‘traditions’, are upheld through claims of religious
authority or cultural authenticity, raising tensions between cultural relativism
and women’s rights. Patriarchal interpretation of the Shari’a laws along with
traditional practices and customs has created an unequal situation where men get
priority and superiority in the family relations which consequently put women in
a situation of inferiority.

1.  Polygny

Polygny is the practice of having more than one wife at the same time. Polygny is
permitted in jurisdictions that adopt Shari’a law as governing family relationships.
Pursuant to traditional interpretation of Shari’a, men marry up to four wives
simultaneously and can terminate each at will without justification or consent
of wives consent or presence. ¥’ The practice of polygny is arguably profoundly
patriarchal in reinforcing and promoting gender inequality. A key argument raised
by opponents of polygny relates to its potential ability to undermine women’s
reproductive autonomy.*® It is commonly reported that the patriarchal nature of
polygny leads not only to women insubordination but also to their sexual, emotional

35 FA Begum. ‘Interpretation of the Islamic Jurisprudence in the spirit of the International
Human Rights Norms and the Convention on the Elimination of All Forms of
Discrimination Against Women.” Rabat Round Table Discussion on Women Leading
Change in the Muslim World. Ministry of the Interior, Morocco and Wellesley Centers for
Women, 16-17 May 2011. Rabat, Morocco.

36 Call For Submissions/Writers: ‘Culture And Human Rights: How Can We Challenge
‘Cultural’ Excuses For Gender-Based Violence?. Gender Across Borders.” http:/www.
awid.org/Library/Call-for-Submissions-Writers-  Culture-and-Human-Rights-How-can-
we-Challenge-Cultural-Excuses-for-Gender-Based-Violence, (accessed 19 September

2011).

37 MH Ziba. ‘The Construction of Gender in Islamic Legal thoughts and Strategies for
Reform.’ (2003) Hawwa. 7.

38 ‘How Have Policy Approaches to Polygamy Responded to Women’s papers.” ssrn.com/
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and physical abuse in the hands of their husbands.* Conversely, legislation
criminalizing and prohibiting polygny has been attacked as unconstitutional in a
number of countries on the grounds that it violates constitutional guarantee of the
right to freedom of religion.

The permission to marry more than one wife (up to the maximum of four) is
restricted by the condition in the Quran which states: “marry women of your
choice, two, or three, or four; but if you fear that you shall not be able to deal
justly with your wives, then marry only one....”* This implies that polygny is
possible only in exceptional circumstances. Under present economic realities, it
is difficult for one person to treat multiple wives equally and justly. Polygny is
highly controversial and not socially accepted in most parts of modern societies.
Those who support polygny often refer to the Sunnah where Prophet Mohammed
practised polygamous marriages for political and humanitarian reasons after death
of his first wife, Khadijah.

Polygamous marriage contravenes a woman’s right to equality with men, and
can have such serious emotional and financial consequences for her and her
dependants that such marriages ought to be discouraged and prohibited. The
United Nations Committee on the Elimination of Discrimination against Women
(CEDAW) has noted with concern that polygny violates the constitutional rights
of women, and breaches the provisions of article 5 (a) of the Convention.*!

Remarkably, polygny was prohibited under the 1956 Tunisia law based on
the understanding of Quran 4:129 (“You are never able to be fair and just as
between women, even if it is your ardent desire ...”) that no husband can treat
multiple wives equally. Under this law, it is a criminal offence, rendering a man
who contracts a polygamous marriage liable to a year of imprisonment or a
fine of 240,000 Tunisian Dinars or both and a woman who knowingly enters
a polygamous marriage liable to the same. In Pakistan, the practice of polygny
has also been controlled by the Muslim family laws) Ordnance (1961)* under
which prior permission is to be obtained for marrying a second wife, after which
following specific procedure of applying to the Chairman of the Union council
who will form an Arbitration council to determine the genuineness of the request
and with the consent of the existing wife or wives may permit or deny permission
to marry.

39 A Al-Krenawi and JF Graham, ‘The story of Bedouin Arab Women in a Polygamous
Marriage.” (1999)  American Women Studies International Forum 22 (5). 501.

40 Quran 4:3.

41 CEDAW General recommendations. 21. (General Comments). Equality in marriage and
family relations.  (Thirteenth session). Equality in marriage and family relations. 2 April
1994.

42 Sec 6.



Some States parties, whose Constitutions guarantee equal rights, permit
polygamous marriage in accordance with personal or customary law.* An
example of such Constitution is the Constitution of Nigeria which provides that
every person shall be entitled to freedom of thought, conscience and religion,
including freedom to change his religion or belief, and freedom (either alone or in
community with others, and in public or in private) to manifest and propagate his
religion or belief in worship, teaching, practice and observance. *

Awoman’srightto choose aspouse and enter freely into marriage is central to her life
and to her dignity and equality as a human being. An examination of States parties’
reports discloses that many countries in their legal systems provide for the rights and
responsibilities of married partners by relying on the application of common law
principles, religious or customary law, rather than by complying with the principles
contained in the Convention. These variations in law and practice relating to
marriage have wide-ranging consequences for women, invariably restricting their
rights to equal status and responsibility within marriage. Such limitations often
result in the husband being accorded the status of head of household and primary
decision-maker and therefore contravene the provisions of the Convention.*

2 Divorce

In Islam, a woman can initiate a divorce. According to Shari’a Law, a woman can
file a case in the courts for a divorce in a process called Khal’a, meaning ‘release
from’. To prevent irrational decisions and for the sake of the family’s stability,
Islam enjoins that both parties observe a waiting period (of roughly three months)
before the divorce is finalized.* Shari’a law states that divorce has to be confirmed
on three separate occasions and not, as is commonly believed, simply three times
at once. The first two instances the woman and the man are still in legal marriage.
The third occasion of pronouncing divorce in the presence of the woman, the
man is no longer legally the husband and therefore has to leave the house. The
purpose of this procedure of divorce in Islam is to encourage reconciliation where
possible. Even after divorce, the woman should wait three monthly cycles during
which her husband remains responsible for her and her children’s welfare and
maintenance. He is not permitted to drive her out of the house.*’ This process may
leave the woman destitute should her family not take her back or the ex-husband
fail to support her and possibly his children. After the third pronouncement, they
are not allowed to get back together as husband and wife, unless first, the wife
is divorced in another lawful and fully consummated marriage. This rule was
made to discourage men from easily using the verbal declaration of divorce by
knowing that after the third time, there would be no way to return to the wife and

43 CEDAW General recommendations, n 42 supra, 21.

44 Sec 38(1).

45 CEDAW General recommendations n. 42 supra 21.

46 ‘Women in Islam.” http://en.wikipedia.org/wiki/Women_in_Islam. (accessed 10 October
2011).

47 A Fareena. ‘Beyond the Veil.” Newsweek 26 November 2006.



thus encourage men’s tolerance and patience.*® Usually, assuming her husband
demands a divorce, the divorced wife keeps her mahr (dowry), both the original
gift and any supplementary property specified in the marriage contract. She is also
given child support until the age of weaning, at which point the child’s custody
will be settled by the couple or by the courts.

In practice in most of the Muslim world today divorce can be quite involved
as there may be separate secular procedures to follow as well. While men can
divorce their wives easily, women face many legal and financial obstacles. In
some instances, a Shari’a court may pronounce a marriage dissolved as a punitive
measure against a woman who they have deemed to be haram, or sinful.

In Northern Nigeria, a man married under Islamic law may divorce his wife
unilaterally by repeating the phrase ‘Talag’ (I divorce you three times). Such
action is not available to women. However, Islamic law does provide that a
woman may divorce her husband with his consent if she returns the dowry to
him. In considering the grounds for divorce, Shari’a courts may take into account,
inter alia, any failure to pay maintenance, a prolonged absence, or the infliction
of harm.*

In a 2005 case in India, a Muslim woman named /mrana turned to a Shari’a court
to complain of being raped by her father-in-law, Ali Mohammed. Her marriage
was dissolved by the court on these grounds. Although India is a secular country,
Muslim communities in rural India generally make use of the Shari’a judicial
system rather than the secular one. The Sharia verdict was upheld by the Indian
Muslim seminary Darul ul Uloom Madrasa, which issued a fetwah in support of
it. The All India Muslim Personal Law Board, consisting of 41 Muslim scholars,
also upheld the verdict.

The grounds for divorce and annulment should be the same for men and women,
as well as decisions with regard to property distribution, alimony and the custody
of children. Determination of the need to maintain contact between children
and the non-custodial parent should be based on equal considerations. Women
should also have equal inheritance rights to those of men when the dissolution of
marriage is caused by the death of one of the spouses.®

48 As above.

49 Asylum Aid. ‘Refugee Women and Domestic Violence: Country Studies.” (2003). A Report
by Refugee Women’s Resource Project.” http://www.unhcr.org/refworld/country,, ASYLU
MAID,,SRB,,478e3c6d0,0.html, (accessed 28 May 2012).

50 General Comments adopted by the Human Rights Committee under article 40, paragraph 4,
of the International Covenant on Civil and Political Rights. General Comment no. 28 (68).
Equality of rights between men and women. 23 March 2000.



3 Child marriage

Child marriage is defined as marriage out below the age of 18 years, before the
girl is physically, physiologically and psychologically ready to shoulder the
responsibilities of marriage and childbearing.’! Pregnancy related deaths are
the leading cause of mortality in 15-19 year old girls, and girls aged 15 years
or under are five times more likely to die than those over 20.°> Child brides
are often more likely to experience domestic violence and less likely to take
action against this abuse. Girls who marry early are also more likely to believe
that a man is justified in beating his wife.® Since child marriage harms the girl
child’s health, particularly her sexual and reproductive health, which often
results in maternal mortality and morbidity due to early pregnancies, States are
obliged under the CRC ‘to take all effective and appropriate measures with a
view to abolishing traditional practices prejudicial to the health of children.’>

Where Shari’a law stipulate age of puberty as the minimum age of marriage is
in most cases lower than 18 years. Most child marriages are forced marriages,
where the consent of the child is not considered before the consummation of the
union. The sexual and reproductive health of married girls is significantly poorer
than that of their unmarried counterparts. Girls and women who marry early and
with little or no schooling often have limited awareness of their rights and lack the
knowledge and confidence to negotiate safer sex, including condom use. Young
married girls are more likely to contract HIV than their unmarried counterparts as
a result of their heightened sexual exposure, often with an older spouse who by
virtue of age is more at risk of being HIV positive.*

An examination of States parties’ reports discloses that there are countries
which, on the basis of custom, religious beliefs or the ethnic origins of particular
groups of people, permit forced marriages or remarriages. Subject to reasonable
restrictions based for example on woman’s youth or consanguinity with her
partner, a woman'’s right to choose when, if, and whom she will marry must be
protected and enforced at law.

Child marriage is a continuation of gender discrimination as it places
women in an inferior position disempowered to participate equally in their
marriage, sexual and reproductive choices.*® Child marriage is a harmful
traditional practice that predisposes girls to forced sexual relations and early
childbearing with an older spouse, adversely affecting girls’ health and general

51 See The Inter-African Committee on Traditional Practices Affecting the Health of Women
and Children. Newsletter, December 2003.

52 IPPF and UNICEF - ‘Ending Child Marriage - A Guide for Global Policy Action.” 2006. 1.

53 Ibid.

54 Convention on the Rights of the Child (CRC), art 24.

55 Plan UK Breaking Vows: Early and Forced Marriage and Girls’ education. (2011), Plan
UK. 26.

56 ‘Child Marriage and the aw.’http://www.unicef.org/policyanalysis/files/Child Marriage
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development.’’ Giving birth at too young an age puts girls and adolescents at
high risk of maternal death and morbidity.® Early pregnancy, when it does
not cause death, takes a negative toll on young women’s bodies. The risk
of maternal death worldwide is twice as high for adolescents than for women in
their twenties.>

In concluding observations to some State Party reports, the CRC Committee has
been concerned that the health of adolescents, particularly girls, is neglected,
given for instance, a very high percentage of early marriages, which can have
a negative impact on their health.®® For example, the CRC Committee directed
Nigeria to review the compatibility of customary laws with that of the values
of the CRC especially in regard to child marriage.®' The CRC Committee also
urged Kuwait to undertake all measures, including legal measures, to prevent
and combat the harmful traditional practice of child marriage which directly
affected the health and well —being of the girl child.®* To continue to comply with
and implement its obligations under the CRC, CEDAW and other human rights
standards, countries should not hide under the guise of Sharia law to promote
discriminatory legislation, such as the reduction of the minimum age of marriage
for girls.

The devastating impact of child marriage continues to be ignored under Shari’a
law despite the existence of numerous international and regional human rights
laws and conventions against the practice. It is clear that international human
rights instruments relating to child marriage remain, at best, rhetoric or general
declarations of principles, without effective national policies and mechanisms to
implement and enforce them. The persistent neglect of the plight of child brides
under Shari’a law is a direct reflection of the failure of our collective responsibility
to protect the human rights of vulnerable young people. The silenced voices of
the many millions of young women and girls forced into marriage before their
eighteenth birthday signify complacency and discrimination and utter neglect of
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the duty to protect, respect and fulfill the rights of young girls.

Child marriage violates a panoply of interconnected rights, including, the right to
equality on grounds of sex and age, the right to marry and found a family, the right
to life, the right to the highest attainable standard of health, the right to education
and development and the right to be free from slavery that are guaranteed in the
International Covenant on Civil and Political Rights, the International Covenant
on Economic, Social and Cultural Rights, the Convention on the Elimination of
All Forms of Discrimination against Women, the Convention on the Rights of the
Child, the Convention on the Consent to Marriage, Minimum Age for Marriage
and Registration of Marriages and the Supplementary Convention on the Abolition
of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery.®®

In Nigeria, the Child Right’s Act provides for the protection of the rights of a child
by prohibiting child marriage as follows:

No person under the age of 18 years is capable of contracting a valid marriage,
and accordingly a marriage so contracted is null and void and of no effect
whatsoever.%

A person-

(a) who marries a child; or

(b) to whom a child is betrothed; or

(¢) who promotes the marriage of a child; or

(d) who betroths a child, commits an offence and is liable on conviction to
a fine of N500,000; or imprisonment for a term of five years or to both
such fine and imprisonment.%

Locating child marriage as a human rights violation also helps to raise it as a
grave public concern rather than a private matter between families. The human
rights agenda helps to view child marriage through the lenses of both civil and
political rights and economic, social and cultural rights covenants. Most of all,
the human rights perspective helps to frame child marriage as a crime against
women and the girl child. Child marriage disproportionately affects girls because
of their sex and despite facially neutral laws, women and girls are often de facto
unequal before the law. That is why apart from specific child marriage laws, laws
relating to prohibitions against discrimination on the ground of sex and age must
be strengthened in an effort to strike out the root causes of child marriage.* Legal
and political activism is one way to press for enforceable laws that protect young
women and girls from early marriage.
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Strict enforcement of the law is needed to actually prevent the practice of child
marriage from occurring. Ending child marriage is indeed a mandatory task if
we are to make progress in global efforts to attain the Millennium Development
Goals. This will require unambiguous political commitment, visionary leadership,
and support for grassroots advocacy to address many of the cultural practices and
behaviours that place young women and girls at increased multiple health risks,
including HIV.

SHARIA’S POSITION ON SELECTED REPRODUCTIVE RIGHTS

Reproductive rights embrace certain human rights that are already recognized in
national laws, international human rights instruments®’ and other relevant United
Nations consensus documents. This right rests on the recognition of the basic
right of all couples and individuals to decide freely and responsibly the number,
spacing and timing of their children and to have the information and means to do
so, and the right to attain the highest standard of sexual and reproductive health.
They also include the right of all to make decisions concerning reproduction free
of discrimination, coercion and violence.®

1. Right to freedom from torture, degrading and inhuman treatment

Islam exists to protect and free women from a life of torture.® The Quran gives
both females and males the same rights. The core of all female problems is the
struggle for women’s rights, which, at present is unequal. On a social level, the
position of women is generally not considered to be useful, while characteristics
such as power and strength tend to be equated with males.™

2. Right to freedom of movement
Generally, Shari’a law restricts women’s social mobility and rights, the more

closely Shari’a is followed. In Iran, for example, the law oppresses women
women’s testimony counts half that of men, and far more women than men
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are stoned to death for adultery.”' The human rights of women are violated by the
fatwa which restricts the movement of women by prohibiting them from driving
automobiles. Saudi Arabia is the only puritanical kingdom that practices strict
separation of the sexes, including banning women from driving.

Saudi women are legally subject to male chaperones for almost any public activity.
This is an obvious and enormous barrier to the personal development of girls and
women; going against their autonomy, freedom of expression and exercise of
their sexuality. Under Shari’a law, women have no choice about their looking and
are imprisoned behind veils under the justification that otherwise men cannot trust
that they will control their sexual impulses.”

3 Right to marry

Islam recognizes value of sex and advocates marriage. Islam does not believe in
celibacy. The Prophet of Islam has said, ‘marriage is my sunnah (recommended
action of the Prophet) and whoever does not follow my Sunnah is not my true
follower.” Allah has commanded the Muslims to marry:

And marry those among you who are single....”

It is not permissible for Muslim women to marry non-Muslim men.” ™
Islam has allowed man to marry more than one woman but has put serious
restrictions on this. It requires agreement of the new wife, his ability to maintain
more than one wife, equality among the wives, etc. Islam has allowed this to man
to curb illicit sex.

Under Shari’a law in northern Nigeria, the father of a woman retains the right
(ijbar) to arrange the marriage of his daughter, regardless of her age and without
her consent.” This practice was overruled in the Court of Appeal’s decision in
the celebrated case of Karimatu Yakubu v Paiko™ where the Court allowed the
appeal in favour of a teenage girl on the grounds that her right to consent in
marriage and to marry her suitor was of paramount consideration even under the
Shari’a family law, notwithstanding her father’s right to exercise the power of
Ijbar (compulsion). This is a commendable decision as it has clearly indicated
that the need for the consent of a girl or woman in her marriage is sacrosanct.
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OPPOSITION TO REPRODUCTIVE RIGHTS

A frequently aired view of opponents of Shari’a is the view that the Shari’a
is biased against women, that it violates their rights and is unjust to them. An
ostensibly dramatic vindication of this view came when some Shari’a courts
accepted the evidence of pregnancy as proof of the offence of zina (adultery). The
argument then came to be promoted that this evidentiary rule was deliberately
formulated to convict women since only women could be convicted for zina
on the basis of pregnancy, while in reality, no woman gets pregnant without the
complicity of a man.”

Women do not enjoy equal status with men before the law. In particular, the
implementation of the Shari’a Penal Code in some Muslim states has been
highlighted by human rights organizations as discriminating on grounds of
gender.” The following Muslim States imposed reservations on core articles
such as articles 2, 16 and 28 of CEDAW on the basis of Shari’a laws: Algeria,
Bangladesh, Brunei, Egypt, Iraq, Jordan, Kuwait, Libya, Malaysia, Maldives,
Mauritania, Morocco, Niger, Oman, Pakistan, Saudi Arabia, Syria, Tunisia and
UAE on the grounds that cannot implement some or all of the CEDAW provisions
if those provisions are inconsistent or conflicts with ‘Islam’ or ‘Shari’a. In many
cases, States parties identify specific issues such as polygny, inheritance, age
of marriage, etc. for which they argue that laws or practices cannot be changed
because of it is inconsistent or conflicts with ‘Islam’ or ‘Shari’a. Saudi Arabia,
stated that no law would stand if it were found to be inconsistent with the Islam
and/or the Quran.” Saudi Arabia noted that the ‘Holy Quran and Immaculate
Sunna ... contain unequivocal rulings in favour of non-discrimination between
men and women, desiring that women enjoy the same rights and duties.*® State
Parties have been urged to expedite the steps necessary for the withdrawal of its
reservations and in that regard draws its attention to the Committee’s statement on
reservations in its report on its nineteenth session and, in particular, its view that
Articles 2 and 16 are central to the object and purpose of the Convention and that,
in accordance with article 28, paragraph 2, they should be withdrawn.*!

It is often argued that Muslim family law systems cannot be amended to allow
equality between men and women because these are divine laws and therefore
unchangeable, or that practices cannot be changed because they are part of the
Islamic tradition.®> Removing these reservations is a critical step to putting in
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place a legal framework that supports women’s rights.®

Women human rights activists and Islamic feminists regard the issue of
discrimination against women as patriarchal interpretations of Islam based on
unequal family relations that aim to subordinate women. They argue that justice
is inherent to the philosophy of law in Islam, thus laws or legal amendments
introduced in the name of Shari’a and Islam should reflect the values of equality,
justice, love, compassion and mutual respect among all human beings. These are
values and principles on which some Muslims agree and which Muslim jurists
hold to be among the indisputable objectives of the Shari’a and are also consistent
with universal human rights principles and values.*

Remarkably, Tunisia has become the first country in the Middle East/North
Africa region to lift all specific reservations to CEDAW. The Tunisian Council
of Ministers adopted a Decree on 16 August 2011 to lift the reservations which
limited women’s equality within their families thus proclaiming its commitment
to advance women’s rights. Although Tunisia has one of the most progressive
personal status codes in the region, the code still contains discriminatory
provisions. Women are denied an equal share of an inheritance, for example.
Brothers, and sometimes other male family members, such as cousins, are legally
entitled to a greater share.®

IMPLEMENTATION OF THE SHARI’A LAW ON REPRODUCTIVE AND
HUMAN RIGHTS - NIGERIA AS A CASE STUDY

The Nigerian legal system is based on English Common Law and the Constitution
guarantees freedom of religion. Within the federal structure of Nigeria, states have
constitutional mandate to enact laws on many local issues, including criminal law.
Consequently, Zamfara State government signed the Shari’a law in 2000, thereby
expanding the jurisdiction of Zamfara State Shari’a Courts to include deciding
criminal cases according to Islamic law.®® Twelve other states quickly followed
suit, including Kano, Katsina, Niger, Bauchi, Borno, Kaduna, Gombe, Sokoto,
Jigawa, Adamawa, Yobe, and Kebbi.

Under the Shari’a penal code that applies to Muslims in the thirteen northern
states, offences such as alcohol consumption, homosexuality, infidelity and
theft carry harsh sentences, including amputation, lashing, stoning to death
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and long prison terms.*” Shari’a law introduced at the state level in 2000 threatens
women’s human rights and undermines all people’s access to full information on
reproductive and sexual health and rights.

With the recent “Sharianization” of parts of the country, new offences have been
created, mostly surrounding sexuality, which has had a negative effect on women’s
rights.®® Imam argues that while Sharia (Muslim laws) are neither uniform nor
God given, the opposition between conservative and liberal jurisprudence has
prevented progressive scholars and activists from establishing Muslim laws that
ensure and protects the rights of women. ¥ Also still unresolved and ambiguous
is that of the contradictions and gaps between the new Sharia Penal Codes and
the Criminal Procedure Codes that determine procedures and evidence: What
counts as evidence? What are the procedures? How are offenses actually defined?
Further, whether the Sharia acts themselves or the nature of the punishments are
subject to international human rights law has been debated. Nigeria is in fact a state
party to several international human rights covenants. However, although such
agreements may give rise to obligations under international law, unless they have
been specifically incorporated into domestic law, they give no basis for claims in
national courts. The interplay between domestic Nigerian multiple and parallel
legal systems of secular, Muslim and customary laws is also problematic as they
give differential rights on different issues, and jurisdiction can be contentious.
Whose version of Sharia is to be upheld is another area that requires further
definition.” In theory, these laws apply to Muslims only, but it remains an open
question whether Muslims have the right to choose to be governed by general
Nigerian law, without having to renounce their religious identity.”!

Concerns have also been raised regarding certain provisions of the Shari’a legal
system operating in some Northern States of Nigeria which ostensibly tend to
adversely infringe on the rights of women and children.”> Shari’a penal codes
apply harsh punishments for ‘sexual crimes’. The punishment for a woman
committing adultery is either death by stoning, for married women, or lashing, for
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unmarried women.” Adultery is defined as the intercourse between a man and a
woman whose intercourse is inherently forbidden ‘haraam’ .

Fornication is usually punished by lashing in places that enforce Shari’a.”* Women
are more likely to be sentenced to stoning than men because they are more often
found guilty of adultery under zina laws in Nigeria. Because of the negative social
stigma associated with women’s sexuality along with the gender discrimination
in Shari’a, women are highly susceptible to being found guilty of zina.*

Punishment by stoning provided under Shari’a law is a cruel, degrading and
inhuman punishment, which fails to provide deterrence to criminal behaviour and
represents an unacceptable denial of human dignity and integrity. Any miscarriage
of justice which may occur in the course of criminal trial cannot be reversed.
Furthermore, the death penalty provides no added value in terms of deterrence.
Instead, the abolition of the death penalty contributes to the enhancement of
human dignity and the progressive development of human rights.*

Harsh punishments for adultery were not the only method by which Nigerian
authorities attempted to control women’s sexuality, freedom of movement, and
independence. Conservative interpretations of Muslim laws resulted in tightened
restrictions on women’s dress, transportation, and presence in the public sphere.”’
The reintroduction of Shari’a has hurt women disproportionately as women make
up most of the adultery related cases and bore the brunt of the stoning punishments
28 Women encounter serious challenges while trying to access justice, especially
when relating to issues concerning sexuality, personal status and family law.”
As a result, the new Shari’a Penal Codes deprive women of protection from
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rape and sexual assaults while leaving them at risk of being charged with zina.'®
Sexual intercourse is a product of mutual agreement and private sexual relations
between consenting adults, yet it is been criminalized under Shari’a law. Laws
which impose more severe penalties on women than on men for adultery or other
offences violate the requirement of equal treatment.!?!

SHARI’A AND FUNDAMENTAL HUMAN RIGHTS IN NIGERIA

The Constitution of the Federal Republic of Nigeria (1999) guarantees:

Every person shall be entitled to freedom of thought, conscience and
religion, including freedom to change his religion or belief, and freedom
(either alone or in community with others, and in public or in private)
tomanifest and propagate his religion or belief in worship, teaching,
practice and observance.'%?

The issue of torture is covered by several instruments applicable in Nigeria
including the Constitution of the Federal Republic of Nigeria) which provides in
s.34(1) that “Every individual is entitled to respect for the dignity of his person,
and accordingly (a) no person shall be subject to torture or to inhuman or degrading
treatment...” Section 42 provides for non- discrimination on the basis of gender,
religion, ethnicity, age or circumstances of birth against any citizens including
children. Shari’a may be seen as discriminatory under the Constitution on the
ground that although it applies only to Muslims, its punishments are more severe
than those of the Penal Code which applies to non-Muslims in the Northern states.

Shari’a penal codes discriminate against women in that Shari’a demands a higher
burden of proof for women: a woman’s testimony is not considered equal to
a man’s. To bring a claim of rape, a woman needs the evidence of four male
witnesses instead of the normal two to verify her claim. It has been observed
that the tendency of this rule is to make it impossible ever to convict.!® Laws
that fail to provide an effective response to rape diminish women’s rights to
bodily integrity and decision-making, as well as their control over sexuality. The
following cases are illustrative:
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The State v Amina Lawal '**

One the most widely publicised cases of stoning in Nigeria is that of Amina
Lawal, a 30 year old Muslim divorcee from Bakori in Katsina state. After leaving
her second husband, Amina began a relationship with Yahaya Mohammad, who
agreed to marry her. On January 15, 2002, Amina was charged with adultery (zina)
along with her partner. Yahaya was set free after swearing on the Holy Quran that
he did not have sexual relations with Amina Lawal. However, she was convicted
of adultery by a single judge, Alhaji Nasiru B. Dayi in the lower court in Bakori
found her guilty and sentenced her to death by stoning. The grounds for conviction
were admission, pregnancy, and the existence of Wosilat, Amina s daughter born
outside of marriage. An appeal was lodged at the Upper Shari’a Court, Funtua, on
March 28, 2002 before four judges.

The Court of Appeal found several shortcomings that warranted Amina’s acquittal.
First, they held that the arraignment of the defendant before the Shari’a Court of
Bakori was incurably defective. The court held that any person accused of zina
can only be arraigned before a court on the basis of four witnesses required by
the Quran; furthermore, any person alleging zina against another must prove it
by evidence, else he or she would receive the mandatory one hundred lashes for
false accusation. On the issue of retraction of confession, the court held that any
person accused could retract his or her confession any point before the execution
of judgment.!®

These events generated a heated controversy in Nigeria about the nature and
desirability of Shari’a law, rights in Muslim laws, international human rights
and their relationship(s) to each other. Her case attracted international attention
and protest campaigns. The judgment reinforced the hope and expectation, held
by many activists and specialists for Islamic law alike that a careful application
of Shari’a law by well trained jurist and judges could eventually lead to end of
huudud (capital) punishments that are incompatible with internationally accepted
human rights standards.'*

State v Safiya Husaini'"’

Safiya Husaini, a 35-year old divorcee was found guilty of zina and sentenced to
death by stoning after residents in her village of Tungan Tudu noticed that she was
pregnant and reported her to the authorities. While Husaini was sentenced to death,
the Shari’a Judge acquitted 60 year-old Abubakar, who impregnated her, although
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the Quoran explicitly states that both parties ought to be punished.'”® Abubakar
admitted to police that he had sex relations with Husaini, but the judge dismissed
any charges against him since only three policemen heard his confession, and
Shari’a law requires four witnesses. After a successful appeal and pressures from
the international community, Husaini § sentence was not carried out.

These cases have been integral to the opening up of issues relevant to ensuring
and developing women’s reproductive and sexual rights, and to understanding
them in ways that recognizes and respects both local cultures and contexts, as well
as international rights agreements.'"

While Nigeria’s Criminal Code (applicable in the southern states of Nigeria) does
not punish its citizens for adultery or fornication; the same sexual activity carries
a sentence of death by stoning, if married, and 100 lashes, if unmarried, under
Shari’a (applicable in northern states of Nigeria). This provision has perhaps been
the most debated law of Shari’a. In the Penal Code for Zamfara state of Nigeria,
for instance, the punishment for zina is specified as follows:

Whoever being a man or a woman fully responsible, has sexual intercourse
through the genital of a person over whom he has no sexual rights and in
circumstances in which no doubt exists as to illegality of the act, is guilty of
the offence of Zina.

Whoever commits the offense of Zina shall be punished:

(a) With caning of one hundred lashes if unmarried, and shall be liable
to imprisonment for a term of one year; or
(b) If married, with stoning to death (rajm).""°

Criminalization of zina is controversial, at least in part because of the consent
issue. If two adults agree to participate in a private sex act, what harm can justify
state intervention to criminalize that conduct.? Protagonists of the libertarian
approach to sexual regulation have argued that if the parties to the sex act consent,
the act should not be a crime. As a matter of human rights, consensual sexual
relationships between adults should never be criminalized, including relationships
outside marriage and those between same-sex partners.'!!
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International human rights law support the decriminalization of consensual adult
sexual relationships to protect the rights to physical autonomy, health, and privacy.
Furthermore, international law is not in support of laws which discriminate based
on gender, in this case providing more severe punishments for women for the same
alleged offence. In turn, infringement of these human rights impacts indirectly on
the right to health. Such laws are generally inherently discriminatory and, as such,
breach the requirements of a right-to-health approach, which requires equality in
access for all people. The health-related impact of discrimination based on sexual
conduct and orientation is far-reaching, and prevents affected individuals from
gaining access to other economic, social and cultural rights.'"

These infringements ultimately undermine the inherent dignity of persons upon
which the international human rights framework is based. Denying the dignity
of individuals through the criminalization of certain conducts substantially
diminishes their self-worth and, in doing so, prevents the realization of the right
to health.!®

DEATH PENALTY AS A PUNISHMENT UNDER SHARI’A PENAL LAWS
IN NORTHERN NIGERIA

The Shari’a being a ‘Believer’s law rests on faith or conviction and it represents
the standard of judgment for all human actions, with its own ethical norms of
virtue and vice, good and evil. The purpose of Shari’a is to guide human conduct
and provide general principles of life."'* Reactions to Sharianization were many.
Christian and non-Muslims feared the imposition of Muslim religious laws on
them. Human rights and other NGOs activists were concerned about the religious
rights of non-Muslims and the violation of constitutional provisions of secularity.
Both Muslim and non-Muslim women’s rights activists were concerned that
Shari’a would be used as a rationale to discriminate against women and restrict
their rights.

The majority of countries where executions are taking place are ruled by
Shari’a law. Death penalty is a ‘violation of the most fundamental human right,
the right to life.” Since this sanction had not succeeded anywhere in deterring
criminality or preventing it, Muslim states applying Sharia law are enjoined to
work progressively towards abolishing capital punishment in compliance with

112 A Grover. Report of the Special Rapporteur on the right of everyone to the enjoyment
of the highest attainable standard of physical and mental health presented to the United
Nations General Assembly Distr A/HRC/14/20. Human Rights Council Fourteenth session.
Agenda item 3. Promotion and protection of all human rights, civil, political, economic,
social and cultural rights, including the right to development. 27 April 2010.
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114 MT Ladan. “Contending perspectives on Death penalty in Nigeria: With special reference
to the Shari’a Penal laws in Northern Nigeria’ in JN Ezeilo (ed.) Human Rights protection
in Administration of Shari’a Justice system. (2005) WACOL, Enugu. 37 — 38.



the United Nations General Assembly’s resolution'" on the universal moratorium
on death penalty. The alternative punishments such as imprisonment, repentance
to the relatives of the victim and reform acceptable to the community should be
considered.

STONING AND HUMAN RIGHTS

Stoning is a cruel form of torture that is used to punish men and women for
adultery and other ‘improper’ sexual relations under shari’a law applicable in
Northern Nigeria. The use of stoning as a method of execution in adultery cases
is a fatal assault on human dignity as adultery does not constitute a serious crime
by international standards. Stoning violates the fundamental right to freedom
from torture and/or cruel, inhuman, or degrading treatment. The new Shari’a
Penal Codes allow Shari’a courts to impose the death penalty on adultery.
By such practice, Nigeria is currently in breach of some international legal
standards, including those relating to the avoidance of discrimination against
women, the elimination of torture and key fair trial provisions,''® including the
Convention Against Torture and other Cruel, Inhuman or Degrading Treatment
or Punishments (CAT), International Covenant on Civil and Political Rights
(ICCPR) and African Charter on Human and Peoples’ Rights (Ratification
and Enforcement) Act."” By ratifying the Convention Against Torture in June
2001, the Federal Republic of Nigeria agreed not to apply such punishments.

Demystifying Sharianization in Nigeria also involves critiques of the current
class- and gender-bias in content and implementation. There have been fewer
convictions of men than of women for adultery or fornication. Moreover, men
convicted of violent sexual offences like rape and sexual assault have received
less severe punishments (usually fines, imprisonment, or acceptance of pleas of
illness and insanity), despite the stronger punishments available in the Shari’a
Penal Codes that are routinely meted out for consensual sex outside marriage.
Women have clearly been discriminated against. In some instances, judges have
ignored or dismissed women’s allegations of rape and coercion in zina cases.!

115 As of 22 December 2010. Morocco, Lebanon and Algeria are Arab nations who have voted
in favour of the United Nations moratorium resolution.
116 European Coalition to Abolish the Death Penalty Team, ‘Imminent execution to Ahmadu

Ibrahim and Fatima Usman, Nigeria.” http://www.petitiononline. com/usman/petition.
html. (accessed 10 January 2012).

117 Cap C10, Laws of Federation of Nigeria (2004).

118 AM Imam. ‘Women’s reproductive and sexual rights and the offence of Zina in Muslim
laws in Nigeria. http://pambazuka.org/en/category/features/32609.(accessed 1 September
2011).



CONCLUSION

Shari’a laws pose a serious challenge to the achievement of female human
rights around the Muslim world. Women face unique obstacles and challenges
to accessing and fulfilling their sexual and reproductive health rights as a result
of some discriminatory practices under Shari’a law which compromise their
health and wellbeing, discriminate against them and undermines their access to
accurate information on sexuality and reproductive rights. Radical reforms are
needed to bring together interpretation of Shari’a law and civil Law to ensure
they are not conflicting but are both supporting the reproductive and/or sexual
health and human rights of women and girls. Over the years, progress has been
made towards integrating women’s rights into laws and adopting equality laws.
Yet, a lot remains to be done for many women to fully enjoy human rights. Even
where gender-responsive legislation is in place, biases and harmful traditional and
religious practices continue to hinder change.

Muslim scholars, women human rights activists and NGOs should continue to
strive to achieve gender equality through a more dynamic interpretation of the
Holy Quran which permits consideration of the opinions of individual jurists from
different schools of thoughts. This could open a door for a new egalitarian vision
of women’s rights in conformity with the requirements of the CEDAW at the same
time respecting the Islamic heritage."® Strong commitment and political will are
required to end gender discrimination and allow for women’s full participation
at all levels of society and the realization of reproductive rights. The push for
gender equality, gravitation towards progressive values, rejection of conservative
interpretations of Islam and establishment of a hybrid legal system which will
be a fusion of secular and Islamic law is one of the hallmarks of the in modern
Muslim societies.

Any part of Shari’a law that negatively affects women’s economic and family
lives, their health, safety and their ability to participate in political dialogues and
public life should be reformed. The need to explore how the positive powers
of religion could be engaged to advance the well-being of women through laws
that guarantee women equal rights to men in divorce, marriage and inheritance
is counseled This could provide a powerful force for advancing women’s human
rights.

It is imperative to create a conducive atmosphere where women understand and
enjoy their sexuality, own their bodies and make reproductive decisions freely
and responsibly by rejecting the imposition of oppressive norms and values
in the name of religion; eliminating religious and cultural barriers imposed by
Shari’a which impede the implementation of international legal frameworks and
consensus documents on reproductive rights.

119 As above.



