
Problems with the New Regime 
of Proportionate Liability for 

Misleading or Deceptive Conduct 

In 2004, the federal government introduced into the Trade Practices Act 
1974 (Cth) a system of proportionate liability in relation to section 52 of 
that Act. The States and Territories have adoptedsimilar systems in relation 
to their corresponding laws. This article examines closely the text of the 
new provisions in the TPA. It argues that the provisions raise many 
uncertainties, especially where there are multiple claims against, or cross- 
claims between, several defendants who have contributed to a loss. 

0 N 30 June 2004, the Corporate Law Economic Reform Program (Audit Reform 
and Corporate Disclosure) Act 2004 (Cth) ('the CLERP 9 Act') received Royal 

Assent. The CLERP 9 Act made sweeping changes to a suite of corporate legislation 
in Australia. In particular, it introduced regimes of proportionate liability into the 
Trade Practices Act 1974 (Cth)' ('the TPA') and cognate provisions under the 
Australian Securities and Investments Commission Act 2001 (Cth)2 and the 
Corporations Act 2001 (Cth).3 The changes to the TPA commenced on 26 July 2004. 
Most States and Territories have also introduced apportionment legislation that 
applies to certain causes of action arising within their jurisdiction. 

This article considers the impact of the changes made to the TPA, although many 
comments will be equally applicable to the changes to the Australian Securities and 
Investments Commission Act and the Corporations Act. A reasonable amount has 

1- Lecturer, University of Sydney. I would like to thank Andrew Fox, Ben Curtin, the UWA 
Law Review Editor and the anonymous referee for their helpful comments on drafts of 
this paper. All errors are mine. 

1. Clauses 5 and 6 of Sch 3 of the CLERP 9 Act, inserting sub-s 82(1B) and Pt VIA into the 
TPA. 

2. Clauses 1 and 2 of Sch 3 of the CLERP 9 Act, inserting sub-s 12GF(lB) and ss I2GP-GW 
into the Australian Securities and Investments Commission Act 2001 (Cth). 

3 .  Clauses 3 and 4 of Sch 3 of the CLERP 9 Act, inserting sub-s 10411(1B) and Div 2A of 
Pt 7.10 into the Corporations Act 2001 (Cth). 
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already been written about these amendments on a general leve1,Qbout the 
commercial and political circumstances surrounding their introduction,' the 
appropriateness of proportionate liability as a general pr in~iple ,~  and other legal 
methods of apportionment or contribution.' This article does not traverse that 
ground again. Rather, its focus is a textual analysis of key aspects of the amendments 
from a commercial law perspe~tive.~ An integral part of the analysis illustrates the 
deficiencies in the legislation by considering how it would apply to the facts raised 
in a recent Federal Court case on section 52 of the TPA, Lawson Hill Estate Pty Ltd 
v Tovegold Pty Ltd,9 which was decided using principles of equitable contribution. 

The article begins by briefly outlining the principles of contribution and proportionate 
liability applicable to section 52 as they existed prior to, and developed during, the 
gestation of the CLERP 9 Bill. With this background, the article then moves to 
analyse critically how the new legislation will work in practice. The article identifies 
difficulties in the drafting of the legislation in terms of the scope of the claims it 
covers, its relationship with State and Territory apportionment schemes, its 
application to servants or agents of corporations and the process of contribution 
among wrongdoers. 

THE LEGAL BACKGROUND 

Contributory negligence 

A simple question is this: if a defendant negligently harms a plaintiff and the plaintiff 
contributes to the harm by failing to take reasonable care, to what extent is the 

4 .  See eg S Chr~stensen 'Sharing Responsibility for Misleading Conduct: Is Professional 
Liability No Longer "All or Nothing"'?' (2004) 19(4) APLB 37; M Blycha 'More Players 
But Missing the Target: The Effect of Proportionate L~ab i l i ty '  (2005) 79(4) LIJ 28; 
I O'Neil 'Proportionate Liability Under the TPA: Some Practical Issues' (2004) 20(6) 
TPLB 79; F Lawson 'Proportionate Liability, Liability Capping and Contributory 
Negl~gence' (2005) 16(10) ACLB 130. 

5 .  See eg B McDonald 'Proportionate Liability in Australia: The Devil 111 the Detail' (2005) 
26 Aust Bar Rev 29; A Throssell 'Insurance "Crisis" and Civil Liability Reform: Where Are 
We Now?' (2004) 19(7) ILB 77. 

6 .  Ibid. See also R Lindsay 'Liability for Economic Loss Under Co~nmon Law and Statute' 
(2004) 6 UNDALR 21; Commonwealth Government Review of the Lalr of Negligence 
Final Report (Ang 2002) (Ipp Report); 1 Ramsay Independence of Australian Company 
Auditors (Oct 2001) (Ramsay Report); and the recomn~endations of the Joint Standing 
Committee on Public Accounts and Audit's Re1,ien oflndependent Azrditing by Registered 
Conzpany Auditors Report No 391 (Aug 2002). 

7 .  See eg J Watson 'From Contribution to Apportioned Contribution to Proportionate 
Liability' (2004) 78(2) ALJ 126; N Bender 'Multiple Wrongdoers: One for the Money - 
or Something Different'?' (2004) 12(2) TPLJ 66; L Gattuso 'Equ~table Contribution in the 
Context of Misleading and Deceptive Conduct' (2002) 13(4) APLR 29. 

8 .  For a good discussion of the amendments ii-on1 a tort law perspective, see above n 5. 
9.  (2004) 214 ALR 478. 
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defendant culpable? At common law the issue was decided at least as far back as 
1809 in the case of Butterfield v Forresterlo with a simple answer: the plaintiff's 
contributory negligence was a complete defence to the principal claim in negligence. 
As time moved on, the common law attempted to ameliorate the harshness of the 
rule through devices such as the 'last opportunity' principle." In 1945, the UK 
overrode the common law rule by statute,I2 apportioning liability based on the 
respective degrees of culpability of the plaintiff and defendant. This legislation 
formed the basis for legislative change in Australia." 

Until Astley v Azistrzist LfdJ  in 1999, a related issue remained open in cases where 
there was a contractual duty that was concurrent and co-extensive with the tortious 
duty. An example is that of a solicitor's retainer to advise a client.I5 In such a case, 
where the defendant had breached both contractual and tortious duties, but the 
plaintiff also had failed to exercise reasonable care, did the apportionment legislation 
reduce liability for breach of both duties or only the tortious duty? In Astley, the 
High Court held that the apportionment legislation applied only to the tortious duty. 
The defendant's liability continued unabated for its breach of contractual duty, 
irrespective of the plaintiff's contributory negligence. This decision was met with 
trenchant criticismI6 and States quickly passed legislation reversing the effect of 
the decision." Hence, the defence of contributory negligence became generally 
available under statute in respect of a claim for a breach of contractual duty that was 
concurrent and co-extensive with the tortious duty. 

Astley did not deal with the issue of contributory negligence where there was 
concurrent liability under the TPA. Provisions of Part V of the TPA, especially 
section 52, can apply in situations similar to those involved in cases of negligent 
misstatement or deceit. As the High Court noted, while discussing the appropriate 
measure of damages under section 82 of the TPA: 

There is much to be said for the view that the measure of damages in tort is 
appropriate in most, if not all, Pt V cases, especially those i~lvolving misleading or 
deceptive conduct and the making of false statements. Szrch col1dz4ct is sin~ilur 
both in chal-acter andelfect to tortiozis condzrct. ' "  

(1809) 103 ER 926 
See AIJofd I llugee (1952) 85 CLR 437 
Lam Retorln (Contributory Negl~gence) Act 1945 (UK) 
See eg La\$ Reform (M~scellaneous Prox~sions) Act 1965 (NSW) Pt 3 as affected by C1\11 
L~abillty Act 2002 (hSW) Dl\ 8 of Pt lA,  see also Wrongs Act 1958 (Vlc) Pt V 
(1999) 161 ALR 155 
Whlcli ma5 In dispute in Astiel ibid See also the d~~cuss ion  in YR2.U Ltd I Morgrrn (1999) 
31 ACSR 435, Giles J 757 
G Da\ 1s & J Knou ler 'A~tiej  L A~trr~  zl\t Lfd - DOXTII But Not Out Contr~butor) Negl~gence, 
Contract, Statute and Coiiimoli Lau '  (1999) 23 MULR 795 
See eg the de t ln~ t~on  of 'urong' in s 8(b) of the La\\ Retorm (Miscellaneous Pro \~s~ons)  
Act 1965 (NSW) 
Gutev 1. Cro Zlzrtztui Llfe Asszlrunce Soczetj Ltd (1986) 160 CLR 1, 14 (emphasis added) 
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The TPA offers a plaintiff significant advantages over traditional actions based on 
negligence or deceit, because it imposes a form of strict liability on corporations.'" 
There is no need to prove the existence of a duty of care and breach of the standard 
of care, as is necessary in cases of negligent mi~statement.~' Nor is there any 
requirement to prove fraud2' as there is in deceit. Given this advantage, the 
possibility of a defence of contributory negligence assumes significant importance. 

In 2001, the case of Henville v W ~ l k e + ~  dealt finally with the interaction of the 
doctrine of contributory negligence, section 52 and section 82 of the TPA. The High 
Court took the view that section 82 did not permit a defence of contributory 
negligence. The correct question was framed in terms of causation: did the 
defendant's conduct cause the plaintiff's loss?23 Shortly after, in I & L Securities 
Pty Ltd v HTW Valuers (Brisbane) Pty LtdZ4 the High Court clarified that section 87 
did not permit a discretionary reduction in damages under section 82 due to a 
plaintiff's contributory negligence. 

Contribution 

Prior to the CLERP 9 amendments, there were two systems of contribution that 
might apply in the context of claims for negligent misstatement, deceit or 
contravention of section 52 of the TPA or its State or Territory equivalents. 

1. Tortfeasor contribution schemes 

The first system comprised the various legislative schemes providing for actions 
against multiple tortfeasors and contribution among joint or several tortfea~ors,'~ 

19.  Hornsby Burlding Information Centre Pty Ltd v Sydney Buzldmg Information Centre Ltd 
(1978) 140 CLR 216, 225; Parkdale Custom Buzlt Furniture Pty Ltd v Puxu Pty Ltd 
(1982) 149 CLR 191, Gibbs CJ 197. 

20.  Hedley Byrne & Co Ltd v Heller & Partners Ltd [I9641 AC 465. 
2 1. In the sense of Derry v Peek (1 889) 14 App Cas 337. 
22. (2001) 206 CLR 459. 
23.  Ibld. See the varlous views: Gaudron J 479, applled the commonsense test of causation in 

March v Stramare, by asking whether something 'materially contributed' to the loss; 
McHugh J 490 noted that the test in March, 'as a matter of commonsense it should be 
regarded as a cause', is relevant in most cases but should not be applied mechanically; 
Hayne J 508 focused on whether the contravention 'played a role in the history of the 
events'. 

24.  (2002) 21 0 CLR 109. 
25 .  Law Reform (M~scellaneous Provisions) Act 1955 (ACT) s 12; Law Reform (Miscellaneous 

Provisions) Act 1946 (NSW) s 5; Law Reform (M~scellaneous Provisions) Act 1955 (NT) 
s 12; Law Reform Act 1995 (Qld) s 5; Law Reform (Contributory Negligence and 
Apportionment of Liability) Act 2001 (SA) s 6; Wrongs Act 1954 (Tas) s 3; Wrongs Act 
1958 (Vic) s 23B; Law Reform (Contr~butory Negligence and Tortfeasors' Contribution) 
Act 1947 (WA) s 5. 
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which overturned certain common law rules.26 For example, section 5 of the Law 
Reform (Miscellaneous Provisions) Act 1946 (NSW) provides: 

(1) (c) Any tortfeasor liable in respect of that damage may recover contribution 
from any other tortfeasor who is, or would if sued have been, liable in 
respect of the same damage, whether as a joint tortfeasor or otherwise, so, 
however, that no person shall be entitled to recover contribution under 
this section from any person entitled to be indemnified by that person in 
respect of the liability in respect of which the contribution is sought. 

( 2 )  In any proceedings for contribution under this section the amount of the 
contribution recoverable from any person shall be such as may be found 
by the court to be just and equitable having regard to the extent of that 
person's responsib~lity for the damage; and the court shall have power to 
exempt any person from liability to make contribution, or to direct that 
the contribution to be recovered from any person shall amount to a complete 
indemnity. 

As can be seen from the example above, the wording of these schemes is in general 
confined to contribution among those who are liable in tort as joint or several 
tortfeasors, and does not expressly apply to contribution among obligors more 
generally." By 2003, there were conflicting lines of authority on whether provisions 
like section 5 could apply to breaches of the TPA or the equivalent State laws.28 In 
a Victorian case,29 Heerey J applied the contribution provisions in the Wrongs Act 
1958 (Vic) to a claim brought under section 82, but that case seems correctly decided 
on the basis that the contribution provisions under the Wrongs Act are wider than 
the NSW equivalent above.'O On the other hand, even on the more restrictive 
language in the NSW Act, the New South Wales Supreme Court in several cases 
had taken the view that section 5 allowed contribution where a defendant could 
have been sued in tort, even though tort was not pleaded.?' A third approach was 
that contravention of section 52 was, itself, a tort. This view was advanced in an 
article by JC Campbell QC,32 and received some favourable judicial comment." 

Brlnsn~ead v Hari-zson (1871) LR 7 CP 547 regarding ~nult~ple suits; Mer~:va,eather v jVi\-an 
(1799) 101 ER 1337 regarding contribution. 
Some legislation, such as Wrongs Act 1958 (Vlc) Pt IV, allows for statutory contribution 
between a wider range of obligors than joint or several tortfeasors. 
For a detalled discussion, see N Bender 'Multiple Wrongdoers: One For the Money - or 
Something Different'?' (2004) 12 TPLJ 66, 70. 
Henderson v An~adio Pty Ltd (No 1) (1995) 6 2  FCR 1, 201-202. 
S 23A(1) of the Wrongs Act 1958 (Vic) applies 'urhateuer the legal basis of liability'. 
The list of cases was sulnmarised by the Full Federal Court in Australzan Breeders Co- 
operative Sociew Ltd v Jones (1997) 150 ALR 488. 548-549. They include: Rap Industries 
Pty Ltd v Royal Insurance ,/lustralia Lrd (1988) 5 ANZ Insurance Cases 60-876 and AWA 
Ltd v Daniels (1992) 7 ACSR 759. It is worth noting that none of these was a case on the 
TPA or FTA. 
Now Campbell J. The article was JC Campbell 'Contribution, Contributory Negligence and 
Section 52 of the Trade Practices Act' (1993) 67 ALJ 87. 
Comnzonweulth Bank 1% White [I9991 2 V R  681; Dorrozrgl? v Bank of~!4elbozime Ltd 
(1995) 8 ANZ lnsurance Cases 61-290; Jonstan Pty Ltd v :\'ickolson (2003) 58 NSWLR 
223. 
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Against these approaches was a line of decisions of the Federal Court to the contrary, 
that is, that breach of section 52 was not a 'tort' under the statutory contribution 
schemes.34 This also appears to have been the view of Kirby J in Burke v LFOTPty 
Ltd.35 The position has been reiterated by the Federal Court recently.36 In short, the 
position was unclear. 

2. Equitable contribution 

The second system of contribution was in equity, based on the principles described 
in Dering v Earl of Winchel~ea.~' It was explained by Gaudron ACJ and Hayne J in 
Burke v LFOTPty Ltd as follows: 

In general terms, the principle of equitable contribution requires that those who 
are jointly or severally liable in respect of the same loss or damage should contribute 
to the compensation payable in respect of that loss or damage, either equally 
where they are liable in the same amount or proportionately, where the amount of 
their liability differs. The principle has regularly been applied between co-sureties, 
co-insurers, partners, co-owners, where payment is made by one in discharge of 
a common liability, and co-trustees who are in pari delicto. 38 

The case law refers variously to the existence of a 'common liability' or 'common 
obligation' of the 'same nature and extent', or to 'co-ordinate l iabili t ie~' .~~ 

Burke was the first time the issue of equitable contribution for damages under 
section 82 of the TPAhad gone to the High Court.40 The Court, by a 4 to 1 majority 
(Kirby J dissenting), rejected the application of principles of contribution on the 
facts. However, Gaudron ACJ and Hayne J did not appear to doubt that equitable 
contribution might, in an appropriate case, apply to claims under section 82. 
McHugh J commented that to apply contribution principles to the facts would be 
contrary to the purpose of the TPA, because the person against whom contribution 
was sought had been, himself, misled by the defendant41 However, his Honour did 

ANZ Banklng Group Ltd v Turnbull & Partners Ltd (1991) 33 FCR 265, 277; Bialkower 
v Acohs Pty Ltd (1998) 83 FCR 1, 11; 163 Clarence St Pty Ltd v New World 011 & 
Developments Ply Ltd (1994) ATPR 41-322. 
(2002) 209 CLR 282, 319. 
Lawson Hill Estate v Tovegold above n 9, 507. 
(1787) 1 Cox Eq Cas 318. There used to be differences between contribution at common 
law and equity but the equity system prevailed: see K Mason & JW Carter 'Restrtution Law 
in Australia' (Sydney: Butterworths, 1995) para 609. 
Burke v LFOT above n 35, 292 (footnotes omitted). 
[bid, Gaudron ACJ & Hayne J 292, 293; McHugh J 298-299, 301. 
Although it had been discussed at Federal Court level: see Trade Practzces Commisszon v 
Manful Ply Ltd No 3 (m liq) (1991) 33 FCR 382, Lee J 385; see also Bender above n 28, 
71, n 15. 
Burke v LFOT above n 35, 308-309. 
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not appear to reject that such principles might apply in other cases. Callinan J, while 
rejecting the claim on the facts, was careful not to say that the possibility of 
contribution under the TPA was entirely excluded." 

The possibility of contribution adverted to in Burke was then applied by courts in 
subsequent decisions4' and defendants in section 82 actions were permitted to 
reduce their liability or recover contribution against other wrongdoers. 

OVERVIEW OF THE NEW LEGISLATION 

The amendments to the TPA are in two parts. The first part inserted section 82(1 B), 
which applies where a single wrongdoer caused the loss complained of: 

(1 R) Despite subsection ( I ) ,  if: 

(a) a person (the cluinzunt) makes a cla~rn under subsection ( 1  ) In rclation 
to: 

(i) economic loss; or 

(ii) damage to property; 

caused by conduct of another person (the defendant) that was done in 
contravention of section 52; and 

(b) the claimant suffered the loss or damage: 

(i) as a result partly of the claimant's failure to take reasonable care; 
and 

(ii) as a result partly of the conduct referred to in paragraph (a); and 

(c) the defendant: 

(i) did not intend to cause the loss or damage; and 

(ii) did not fraudulently cause the loss or damage; 

the damages that the cla~mant may recover In relat~on to the loss or damage are to 
be reduced to the extent to whlcli the court th~nks  ~ ~ 1 s t  and eclu~table havlng regard 
to the cla~mant's share In the rcspons~b~lity for the loss or dainagc. 

The second part of the amendments inserted a new Part VIA, comprising sections 
X7CB to 87C1. The provisions provide a statutory scheme of contribution among 
multiple wrongdoers. They operate on the notion ofan apportionable claim, which 
is defined in sections 87CB(1), (2) and (4), and apply to those ('concurrent 
wrongd~ers')~%ho contributed to the loss that is the subject of the apportionable 
claim: 

42. Ibid, 337-338. 
43.  Schr~rrr v Bell 120041 V S C  71, Kayc J paras 343.349; Lart~son Hill Esttrte v Tnvcgold 

above n 9. 
44. For a detailed discussion, see bclow pp 172.174. 
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87CB Application of Part 

(1) This Part applies to a claim (an apportionable claim) if the claim is a 
claim for damages made under section 82 for: 
(a) economic loss; or 
(b) damage to property; 
caused by conduct that was done in a contravention of section 52. 

(2) For the purposes of this Part, there is a single apportionable claim in 
proceedings in respect ofthe same loss or damage even if the claim for the 
loss or damage is based on more than one cause of action (whether or not 
of the same or a different kind). 

( 3 )  In this Part, a concurrent wrongdoer, in relation to a claim, is a person 
who is one of 2 or Inore persons whose acts or omissions (or act or 
omission) caused, independently of each other or jointly, thc damage or 
loss that is the subject of thc claim. 

(4) For the purposes of this Part, apportionable claims are limited to those 
claims specified in subsection ( I ) .  

The overall object of  Part VIA is to  limit the liability of  each dcfcndant for the loss 
suffered by a plaintiff to the extent that each defendant is responsible for that 
loss." Section 87CC excepts from this general rule wrongdoers who caused the loss 
fraudulently or intentionally. The key provisions are extracted below. 

87CC Certain concurrent wrongdoers not to have benefit of apportionment 

(I)  Nothing in this Part operates to exclude the liabrlity of a concurrent 
wrongdoer (an excludedconcurrent wrongdoer) In proceedings involving 
an apportionable claim if: 

(a) the concurrent wrongdoer intended to cause the economic loss or 
damage to property that is the subject of the claim; or 

(b) the concurrent wrongdoer fraudulently caused thc economic loss or 
damage to property that is the subject of the claiin 

(2) Thc liability of an excluded conciirrent wrongdoer is to be determined in 
accordance with the legal rules (if any) that (apart from this Part) are 
relevant. 

( 3 )  The liability of any other concurrent wrongdocr who is not an excluded 
concurrent wrongdoer is to be determined in accordance with the 
provisions of this Part. 

87CD Proportionate liability for apportionable claims 

(I)  In any proceedings involving an apportionable claim: 

(a) the liability of a defendant who is a concurrent wrongdoer in relation 
to that claim is limited to an aniount reflecting that proportion of 
the damage or loss claimed that the court considers just having 
regard to the extent of the defendant's responsibility for the damage 
or loss; and 

45 See the bxplanalory Mcmoranduln to the CI.FRI' 9 Bill, para 4.100(d) 
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(b) the court may give judgment against the defendant for not more 
than that amount. 

(2) If the proceedings involve both an apportionable claim and a claim that is 
not an apportionable claim: 

(a) liability for the apportionable claim is to be determined in accordance 
with the provisions of this Part; and 

(b) liability for the other claim is to be determined in accordance with 
the legal rules, if any, that (apart from this Part) are relevant. 

(3) In apportioning responsibility between defendants in the 
proceedings: 

(a) the court is to exclude that proportion of the damage or loss in 
relation to which the plaintiff is contributorily negligent under any 
relevant law; and 

(b) the court may have regard to the comparative responsibility of any 
concurrent wrongdoer who is not a party to the proceedings. 

(4) This section applies in proceedings involving an apportionable claim 
whether or not all concurrent wrongdoers are parties to the proceedings. 

(5 )  A reference in this Part to a defendant in proceedings includes any person 
joined as a defendant or other party in the proceedings (except as a 
plaintiff) whether joined under this Part, under rules of court or otherwise. 

Other provisions in Part VIA are extracted and discussed later in this article 

ANALYSIS 

Meaning of 'claims' and 'concurrent wrongdoers' in Part VIA 

As a threshold issue, the term 'claim' as used in Part VIA and section 82(1B) is not 
defined in the TPA. At first glance, it may appear that the apportionment provisions 
apply to the economic loss or property damage components of a broader claim, 
such as a typical claim for personal injury damages plus loss of past and future 
earnings. However, the background to the legislation makes it clear that section 
82(1B) and Part VIA are directed at claims for pure economic loss or property 
damage.46 

A theme that runs through both statutory and equitable contribution is that to 
apportion a liability between a set of potential debtors, the debtors must share some 
common connection to the plaintiff. In the context of equitable contribution, this 
'common ~bligation'~' is often expressed in the sense that the liability of the parties 
be 'of the same nature and to the same extent'." Under the statutory schemes of 

46.  See cg R Coonan (Ass~stant Treasurer) 'The New Insurance Paradigm' (Speech dclivcred 
in Canberra on 14 Aug 2003); see also the Ipp Report above n 6 ,  175, n 2. 

47. B~rrkr v LFOT above n 35,  McHugh J 299. 
48. Ibid; C'uledon~un Raihvc~v Co v Colt (1860) 3 Macq 833, 844. 



MISLEADING OR DECEPTIVE CONDUCT 173 

contribution among tortfeasors, generally there is the requirement that the 
contributors be tortfeasors (joint or otherwise) in respect o f  the same damage.4" 

In the new Part V I A ,  this connecting function is performed by sections 87CB(2)-(4), 
which were extracted above. 

The definition o f  'concurrent wrongdoer' in relation to a claim depends on causation 
ofthe loss claimed rather than legal liability for the claim. Literally, it may include the 
plaintiff where the plaintiff has been contributorily negligent, or innocent third 
parties who have played apart in causing the loss or damage but who have committed 
no legal wrong. Considering the purpose o f  Part V I A  and the drafting o f  its other 
provi~ions,'~ it was surely not intended that a plaintiff fall within the definition o f  
concurrent wrongdoer. In the case o f  third parties who have committed no legal 
wrong, it would be a curious result for them to be forced to contribute to a plaintiff's 
loss. Probably the best explanation is that the apportionment provisions in section 
87CD operate on the assumption that primary liability has already been established 
by some other legal rule, such as a breach of'the prohibition in section 52;" that is, 
the provisions merely apportion extant liability rather than impose it. I f  this analysis 
is not correct, perhaps an innocent wrongdoer would have their liability set at zero 
under section 87CD(l)(a), as nil liability is 'just having regard to the extent o f  [their] 
responsibility for the damage or loss'.52 

The more difficult question is what is meant by a 'single apportionable claim' and 
how it interacts with section 87CD, which deals with apportionment in respect o f  a 
~ l a i m . ~ '  Section 87CB(2) makes clear that the loss or damage must be the same. 
However, the difficulty is added by the words 'even i f  the claim is based on more 
than one cause o f  action (whether or not o f  the same or different kind)'.54 

The provision is probably directed towards ensuring that a set o f  claims against the 
same defendant or different defendants should be dealt with together because they 
are based on the same loss or damage. For example, i f  there are claims in respect o f  
the same damage against Dl ,  D2 and D3, arising from two independent events, one 
involving Dl and D2, the other involving Dl and D3, it may be complicated to 
apportion blame between D 1 and D2 on one hand, then D I and D3 on the other, and 

49 .  See cg Law Reform (M~scellancous Provisions) Act I946 (NSW) s S(l)(c); but contrast 
the wlder categories of wrongs covered In the Wrongs Act 1958 (Vlc) s 23A. 

5 0 .  Eg s 87CD(I), which deals w ~ t h  apportioning liability, rel'ers to 'a d<findunt that is a 
concurrent wrongdoer'. 

5 1 .  But comparc the view of McDonald above 11 5, 42. 
52.  S 87CD(l)(a). 
53 .  No commentator appears to have Sound a sat~sfnctory meanlng Sor thls provision: compare 

Mcllonald above n 5, 34 and Christensen abovc n 4, 38-40. 
54.  Civil Liability Act 2003 (Qld) s 28(2) avo~ds  t h ~ s  drSliculty through clearer draSting. The 

result 1s basically the samc as vlcw (2 ) ,  discussed below p 174. 
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then to reconcile their comparative responsibility to form an overall apportionment 
of blame. It is perhaps better to consider the comparative liability of Dl ,  D2 and D3 
as one issue. 

Although this idea appears superficially attractive, the actual effect of the drafting 
in Part VIA is not clear. Assuming that the purpose of sections 87CB(2) and (3) is to 
direct that it is sufficient that one of the claims is an apportionable claim and the 
other claims cover the same loss or damage, does Part VIA: 

(1) apportion liability between all relevant defendants in respect of all of those 
other claims (ie, it covers the entire field)? or 

(2) apportion liability only for the subset of claims that are themselves 
apportionable claims, taking into account the relative culpability of other 
concurrent wrongdoers against whom non-apportionable claims have been 
made? or 

(3) as for (2), but also join together claims on multiple bases by the plaintiff against 
the same defendant? 

I will refer to possibility (1) as the 'broad' view, possibility (2) as the 'narrow' view 
and possibility (3) as the 'middle' view. These terms are used in a neutral sense. To 
explain the different possibilities, consider the situation where A sues B under 
sections 52 and 53, C under section 52 and D in negligence, all of whom have 
contributed to the same pure economic loss of A. 

On view (I), Part VIA can be used to apportion the contributions between B, C and 
D (assuming that liability in all cases was established), apportioning liability for the 
whole loss, say, 30:20:50. 

On view (2), the claims against B, C and D may be considered together for the 
purpose of assessing relative responsibility, but the only claims that actually can be 
apportioned are those claims that are themselves apportionable claims. That is to 
say, B's liability under section 52 and C's liability under section 52 may be apportioned 
taking into account the responsibility of B, C and D. Using the numbers above, the 
loss the subject of the section 52 claims may be apportioned 30 percent to B and 20 
percent to C, on a view that D was 50 percent responsible. Any reduction of B's 
liability under section 53 and D's liability in negligence would be decided by any 
other relevant legal rules.55 

On view (3), the outcome is as for view (2), but additionally the claim against B under 
section 53 can be merged and apportioned with the claim against B under section 52, 
and hence B is not severally liable for the loss on the claim under section 53. 
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1. Examining the text of sections 87CB, 87CC and 87CD in 
Part VIA 

On its face, the wording in section 87CB(2) appears very broad and literally seems to 
favour view (1) or view (3), especially the words 'based on more than one cause of 
action (whether or not of the same or different kind)'. A second point in favour of 
view ( 1 )  is that section 87CC(3) states that the liability of allconcurrent wrongdoers 
other than excluded wrongdoers is to be determined in accordance with Part VIA. 
Section 87CD(I) further speaks of limiting the liability of a defendant who is a 
concurrent wrongdoer in relation to an apportionable claim. Recall that the delinition 
of 'concurrent wrongdoer' catches those who caused the loss that is the subject of 
a particular claim. A defendant may be a concurrent wrongdoer in relation to an 
apportionable claim, although the claim against it is not an apportionable claim per 
se. In the example of A, B, C and D used above, D is a concurrent wrongdoer in 
relation to the apportionable claim against C, even though the claim in negligence 
against D, on its own, is not an apportionable claim. Thus, this drafting potentially 
catches a much wider range of defendants than only the defendants against whom 
the principal section 52 claims were made. 

On the other hand, there are several considerations in favour of a narrower view (2) 
or (3). First, in the absence of clear language, it is a bold step to suggest that Part 
VIA was intended entirely to override State apportionment legislation whenever a 
section 52 claim is made in respect of the same loss or damage. This supports view 
(2) and, in some cases, view (3). Second, the wording in section 87CB(4) seems 
circular: subsection ( 1 )  states that Part VIA applies to certain kinds of claims. 
Subsection (4) then states that apportionable claims are only those set out in 
subsection (1). It is not clear what other kinds of apportionable claims might have 
been caught by Part VIA but for subsection (4); perhaps this was intended to 
confine the operation of Part VIA to view (2)? Third, section 87CD(2) speaks of 
proceedings involving both claims that are apportionable claims and claims that are 
not apportionable claims and excluding the non-apportionable claims from the 
operation ofpart VIA. This may provide some assistance for view (2) or (3), although 
it should be noted that even on view (I), section X7CD(2) still has work to do. 
Finally, one might note that the language in section 87CD(I) speaks of lirniting 
liability in respect of an apportionable claim. This is arguably internally consistent 
with view (2), as it makes sense to speak of limiting the liability of the person against 
whom the apportionable claim was made directly, whereas it would be odd to speak 
of limiting one party's liability (arising under a non-apportionable claim), in respect 
of a different, apportionable claim against another. The riposte to this argument is 
that a broad reading of 'single apportionable claim', as in view ( I  ), amalgamates the 
claims against different defendants and avoids this logical difficulty. 

Case-law will have to decide which of the above possibilities is right, or whether 
some other construction is correct. 
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2. Applying Part VIA in practice 

The facts in Lawson Hill Estate Pty Ltd v Tovegold Pty LtdS6 show that these 
issues are not merely hypothetical. 

In that case, Mr and Mrs Grace sold a vineyard in Mudgee to Lawson Hill Estate Pty 
Ltd, which was the corporate trustee of a unit trust of 14 beneficiaries. Prior to the 
sale in 1998, the Graces commissioned Mr Dalton to drill for water on the estate. Mr 
Dalton did so and found a water source capable of producing, in his estimate, 400 
gallons ofwater per hour. In his written report Mr Dalton converted the flow rate to 
litres per hour but forgot to change the unit measurement. Hence, he wrote '1 800 
gallons per hour' rather than 1 800 litres per hour. This document then formed part of 
a misrepresentation made by Mr Grace to the buyers. Mr Grace also miscalculated 
the size of the property. He gave this incorrect data to the real estate agents, who 
reproduced it in a brochure they published to advertise the property. The purchaser 
read this material. Mr Grace also communicated the incorrect figure directly to the 
purchaser. 

Lawson Hill Estate Pty Ltd and its 14 investor beneficiaries (whom I will refer to 
collectively as 'Lawson Hill Estate') claimed damages for, among other things, the 
difference between the actual value of the property and the amount paid for it, and 
trading losses incurred by the c o n s o r t i ~ m . ~ ~  Some of the defendants cross-claimed 
against others. The claims were, in summary: 

(1) Claim by Lawson Hill Estate against Mr Grace under sections 42 and 45(1) of 
the Fair Trading Act 1987 (NSW).s8 

(2) Claim by Lawson Hill Estate against the real estate agent under sections 52 and 
53A of the TPA.S9 

(3) Claim by Lawson Hill Estate against Mr Dalton under sections 42 and 45(1) of 
the FTA.60 

(4) Cross-claim by the real estate agent against Mr Grace under section 42 of the 
FTA, seeking a remedy under section 72 of the FTAor section 5(1) of the Law 
Reform (Miscellaneous Provisions) Act 1946 (NSW) or equitable contribution. 

(5) Cross-claim by Mr Grace against Mr Dalton under sections 42 and 45(1) ofthe 
FTA,'j' seeking an indemnity. 

(6) Cross-claim by Mr Dalton against Mr Grace, alleging negligence, tortious 
misrepresentation and/or seeking contribution under the Law Reform 
(Miscellaneous Provisions) Act 1946 (NSW). 

56. Above n 9 
57. Ibid, 511. 
58. Ibid, 490. 
59. Ibid, 493. 
60.  Ibid, 499. 
6 1 .  Ibid, 508. 
62.  Ibid. 
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Wilcox J fhund that Mr Grace, Mr Dalton and the real estate agent had all engaged 
in ~nisleadmg or deceptive c~nduc t .~ '  The case preceded the operation of Part VIA, 
so Wilcox J cut the Gordian knot by applying principles of equitable contribution to 
determine their respective l iabi l i t ie~,~~ relying on the High Court decision in Burke. 

How would this case be decided under Part VIA? All of the claims brought by 
Lawson Hill Estate related to the same damage: its pure economic loss. Only one of 
the causes of action was based on section 52 of the TPA (Lawson Hill Estate against 
the real estate agent). The other claim against the real estate agent was based on 
section 53A and was not of itself an 'apportionable claim'. The other claims were 
further removed: several claims under the Fair Trading Act 1987 (NSW), and cross- 
claims among the defendants under that Act, in tort or for contribution under the 
tortfeasor statute. 

On a broadview (1) of Part VIA, the non-section 52 claims by Lawson Hill Estate are 
claims 'in respect of the same loss or damage.. . based on.. .cause[s] of action.. .of a 
different kind'. As Part VIA is activated by one section 52 claim, the apportionment 
provisions would apply to all of the defendants individually to apportion their 
liability on Lawson Hill Estate's claims, including those claims not under section 52. 
Whether the provisions of Part VIA would also settle the cross-claims among the 
defendants is discussed below.h5 

On the other hand, consider a narrower view (2) of Part VIA. Part VIA could permit 
an apportionment of liability on the section 52 claim against the real estate agent, 
taking into account the activities of Mr Dalton and Mr Grace. This leaves the liability 
of the real estate agent on the section 53A claim and the liability of Mr Dalton and 
Mr Grace under sections 42 and 45(1) of the FTA. Any apportionment of these 
claims would need to be decided according to any other relevant legal rules."" 

While the facts in Lawson Hill Estate were amenable to equitable contribution, it is 
important to note that Part VIA ofthe TPA applies a statutory test focusing on the 
definition of 'apportionable claim' and the kind of damage or loss, rather than the 
flexible approach of equitable contribution. A broad application (view ( I ) )  of Part 
VIA on these facts resembles the outcome based on equitable contribution, but 

63 .  W~lcox J's decis~on was subsequently appcalcd to the Full Federal Court. After thls art~clc 
was written, the Full Federal Court handed down its decision in L)alton v Lcrw.son Hill E.sta/e 
Pty Lld 120051 I:CAFC I69 (22 Aug 2005). Reviewing the facts, the Court (Lindgrcn, Finn 
& Enimctt JJ) exonerated Mr Dalton and the real estate agent, and held Mr and Mrs Grace 
solely Ilablc. T h ~ s  difltrent outcome on the facts docs not affcct the valid~ty of the legal 
allalys~s here. 

64. Ibid, 11691-[197]. 
65.  See discussion below pp 189-101 regarding the situation where one concurrent wrongdoer 

sccks to sue another concurrent wrongdoer on a d~fferent legal bas~s.  
66.  S 87CD(2)(b). For a d~scussion of how the NSW apportionment Icgislation would apply to 

these claims, scc below pp 180- 18 1 .  
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might produce results very different from the previous law where there are claims 
based in contract, breach of trust or rights arising under statutes other than the TPA 
or the Fair Trading Acts. 

Interaction of federal and State or Territory laws 

The CLERP 9 reforms were designed as part of a coordinated Commonwealth and 
State approach to apportioned liability'j7 and most States and Territories have 
introduced corresponding legislation. While a detailed consideration and comparison 
of these laws is beyond the scope of this article,68 two issues will be discussed: 
first, do those laws cover the State or Territory laws equivalent to section 52 of the 
TPA?69 Second, how will those laws interact with claims under the TPA? 

1. Coverage of State or Territory equivalents of section 52 

At the time of writing, the Australian Capital Territ~ry,~' New South  wale^,^' 
Q ~ e e n s l a n d , ~ ~  South A~stralia,~' T a ~ m a n i a , ~ ~  V i ~ t o r i a ~ ~  and Western Australia7'j 
had enacted apportionment schemes. The schemes are broadly similar to the federal 
laws, although the exact drafting and coverage varies. All schemes provide for the 
apportionment of claims made under the relevant State or Territory Fair Trading Act 
equivalent of section 52.77 All schemes provide for the apportionment of claims in 
negligence, although the precise drafting varies: some Acts refer to claims based on 
breach of duty of care,78 while others refer to claims based on failure to take 
reasonable care.79 In contrast to the TPA, even on a narrow interpretation of these 
provisions (a view corresponding to view (2)), a claim based on lack of care and a 
claim under the Fair Trading Act could be considered and apportioned together 
under the one State or Territory apportionment law. 

See Explanatory Memorandum to the CLERP 9 Bill, para 5.351. 
For further information, see McDonald above n 5; Lindsay above n 6. 
Fair Trading Act 1992 (ACT) s 46; Fair Trading Act 1987 (NSW) s 42; Consumer Affairs 
and Fair Trading Act (NT) s 42; Fair Trading Act 1989 (Qld) s 38; Fair Trading Act 1987 
(SA) s 56; Fair Trading Act 1990 (Tas) s 14; Fair Trading Act 1999 (Vic) s 9; Fair Tradlng 
Act 1987 (WA) s 10. 
Civil Law (Wrongs) Act 2002 (ACT) ch 7A. 
Civil Liabil~ty Act 2002 (NSW) Pt 4. 
Civil L~ab~l i ty  Act 2003 (Qld) Pt 2. 
Law Reform (Contributory Negligence And Apportionment Of L~ability) Act 2001 (SA) 
ss 4(l)(c) and 6. 
Civil Liability Act 2002 (Tas) Pt 9A. 
Wrongs Act 1958 (Vic) Pt IVAA. 
Civil Liab~lity Act 2002 (WA) Pt IF. 
Civil Law (Wrongs) Act 2003 (ACT) s 107B(2)(b); C i v ~ l  Liab~li ty Act 2002 (NSW) 
s 34(l)(b); C l v ~ l  L~ability Act 2003 (Qld) s 28(1)(b); Civil Liability Act 2002 (Tas) 
s 43A(l)(a); Wrongs Act 1958 (Vic) s 24AF(l)(b); the definition of 'apportionable claim' 
in Civil Liability Act 2002 (WA) s 5AI(l)(b). 
See eg Civil Liability Act 2003 (Qld) s 28(1). 
See eg C~vil  Liability Act 2002 (NSW) s 34(1); Civil Liability Act 2002 (WA) s 5AT(1). 
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In some States and Territories, certain claims are expressly excluded from the operation 
ofthe apportionment scheme. One ofthe most important exceptions is for 'consumer' 
claims in the ACT and Q u e e n ~ l a n d . ~ ~  The Queensland legislation goes further, 
taking the unique approach of stipulating that a concurrent wrongdoer who has 
contravened section 38 of the Fair Trading Act 1989 (Qld) still remains severally 
liable in respect of the damages awarded against any other concurrent wrongdoer 
to the apportionable claim.81 

2. Interaction of TPA and State or Territory laws applied to 
Lawson Hill Estate 

It is not unusual for a set of facts to disclose a claim against a corporation under 
section 52 of the TPA, and claims against individuals under the corresponding State 
or Territory laws. Lawson Hill Estate is an example of such a case. So how would 
State or Territory apportionment legislation interact with the TPA on the facts of 
Lawson Hill Estate? 

If a broad reading of 'single apportionable claim' in Part VIA of the TPAwere taken 
(view (1) above), the court would consider whether Mr Grace and Mr Dalton has 
breached sections 42 and 45(1) of the Fair Trading Act 1987 (NSW) and had 
contributed to the loss claimed. Assuming this were the case, Part VIA of the TPA 
would be applied to apportion liability in respect of the 'single apportionable claim' 
of Lawson Hill Estate among Mr Dalton, Mr Grace and the real estate agent (sued 
under sections 52 and 53A). The New South Wales apportionment legislation would 
have no work to do. 

If a narrow approach were taken (view (2)),82 the consequences are less clear. The 
real estate agent's liability on the section 52 claim could be apportioned using Part 
VIA of the TPA.83 This still leaves the claim against the agent under section 53A of 
the TPA, and the claims against Mr Grace and Mr Dalton under sections 42 and 
45(1) of the Fair Trading Act 1987 (NSW). 

Part 4 of the Civil Liability Act 2002 (NSW) could apportion liability in respect of the 
claims under section 42 of the FTA, but probably not those under section 45(1) of 
the FTAg4 nor that under section 53A of the TPA. There is a contrary argument, 

80 .  Civil Law (Wrongs) Act 2002 (ACT) ss 107B(3), 107C; Civil Liability Act 2003 (Qld) 
ss 28(3)-(4), 29. The definition of 'consumer' in the Civil Liability Act 2003 (Qld) refers 
to an individual whose claim is based on rights relating to goods or services, or both, 
acquired for personal, domestic or household use or consumption, or professional advice 
acquired for the individual's personal, non-business use. 

8 1 .  Civil L~ability Act 2003 (Qld) s 32F. 
82 .  See the discussion above pp 172-174. 
83 .  Ibid. 
84 .  Assuming, ex hypothesi, that if a narrow interpretation were given to Part VIA of the 

TPA, the same interpretation would be given to similar language under Pt 4 of the Civil 
Liabil~ty Act 2002 (NSW). See the definition of relevant claims in s 34 of the Act. 
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although probably weak. It runs thus: first, the actions based on section 45(1) of the 
FTA and section 53A of the TPA could have been pleaded in negligence. Second, 
the NSW apportionment legislation applies to negligence claims.85 Third, as these 
actions could have been pleaded in a way that would allow apportionment, the law 
should consider the substance and not the form of the claim, and thus permit 
apportionment. The first step in the argument will depend on the facts of the case. 
The last step is a question of law and uses reasoning similar to that used for 
contribution under the tortfeasor statutes discussed above. It is this last step that 
is open to debate.R6 

Interestingly, if view (3) were taken, the additional claims under section 53A of the 
TPA and section 45(1) of the FTA could be joined with the claims under section 52 
of the TPA and section 42 of the FTA respectively, so that the federal and State 
legislation together neatly cover the plaintiffs' claims.87 

3. Interaction of TPA and State or Territory equivalents of 
section 52 generally 

Given the facts of Lawson Hill Estate, it is possible to work backwards to select an 
interpretation (view (1) or (3)) that neatly covers all issues. Yet this obviously inverts 
the proper process of legal reasoning, which begins with the law and applies it to 
the facts. 

Depending on what becomes the accepted construction of Part VIA, it may be that 
a corporation is entitled to apportionment under section 52, but that other concurrent 
wrongdoers who are liable under State laws for the same kind of loss are treated 
more harshly. On view (2) or often on view (3) of Part VIA, for example, individuals 
in the ACT and Queensland would be subject to the relevant StateiTerritory scheme 
and hence not entitled to apportionment for 'consumer' claims. Furthermore, if the 
Queensland wrongdoer had breached section 38 of the Fair Trading Act 1989 (Qld), 
the 'Clayton's' apportionment rule would apply.88 To illustrate this point, assume 
that B Ltd, C and D have contributed to the loss of the plaintiff. B Ltd is found liable 
under section 52 and has its liability for the loss apportioned at 40 per cent under 
Part VIA. C and D are sued under section 38 of the Fair Trading Act 1989 (Qld). A 

85. The term 'negl~gence' is used here as shorthand for a ' c l a~m arising from . . .  a failure to 
take reasonable care'; exact phrase used in Civil Liability Act 2002 (NSW) s 34(l)(a). 

86.  The key question here seems to be: does the phrase 'ansing from a failure ...' in s 34(l)(a) 
of the NSW Act require that such a failure to take reasonable care be a necessary element 
in the cause of action (which it is not under the FTA), or does it merely descr~be a factual, 
causal, connectlor1 which is sufficient, but not necessary, to found the aclion? 

87.  Assuming, ex hypothesi that the interpretation of 'single apportionable claim' in s 87CB 
of the TPA nould also be applied to the corresponding provision in the Chi1 Liability Act 
2002 (NSW). 

88.  Civil Liab~lity Act 2003 (Qld) s 32F. 
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court fixes their respective contributions under the Civil Liability Act 2003 (Qld) 
notionally at 30 per cent each. In the result, B Ltd is liable for 40 per cent, while C and 
D remain severally liable for the amount of 60 per cents9 

Section 52 and other bases of liability under Part V of the TPA 

An obvious limitation of the new provisions is that they are expressed to apply only 
to claims for economic loss or property damage caused by conduct done in 
contravention of section 52; they do not refer to breaches of other provisions of the 
TPA, particularly those in Part V. This leaves uncovered misleading conduct 
concerning the sale or promotion of land,90 or the characteristics or the nature or 
suitability of goods and services.91 The omission is perhaps explained by the 
motivation for the amendments, which was a concern for the liability of auditors and 
other professional service pr0vide1-s.~~ 

If a construction of Part VIA in line with view (1) or (3) were adopted, this gap could 
be filled at least where section 52 was also pleaded. On either of these views, the 
other causes of action would be caught by Part VIA and apportioned together with 
the section 52 claim. This analysis is clearly unsatisfactory as a general solution. 
Even if view (1) or (3) is correct, the plaintiff may sidestep the 'merger' effect by 
pleading another relevant Part V provision instead of section 52. Alternatively, if 
view (2) is the correct interpretation, then the plaintiff can plead under all relevant 
provisions of Part V and apportionment would apply only to the claim under section 
52. 

As a simple illustration, in Lawson Hill Estate, the claim against the real estate 
agent for misrepresenting the size of the land was pleaded under section 52 and also 
section 53A(presumably section 53A(l)(b)) ofthe TPA). Section 53A(l)(b) prohibits, 
in connection with certain dealings in land, 'false or misleading representation[s] 
concerning the nature of the interest in land.. .the characteristics of the land, the use 
to which the land is capable of being put.. .or the existence or availability of facilities 
associated with the land'. Wilcox J found for Lawson Hill Estate without stating 
under which particular provision it succeeded;93 on the facts it seems both. If this 
aspect of the case had been litigated under the new regime, Lawson Hill Estate 
might have chosen initially to sue only the real estate agents (as they carried 
insurance) and only under section 53A. This would have avoided the operation of 
Part VIA and left the real estate agents to chase the other parties for contributions. 
Lawson Hill Estate would still have had the chance of suing the Graces or Mr Dalton 
in later proceedings. 

89.  Ibid. 
90.  TPA s 53A. 
91. TPA ss 53, 55, 55A. 
92. See Explanatory Memorandum to the CLERP 9 Bill, para 4.100. 
93. Lawson Hill Estate v Tovegold above n 9, 498. 
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Contributory negligence of the plaintiff under section 82(1B) and 
Part VIA 

1. Meaning of 'contributory negligence' (sections 82(1B) and 
87CD) 

The amendments to the TPA introduce the notion of contributory negligence into 
section 82(1B) and Part VIA. 

The language used in section 82(1B) is similar to that used in the contributory 
negligence legislation of the States," referring to a plaintiff's 'failure to take 
reasonable care' and a reduction of liability to the extent that is 'just'." In a case on 
a different section of the TPA that uses language similar to section 82(1B)(b), the 
Full Federal Court observed that the principles in that section were 'not materially 
different' to the principles of contributory negligence as a defence to n e g l i g e n ~ e . ~ ~  
If anything, the language in section 82(1 B) is closer to the contributory negligence 
statutes than the provision in question in that case. It seems that section 82(1B) will 
follow closely if not exactly the principles of contributory negligence already 
established at general law. 

An express reference to contributory negligence appears in section 87CD(3). That 
provision requires the court, in the process of apportioning liability between 
defendants, to exclude the proportion of loss in relation to which a plaintiff is 
contributorily negligent 'under any relevant law'. The law must be 'relevant' 
presuinably in the sense that it is applicable to the cause of action or claim. The 
reference would cover State or Colnmonwealth laws that establish presu~nptions of 
contributory negligence in certain circumstances, for example, relying on the skill 
and care of a person known to be int~xicated,~' or the plaintiff being intoxicated9* or 
failing to cotnply with certain road  regulation^.^^ 'Relevant lams' aside, if the plaintiff 
has simply failed to take reasonable care, this factor will presumably be taken into 
account under section 87CD(1) in respect of each defendant as the court arrives at 
an amount that is just having regard to the defendant's responsibility for the loss. 

94 See eg Law Retorni (M~scellaneous Pro\isions) Act 1965 (NSW) ss 8 and 9(1), as affected 
by Ci\11 Liability Act 2002 (NSW) Dl\ 8, C i ~ i l  L ~ a b ~ l ~ t y  Act 2003 (Qld) ss 23-24, Ciril 
La- (Wrongs) Act 2002 (ACT) ss 101-102, U'rongs Act 1958 (Vic) ss 25-26 

95 Many ot  the tortfeasors contribut~on statutes use the \\ords 'just and equitable', but 
nothing should turn on the oliiission of the nord 'equitable' 

96 Glendale Chentzcal P ~ o d i c t s  Po  Ltd I 4CCC (1998) 90 FCR 40, 49 regaidlng s 75AN of 
the TPA 

97  Eg, under C I ~ I ~  Liability Act 2003 (Qld) s 48, CITII L~ab~l i ty  Act 1936 (SA) s 47 
98 Eg, under Ciril Llab~lity Act 2002 (NSU) s 50(3), Personal Injuries (L iab~l~ ty  and Damages) 

Act 2003 (NT) s 14, C1\i1 Liability Act 1936 (SA) s 46 
99  Eg, under Ci\iI Lan (Wrongs) Act 2002 (ACT) s 97, Motor Acc~dents Act 1988 ( h S W )  

s 74, Cn11 Liability Act 1936 (SA) s 49 
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2. Circumstances where a defendant cannot raise contributory 
negligence to reduce its liability (sections 82(1B)(c) and 87CC) 

A defendant who has intentionally or f raud~len t ly '~~  caused the plaintiff's loss 
cannot take advantage of the provisions on contributory negligence and 
apportionment.'"' This exception roughly parallels that in the general law regarding 
haudulent misrepresentation. In Redgrave v Hurd, Jesse1 M R  said: 

Nothing can be plainer, 1 take it, on the authorities in equity than that the effect of 
false representation is not got rid of on the ground that the person to whom it was 
made has been guilty of negligence. lo2 

It was put even more widely by Lord Hoffman recently: 

If a fraudulent representation is relied upon, in the sense that the claimant would 
not have parted with his money if he had known it was false, it does not matter 
that he also held some other negligent or irrational belief about another matter and, 
but for that belief, would not have parted with his money either.'"' 

His Lordship concluded that 'in the case of fraudulent misrepresentation . . . there is 
no common law defence of contributory negligence'. '04 

While these rules are favourable to the plaintiff, one must bear in mind that neither 
the common law nor the new statutory regime gives the plaintiff a 'blank cheque'. In 
an action for deceit the plaintiff must still prove causation and mitigationLo5 of the 
loss allegedly flowing from the fraud, although the rules on remoteness of damages 
perhaps do not apply.In6 The common law does not give the plaintiff 'free rein' to 
aggravate damages through its own stupidity. As Gibbs CJ noted in Gould v 
Vaggelas, a plaintiff's 'folly, error or misfortune' may constitute a supervening act 
and break the chain of c a ~ s a t i o n . ' ~ ~  

On the meanlng of fraud, see below pp 185-188. 
S 82(IB)(c) (single wrongdoer) and ss 87CC(1)-(2) (excluded concurrent wrongdoers). 
(1881) 20 Ch D 1 ,  13-14. 
Standard Chartered Bank v Paklstan Nat~onal Shzpping Corp (No 2) [2003] 1 All ER 173, 
178. 
Ibld, 179 
Sm~th  New Court Securztzec Ltd v Scrzmgeour Vzckers (A~re t  Management) Ltd [I 9961 4 
All ER 769, Lord Steyn 795 'The pla~ntlff 1s not ent~tled to damages In respect of loss 
whlch he could reasonably have avo~ded T h ~ s  hmltlng principle has no speclal features In 
the context of dece~t '  
Contrast the vlew of G~bhs CJ In Golrld v Vaggelus (1984) 157 C L R  215, 221 wlth that of 
W~lson J 242, and South Auatralza v Johnson (1982) 42 ALR 161, 169-1 70 where the 
H ~ g h  Court c ~ t e d  w ~ t h  approval the comments of Lord Denn~ng MR in Doyle v Olby 
(Ironmongers) Ltd [1969] 2 QB 158 that damages Included all losses d~rectly flow~ng from 
the fraud, regardless of whether they were reasonably foreseeable. 
Gould v Vaggelas ib~d ,  222. 
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Judicial views on causation, mitigation and remoteness under section 82 of the TPA 
have varied from case to case. It is beyond the scope of this article to examine this 
point in detail, lox but it can be noted shortly that in cases under Part V courts 
sometimes draw an analogy with the tort of deceit, log although they also insist that 
they are not bound by any particular analogy."' Where the defendant's fraud 
prevents them from relying on the new contributory negligence provisions of the 
TPA, the similarities with deceit are obvious. 

Regarding causation under section 82 in particular, there is authority supporting the 
view that a principle similar to that mentioned by Gibbs CJ in Gouldwould apply. In 
Henville v Walker, Gleeson CJ commented: 

Negligence on the part of the victim of a contravention is not a bar to an action 
under section 82 unless the conduct of the victim is such as to destroy the causal 
connection between contravention and loss or damage. ' I 1  

In the same case, McHugh J and Hayne J each noted that the conduct of a plaintiff 
may break the causal connection. McHugh J gave an example of a kind of negligence 
of the plaintiff.'12 Hayne J referred to a plaintiff's 'extraneous c~nduct ' . "~ So, even 
though a fraudulent defendant still cannot raise a defence of contributory negligence 
under the new regime, this does not mean that he or she must be held responsible 
for every act of the plaintiff however errant or foolhardy. 

Fraudulent conduct under section 82(1B) and Part VIA and 
accessorial liability 

1. Meaning of 'fraudulently' (sections 82(1B) and 87CC) 

It is a reflection of the policy behind and standards imposed by the TPA that the 
term 'fraud' and its cognate adjectival and adverbial forms are not used elsewhere in 
the Act. The most influential interpretation in this context will probably be derived 
from the law that developed around fraudulent misrepresentation. In the seminal 
case of D e r y  v Peek, Lord Herschel1 said: 

108. Compare eg Gates v City Mutual Life Assurance Society Ltd above n 18; Henjo Investments 
Pty Ltd v Collins Marrrckville Pty Ltd (1989) 89 ALR 539, Lee J 556; and, more recently, 
comments by the various members of the High Court In Henvzlle v Walker above n 22. For 
a general discussion of these top~cs, see Halsbury b Laws ofAustralza (Sydney: Butterworths, 
1991-) para 110-5345. 

109. Gates v City Mutual L2fe Assurance Society above n 18; see also Henjo Investments v 
Collins Marrickville ibid, Lee J 555; Henville v Walker above n 22, Gleeson CJ 470-473, 
especially para 3 1. 

110. Henjo Investments v Collins Marrickv~lle i b ~ d  Lee J 556. 
1 1 1. Henvllle v Walker above n 22, Gleeson CJ 468. 
112. Tbid, 492-493. 
113. Ibid, 510. 
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Fraud is proved when it is shewn that a false representation has been made (I) 
knowingly, or (2) without belief in its truth, or (3) recltlessly, careless whether it 
be true or false. Although I have treated the second and third as distinct cases, I 
think the third is but an instance of the second, for one who makes a statement 
under such circuinstances can have no real belief in  the truth ofwhat he states. To 
prevent a false statement being fraudulent, there must, I think always be an 
honest belief in its truth. And this probably covers the whole ground, for one who 
knowingly alleges that which is false, has obviously no such honest belief. "' 

There is a legion of case-law applying and amplifying these principles. Little is to be 
gained from reciting it here. There are two points to note. First, Derry v Peek 
concerned misrepresentation at common law. Common law misrepresentation was 
narrower than the current position under the TPA because, among other things, it 
was largely conflned to present facts rather than opinions or predictions."' On the 
other hand, the TPA now requires a corporation that makes a representation about 
a future matter to have reasonable grounds for it.llo Even in this new context, an 
opinion or prediction that is honestly but not reasonably held would not be 
fraudulent."' 

Second, the interaction of section 82(1 B) or Part VIA and the accessorial liability 
provisions in section 75B may require courts to draw tine distinctions in their 
assessment of the facts of a case. Section 75B renders liable persons who have 
aided and abetted1I8 or been knowingly concerned in"" a contravention of 
section 52. In Yorke v Luca.c,"" the High Court formulated the relevant standard for 
liability under section 75B as: knowledge of the essential matters which go to make 
up the contravention, whether or not the defendant knows that those matters amount 
to a contravention."' 

If a person is rendered liable under section 75B, it will often be that he or she has 
acted fraudulently. The paradigin case arises where an employee or director of a 
company in the course of his or her duties deliberately conveys a false representation 
to another.lL2 This would render the corporation liable under section 52,''' and the 

1 14. Dc.17:1, v Peek above n 2 1, 374. 
1 15. Rut scc Edgltzgion 1' Fllznrui~rice (1885) 29 C'11 [I 459. 
116. TPA s SIA. 
1 17. The leading case o n  predictions and opinions under s 52 prior to thc ~ntroduction of s 51A 

was Global Sportsrnrrrz Pty Ltd v M ~ r r o r  N n ~ ~ , s p a / ~ e r . s  Lld (1984) 55 ALR 25, 31: 
'A statcmcnt which involvcs the statc of mind of  the maker ordinar~ly conveys the 
rncaning (cxprcssly or by implication) that the maker of the statement had a particular 
statc of mind whcn the statcmcnt was made and, commo~lly at least, that there was basis 
Ibr that statc of mind.'. 

I IX. TPA s 75B(l)(a). 
1 1  9 .  TPA s 75B(l)(c). 
120.  (19x5) 158 CLR 661. 
12 1. Ihid, 667-668 regarding s 75R(l)(a); (bid, 670 regarding s 75B(l)(c). 
122. Eg Mr Saade In the classic case Hetzjo Inve,stnietz/.s Ptj) Ltd v C'oll~c~-.s Mar.rickvllle Ply Lid 

(No I )  (1988) 79 ALR 83. 
123. TPA s X4(2). 
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individual liable under section 75B. It would also amount to fraud assuming that the 
procedural and evidentiary requirements were ~atisfied."~ 

There may, however, be factual circumstances that enliven accessorial liability under 
section 75B but do not amount to fraud. One situation might be where an employee 
or director acting for a corporation made a prediction, honestly believing it would 
come true but without reasonable grounds for ~ t .  He or she would probably be liable 
under sectlon 75B, but would not have acted fraudulently because he or she had a 
genuine, albeit misguided or unsubstantiated, belief in the truth of the matter. Another 
example might be where an employee's or director's silence, in all the circumstances, 
conveys a misrepresentation but that conduct has not been so egregious as to 
constitute fraud or fraudulent concealment. 

2. Apportionment under Part VIA where there is accessorial 
liability (sections 75B, 84, 87CB, 87CC, 87CD and 87CI) 

If the acts of an employee or director have caused a corporation to breach section 52 
and rendered him or her personally liable under section 75B, how is liability for the 
loss to be apportioned between them under the new regime? From the above 
discussion, it is clear that a key question is whether the employee/director was 
acting fraudulently and whether this state of mind I S  attributed to the corporation. 

As a starting point, section 84 ofthe TPAprovides a broad scheme for attributing to 
a corporation the conduct of certain individuals acting on its behalf. Under section 
84(2), where a director, agent or servant of a corporation acts on behalf of the 
corporation within the scope ofhis or her actual or apparent authority, the corporation 
for whom he or she acts is deemed to have engaged in that same conduct. Under 
section 84(1) of the TPA, where the state of mind of a corporation must be 
established,'" it is sufficient to show the state of mind of the relevant director, 
servant or agent provided he or she was acting within the scope of his or her actilal 
or apparent authority. This 'state of mind' includes knowledge, intention, opinion, 
belief or purpose."" Furthermore, section 84 does not exclude the operation of other 
principles of law that impose primary or secondary liability on the corporation for 
breach of section 52.Iz7 

124. Fraud is notoriously d~l'ficult to establish. Plaintiffs in s 52 cascs havc, until now, usually 
pleaded t h c ~ r  case undcr s 75B rather than fraud as s 7 5 8  rcndcrs the individual liable 
anyway. Whcrc the pleading or evidence is not suffiicicnt to support fraud, conrts havc 
sometimes Ibund breach o f s  75B instead: see Pohlr A~encre ,~  Pty Ltd 1) Vtnrd<,.r Tzchemakerr 
Piv Ltd (2000) Aust Contract R 90-1 12. 

125. For the purposes of various provisions of the TPA, ~ncludlng s 52. 
126. S 84(5). 
127. TPC' v Queenslmd Aggreg(ztc Piy Lid (1982) 44 ALK 391, Morl~ng J 404. See also S Fisher 

Agency Low (Sydney: Butterworths, 2000) 197-198. For example, l i ab~ l i ty  may be 
established directly undcr the principles in Tesro Supermrrrkei.~ Ltd 1% Nnttrass [I9721 AC 
153; liability may be established ~ndircctly by common law pr~nciples of agency. 
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In the next two examples, I shall assume for the purposes of analysis that sections 
84(1) and (2) apply to the conduct so as to avoid issues of primary or secondary 
liability arising under other principles of law. 

If the employeeldirector has knowledge of the essential matters of the contravention 
and acts fraudulently, the employeeldirector is liable under section 75B, but not 
entitled to the benefit of the apportionment provisions. The state of mind of the 
employeeldirector is attributed to the c ~ r p o r a t i o n ' ~ ~  and the corporation is also 
denied the benefit of apportionment  provision^.'^^ The corporation and the individual 
are liable severally. This is the same as under the TPAprior to the amendments. 

If the employeeldirector has knowledge of the essential matters of the contravention, 
but his or her conduct falls short of being fraudulent, the corporation and employee1 
director are liable under sections 52 and 75B respectively. Assuming there is no 
additional fraudulent state of mind on the part of the corporation, the next question 
is whether the employeeldirector and corporation can claim the benefit of the 
apportionment provisions. 

This point turns on the definition of concurrent wrongdoers in section 87CB(3) as 
two or more persons 'whose . . . act or omission caused, independently . . . or jointly, 
the damage or loss'. Under section 84(2), any conduct engaged in by the employee1 
director is deemed to have been engaged in by the corporation for the purposes of 
the TPA, which obviously covers Part VIA. A reference to 'engaging in conduct' 
includes doing or refusing to do an act, and advertently refraining from doing any 
act.'jO Thus, on a strict view, acts or advertent omissions of the employeeldirector 
are also jointly the acts or advertent omissions of the corporation and the two are 
concurrent wrongdoers under section 87CB(3) as regards those acts or advertent 
omissions.'jl If this analysis is correct, it will be interesting to see how the courts 
apportion liability between the wrongdoers, especially when one or more of the 
wrongdoers has limited assets.'j2 This will be the case in two extreme (though not 
uncommon) situations: first, where the corporation is financially viable but the 
individual has few or no assets; second, where the corporation is a '$2 company' 
(say, an incorporated sole trader) and the individual employeeldirector possesses 

128.  TPA s 84(2). 
129.  TPA ss 87CC(l)(b) and (2). 
130.  TPA s 4(2). 
13 1.  Query what happens when the employeeldirector makes an inadvertent omission; common 

law principles may supplement the Act at this point. As cases under s 75B require knowledge 
of the essential matters of the contravention, it will be unlikely that inadvertent omissions 
will be an issue. 

132.  On the relevance of insolvency, see below pp 192-193. On another point, assume that a 
court apportions liability 60% to the corporation and 40% to the employeeidirector. If 
the corporation were also vicariously liable for the acts of the employeeidirector under 
some other principle of law, would s 87CI(a) mean that the corporation was also liable for 
the employee/director's share of the loss? See also below n 146. 
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the only real assets. It was in these circumstances that the old system of several 
liability offered the best prospects of recovery for the plaintiff. 

One commentator has suggested that this difficulty can be avoided by reading 
down the definition of 'concurrent wrongdoer' in section 87CB so as to exclude 
situations where a director or senior manager commits an act singly but the company 
is primarily liable by operation ofthe principles in Tesco.'j3 This argument is difficult 
to support because it does not give effect to section 84. First, section 84 already 
covers much of the ground that is covered by the principles of primary liability in 
Tesco. Second, section 84 contains clear deeming provisions and a clear statement 
that the section operates 'for the purposes of this Act'. Third, it would mean that 
misleading conduct perpetrated by the directing mind and will of a corporation 
wo~ild fall outside the apportionment process, but that the misleading conduct of a 
less important employee, caught by section 84, would be subject to apportionment. 
Why should there be such a distinction? 

If the acts of the employeeldirector fall outside section 84, they inay be of such an 
extraordinary nature that the corporation 1s not liable under any legal principles, 
although the individual may be liable personally under the relevant Fair Trading 
Act.'j4 In other cases, the corporation may be rendered primarily or secondarily 
liable by operation of some other principle of law. How apportionment will work in 
these situations is a difficult question. There is some force in the view that, at least 
where only secondary liability arises, the actor and the corporation responsible will 
not generally be concurrent wrongdoers. This is because secondary liability implicitly 
distinguishes the act itself from responsibility for that act. The definition of concurrent 
wrongdoer in section 87CB refers only to 'acts' and section 87CI(a) recognises that 
a person may be vicariously liable for a proportion of a claim for which another 
person is liable. 

The process of contribution among wrongdoers under Part VIA 

Part VIA purports to provide a complete mechanism for dealing with claims that fall 
within its ambit.I3' There are provisions encouraging defendants to disclose other 
possible concurrent wrongdoers (by threat of a costs order being made against 
them)'36 and for adding those other potential wrongdoers to the proceedings."' 
The court has significant discretion to allocate the burden of the loss among the 
wrongdoers. The court may award against a defendant 'an amount reflecting that 

133. McDonald above n 5, 47-48, appearing to refer to direct liability under the 'directing tvill 
and mlnd' princ~ple in Tesco Szrpenllurkets Lrd v .Vuttrass above n 127. 

134. Worzg v Citibunk Ltd [2004] N S W C A  396. 
135.  H o u e ~ e r ,  the meaning of 'single apportionable c l a ~ m '  is not clear: see discuss~on a b o ~ e  

p p  172.1 74. 
136. TPA s 87CE. 
137.  TPA s 87CH. 
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proportion of the damage or loss claimed that the court considers just having regard 
to the extent of the defendant's responsibility for the damage or loss'.138 In doing 
so, the court may consider the comparative responsibility of non-party concurrent 

How closely these apportionment provisions will follow the developed rules of 
equitable contribution or contribution between tortfeasors under statutory schemes 
remains to be seen. Several points can be made at this stage. 

First, the reference in section 87CD to a contribution that is 'just' having regard to 
a defendant's responsibility appears similar to notions of 'general principles of 

or 'natural justice'141 as used in equitable contribution.I4' It is also quite 
similar to the drafting of the tortfeasors' contribution statutes, which generally 
provide that the contribution 'shall be such as may be found by the court to be just 
and equitable having regard to the extent of that person's responsibility for the 
damage' .I4 '  

Second, as several commentators have noted, there may be difficulties where other 
alleged wrongdoers are not party to proceedings. Facts and issues that are decided 
in one proceeding are not binding in a later proceeding against a different party.14j 
Different courts may make different findings of fact or reach different conclusions 
on the quantum of the plaintiff's loss or the respective responsibilities of alleged 
wrongdoers. Plaintiffs may also find that defendants in earlier proceedings shifted 
blame to non-parties who, when sued in later proceedings, can provide evidence 
that partly or entirely exculpates them. 

TPA s 87CD(1). 
TPA s 87CD(3)(b). The approaches of some States differ on this polnt. In Victorla, the 
court generally must not have regard to the responsibility of non-parties: Wrongs Act 
1958 (Vic) s 24AI(3); in Western Australia, the court generally 'is' to have regard to the 
responsibility of non-party mrongdoers: Civil Liability Act 2002 (WA) s 5AK(3)(b). 
Burke v LFOT above n 35, McHugh J para 39, citing Dering v Earl of TVinclzelsea above 
n 37, 321. 
Ibid, Gaudron ACJ & Hayne J para 22, citing K~t to  J in Albion Ins~trunce Co v Governtnent 
Insurance Office Lh!SIv (1969) 121 CLR 342, 351. 
But see below pp 192-193 regarding ~nsolvency. 
Eg Law Reform (Miscellaneous Provisions) Act 1946 (NSW) s 5(l)(c); Wrongs Act 1958 
(Vic) Pt IV. 
Estoppel by judgment binds only the parties to the proceedings except to the extent that 
a judgment operates in rem: P E Bakers Pty Lrd v Yehuda (1988) 15 NSWLR 437, Hope 
JA 442. In the context of claims under s 82 for contraventions of s 52 by multiple 
\vrongdoers, it is difficult to conceive of circumstances where a judgment would operate in 
rem. There are similar problems with issue estoppel or Anshun estoppel. In NSW and 
federally, under the uniform Evidence Acts, evidence of a previous f ind~ng of fact 1s not 
adm~ssible in later proceedings to prove that fact: Evidence Act 1995 (Cth) s 91. For a 
good discussion of this issue, see Watson above n 7, 146-148. 
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Third, unlike the tortfeasor contribution statutes generally,'" section 87CF of the 
TPA provides: 

A defendant against whom judgment is given under this Part as a concurrent 
wrongdoer in relation to an apportionable claim: 

(a) cannot be required to contribute to any damages or contrlbution recovered 
from another concurrent wrongdoer in respect of the apportionable clann 
(whether or not the damages or contribution are recovered in the same 
proceedings in uhich judgment I S  glven agalnst the defendant), and 

(b) cannot be required to indemnify any such wrongdoer. 

The scope of this constraint is practically important, because concurrent wrongdoers 
may make cross-claims against each other. Also, where there are potential cross- 
claims among concurrent wrongdoers, how are these to be taken into account (if at 
all) when apportioning liability on the plaintiff's claims? 

The first issue turns on the interpretation of the phrases 'required to contribute to 
any damages or contribution' and 'required to indemnify'. A narrow construction 
would confine the reference to equitable contribution or contribution or indemnity 
under another statute.ld6 A broader construction could cover damages or 
contribution under a claim arising by other means, for example, through a contractual 
indemnity or a breach of contract or breach of trust. There is significant appeal in a 
narrow construction for three reasons. First, the language does not speak of barring 
all claims for damages, only claims for contribution or indemnity. Second, it fits with 
the purpose of Part VIA that this Part, and not some other system of contribution, 
ultimately apportions responsibility to the plaintiff for those claims that fall within 
its scope.1J7 Third, it would be a bold step to assert that the legislation intended to 
override other types of claims, for example, indemnities under existing agreements, 
without clear words to that e f f e ~ t . ' " ~  

Whatever the ambit of section 87CF, how will clalms between concurrent wrongdoers 
be dealt with? The facts of Law~son Hill Estate, for example, essentially involved a 
chain of reliance and misrepresentation from Mr Dalton to Mr Grace, and from Mr 

145. Compare the text of s 5 of the Law Reform (Miscellaneous Provisions) Act 1946 (NSW), 
aho le  pp 167-170. 

146.  Such as the tortfeasor contrlbution statutes. If breach of s 52 is cons~dered a 'tort' (see 
above n 32). query whether s 87CF \+as intended to affect prov~sions such as s 3(1) of the 
Employees Liability Act 1991 (NSW), \vh~ch provides: 'If an employee commits a tort 
for which his or her employer is also liable ... (b) the employer is liable to indemnify the 
employee in respect of liability incurred by the employee for the tort (unless the employee 
is otherwise entitled to an indemnity in respect of that liability)'. 

147. See s 87CC(3). 
148. McDonald above n 5, 44; Watson above n 7, 143-144. Different drafting in some State 

legislation more clearly preserves the operation of contractual indemnities: see eg Cil i l  
Liability Act 2002 (NSW) s 3A; Ci\il  Liability Act 2002 (WA) s 5AL(2). 
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Grace to the real estate agent. Each link in the chain sued the preceding link, claiming 
damages or indemnity. In that case, all potential wrongdoers were party to the 
proceedings and the difficulties were resolved by applying the flexible principles of 
equitable contribution. 

To explore the situation under Part VIA, consider a simple set of similar facts: C 
provides incorrect information to B who adopts it and presents it to A. A suffers 
loss. A sues C successfully for part of that loss. A subsequently sues B for the 
remainder. B obviously wants to shift responsibility to C. Does B (1)  sue C for 
breach of section 52 andlor negligent misstatement, seeking compensation in respect 
of the amount B has to pay A?I4" or (2) argue that its liability as a concurrent 
wrongdoer in respect ofA's loss is to be reduced considering C's responsibility for 
the loss? or (3) do both? 

On these facts, the second approach is the simplest and probably best promotes the 
purpose of Part VIA. The court apportions B's liability for A's loss by an appropriate 
amount and disregards the legal claim between B and C. The alternative approaches 
result in an initial apportionment of C's liability, followed by proceedings by B that 
may ultimately change the overall allocation of responsibility. However, query 
whether the language of Part VIA and section X7CF in particular requires B to adopt 
the simplest approach.'"' If the court were to justify the simplest approach by a 
broad interpretation of the prohibition on contribution or indemnity in section X7CF, 
it is difficult to see how the court could avoid the conclusion that the prohibition 
also extends to other kinds of claims for contribution or indelilnity, such as claims 
based in contract. 

The above example is somewhat beguiling because C's conduct was both a cause of 
A's loss and a cause of B's contribution to A's loss, and B was suing C under 
section 52 to meet B's liability to A. In other situations, the facts may clearly suggest 
that the cross-claims are purely a matter for the defendants inter se and should be 
treated as logically distinct from the plaintitf's claims. For example, B's claim against 
C may arise under an agreement that is unconnected to their misleading conduct 
towards A, or B's claim against C may be for an amount different from that which B 
must pay A,"' 

4 9  13 faces two pract~cal problctiis with this strategy. F~rst,  s 87C'F (sce above) may prcvcnt 
R from suing C. Second, C may arguc that B has not suffcrcd any real loss due to C's 
mislcading conduct unless and until A rcccivcs judgment against R .  Hence, R may not be 
able to commcnce an action uncier s 82 against C until A's action agamst B is dec~ded. S 87 
does not permit mdemnity orders in advance of judgment: Lu~:son Hill E.strrte above n 9, 
507.  

150. 13's claim against C IS, strictly, not in rcspcct ol' the sarne loss or damage as A's claim 
against B and C', and so they cannot necessar~ly be treated as part ol' a smgle apportionable 
claim under s X7CB. 

15 1 .  Perhaps H has suffered adtiitional loss, or H's claim in damages is based on a conlraclual, 
rather than tortious, measure of damages. 
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It will be interesting to see what rules the case-law develops for determining when 
claims among concurrent wrongdoers should be dealt with as part of the 
apportionment process and when they should be kept separate. 

Insolvency of wrongdoers under Part VIA 

Section 87CB(5) of the TPAprovides: 

For the purposes of this Part, it does not matter that a concurrent wrongdoer is 
insolvent, is being wound up or has ceased to exist or died. 

Commentators have interpreted this paragraph in isolation as directing that the 
plaintiff bear the risk of a wrongdoer's insolvency or disappearance, death or 
e~ t inc t i0n . l~~  While for the reasons given below this view of the effect of section 
87CB(5) is correct, this conclusion cannot be sustained on those words alone and 
requires more detailed explanation. 

By way of background, the Explanatory Memorandum is not particularly helpful on 
this point. It states: 

Under this proposal, the costs to plaintiffs of the risk of the insolvency or 
inability to trace defendants nzay be transferred from co-defendants to the 
plaintiff.IS3 

The grammar is not ideal. but note that the word 'may' is used, rather than 'is' or 'will 
be'. 

Furthermore, section 87CB(5) applies to all provisions of Part VIA and not just 
section 87CD, which deals with the apportionment of liability per se. So, for example, 
a solvent defendant who knows of another, insolvent, concurrent wrongdoer would 
still be expected to disclose that fa~t.'~%ikewise, insolvent companies would receive 
the protection of section 87CF against claims for further contribution. 

The next step is to consider the interplay between sections 87CB(3) and (5) and 
section 87CD(1). The drafting in sections 87CB(3) and (5) makes clear that an entity 
that is a concurrent wrongdoer in respect of the relevant loss or damage remains so, 
regardless of whether it is now insolvent or has ceased to exist. Under section 
87CD(1), the liability of a defendant who is a concurrent wrongdoer is limited to an 
amount that is 'just having regard to the extent of the defendant's responsibility for 
the damage or loss'. Under principles of equitable contribution, justice requires 
that all solvent debtors contribute to discharge the common obligation. If one or 

152. Above nn 5, 7. 
153. See the Explanatory Memorandum to the CLERP 9 B111, para 4.129 (emphas~s added). 
154. TIJA s 87CE. 
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more of the debtors is insolvent, the burden on the solvent ones is increased because 
'those who can pay must not only contribute their own shares but they must also 
make good the shares of those who are unable to furnish their own contr ibut i~n ' . '~~ 
Where Part VIA departs from the equitable rule is that the use of the word 'just' in 
section 87CD(1) is expressly conditioned upon assessment of responsibility for the 
loss. Hence, the proper focus, on the drafting, is 'how much of a role did the 
defendant play in causing the loss?' rather than 'what is a fair amount, considering 
others' capacity to pay?' It is for this reason that the plaintiff bears the risk of a 
defendant's insolvency. 

CONCLUSION 

From the foregoing discussion, several things are clear. The efficacy of the new 
amendments depends greatly on what claims are caught by them, and how those 
claims are joined together to be apportioned. The omission of the other provisions 
of Part V from the scope of apportionable claims means that some plaintiffs may now 
frame their pleadings carefully to obtain a tactical advantage. Part VIA may also 
interact with corresponding State and Territory laws in an inconsistent or unusual 
manner, so that in some cases corporations may receive more beneficial 
apportionment than individuals. Finally, it is not clear how the contribution and 
apportionment process will operate when employees or directors of corporations, 
or cross-claims among concurrent wrongdoers, are involved. 

It is somewhat surprising that legislation so long in its gestation leaves so many 
questions unanswered. When the legislation is compared against the objectives 
stated in the Explanatory Memorandum (viz, to prevent deep-pocket syndrome, 
limit a defendant's liability to their responsibility for the loss, and improve insurance 
premiums for professionals) it seems to be a limited success. Its coverage is uncertain 
and uneven. One may wonder whether an auditor who breaches section 52 and 
contributes to a corporate collapse will be any better off; a small contribution to a 
huge loss is still a significant amount of money. Finally, it is difficult to find consensus 
among professionals on whether professional insurance premiums have fallen. 

If the policy objectives of the amendments are still considered important, a more 
thorough and diverse regime, incorporating professional standardsii" or an alteration 
of the threshold standard of liability,'" may prove more effective. 

155.  Mason & Carter above n 37, para 614, citing Love & Sons v Dhon & Sons (1885) 16 QBD 
455, Lopes LJ 458. 

156. A framework for this already exists in s 87AB of the TPA. 
157. See the discussion in the Tpp Report, and also in the Explanatory Memorandum to the 

CLERP 9 Bill, paras 4.103-4.105. 




