
STATUTES AND THE COMMON LAW 

PAUL FINN* 

I n  the last tu'o decodrjs Au.stralian law, has w,rtrrc.ssed both a la rg~ ,  encroachment by 
statute on the tradrtional domains ofthe common law) and a marked I-evitalisution and 
"Austi-altunr.satiorr" of /he common law,. 7'hese &>in deve1opnient.s arc, r-uyuirrng us to 
address more opcwly than we hmv rn the pczst, tlot onlv the principlrs c$itrterpretation 
whic,h should guide thc~ c.ornmon law i n  its treatmc,nr ofthe .statutory phenomenon, hut 
also the manner in whrch the common law irself rn Its development should respond to 
the rnanrfest polic.ies and purposrs ~fc.ontemporcrrv stutut~s. 

Australia has had an unusual legal tradition. To illustrate this and to 
suggest its present importance, it is necessary to advert briefly to that most 
neglected of subjects - our own legal history. For reasons one need not 
explore here, from the time of white settlement our country and our laws were 
built largely under the umbrella of local statutes. The opening up and 
development of the land, the provision of a governmental infrastructure, the 
facilitation and regulation of important aspects of economic and business life 
and much more were pursued, by nineteenth century standards, through an 
"orgy of statute making".' There was much in our legislation that was 
derivative, but beyond the private and commercial law arenas its provenance 
was by no means British. Indeed often there was nothing British to copy. 
Then, as now, we borrowed widely. Equally, it should be noted, there was a 
matter that was distinctively Australian. I need only note, for example, our 
Claims Against the Government statutes, the Torrens system, our mining 
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legislation and that curious creation, the No Liability company. There are two 
points to be made here. The first is that we were born to statutes. Even if it 
were the case that in our commercial legislation we were "content to follow 
the enactments of themother country" ,2 beyond this there was much that was, 
or was transformed into, our own - that was addressed to our own circum- 
stances and conditions. The second point, and this is rarely perceived by 
lawyers, is that in its aggregate and orientation, our legislation created a 
"semi-socialist order" in environments sympathetic to individ~alism.~ This 
paradox, while attracting international comment (particularly at the turn of 
the century): appears to have exerted little influence upon the character we 
gave our common law until very recent times. It drew its inspirations from 
other sources. 

Statute, though, was only one side of the legal story. The common law 
system - and I include equity in this - provided the other. Though in some 
important areas it fell to thelegislator's scythe - Griffith's Criminal Code and 
its derivatives provide an obvious example - for the most part it was 
"disfigured but little by statute"' until recent times. As is well-known the 
United Kingdom Australian Courts Act 1828 in reaffirming the reception of 
(inter alia) the common law into our country, only required its application "as 
far as" it could be applied. But with our judiciary showing very little 
propensity through the "as far as can be" proviso to accommodate the 
common law to local conditions, it can be said with considerable justice that 
our common law retained its distinctively English character. This character 
emphasised liberal, individualistic values, but sheltered the State (the Crown) 
from liability at the suit of the individual citizen, and this, in our case, despite 
domestic Claims Against the Government legislation and despite the very 
prominent role that local statutes had given the State in community life. 

2. See Castles ibid. 453. 
3. See A W Martin "Australia and the Hartz 'Fragment' Thesis" (1973) 13 Australian 
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The Anglo-centric orientation was itself bolstered by the Privy Council. 
Even in relation to statutes borrowed from England, that body insisted that 
it was: 

ofthe utmost importance that in all parts of the Empire where English law prevails, the 
intcrpretation of that law by the Courts should be as nearly as possible the same.' 

Then later there was the often repeated injunction of the High Court that: 

[Al Supreme Court at first instance, where there is no relevant decision of [the High1 
Court, should as a general rule follow the decisions of thc English Court of Appeal.' 

If it be, as Oliver Wendel Holmes observed, that "[tlhe law embodies the 
story of a nation's devel~pment",~ then, until the first stirrings of judicial 
independence in Purker v The Queen' in 1963, our common law told 
England's story. This disjunction between what might be called the Austral- 
ian orientation of our statutes and, untilrecently, the British orientationof our 
common law is important to what will be said below. 

Of direct relevance to the concerns of this essay is the traditional stance 
taken in the common law to our statutes. Here one can only talk in generalities 
and that has its obvious hazards. If a literal interpretation of statutes has 
reflected the dominant cast in the judicial mind, interpretation itself was not 
only protective of common law rights (a subsisting attitude),I0 it often was 
also informed or directed by the common law itself with sometimes curious 
or unfortunate results. Let me give two examples to illustrate my meaning. 
First, in the interpretation of Crown Lands legislation - and this for many 
years was legislation of major social importance - the extensive use of 
vendor-purchaser analogies could reduce major public statutes virtually to 
instruments of private right with sometimes cruel consequences to lessees.'' 
Secondly, Crown proceedings legislation of the type now evidenced in 
section 64 of the Commonwealth Judiciary Act 1903, was so interpreted in 
accordance with English common law principles governing Crown rights 
and immunities as, in effect, to emasculate much of the very purpose of this 

6. Ti.imhle i, Hill (1 879) 5 App Cas 342, 345. 
7. Public. 7'1-unsport Commzssion o fNe~ .Sou th  Wales v Murray-More (NSW) Pty Ltd (1 975) 

132 CLR 336 Barwick CJ, 341. 
8. 0 W Holmes The C o m m o ~ ~  Luw (Boston: Little Brown and Company, 1964) 5. 
9. (1963)1IICLR610. 
10. Compare Ralog 1. Independer~t Commission Ajiainst C~TI-uptron (1990) 169 CLR 626; 

George v Roc.kett (1 990) 170 CLR 104: Plenty v Dillon (1 991 ) 171 CLR 635. 
1 1. Eg Collier v Hoskins (1 882) 3 NSWLR 15; but compare M~ni.st~v-fi>r Lunds and Forc7st.s 

McPherson (1 99 1) 22 NSWLR 687. 
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beneficial legislation." It has only been in the last decade or so that long 
strides have been taken under the legislation to strip the Crown at last of its 
preferred and protected position in dealing with the citizen." 

A great windchange has, of course, come in our law. It began in the 1970's 
in legislation; and in the 1980's in the common law. But before 1 turn to this 
let me make one general comment on the common law system as I have so 
far described it. Our acceptance of an Anglo-centrism had two consequences 
of some moment. The first is that it relieved us of the need to consider 
critically the common law's meetness to the circumstances and values of our 
own society - a matter to which Sir Anthony Mason in particular is now 
directing our attention.I4 Secondly, it muted such consideration as we might 
otherwise have given to the role and province of the common law in ordering 
our society, to the principles informing judicial reformation of the common 
law itself, and within this to the effect domestic statutory activity can or 
should have on the formulation and reformulation of common law doctrine. 
As to this last I would simply note in contrast that, beginning with a 
provocative article of Roscoe Pound in 1908,15 United States judges and 
scholars across this century have addressed the question of "a common law 
for the age of statutesnL6 with some regularity.(' I will later return to this 
literature and also to the very limited Commonwealth writings we have 
addressing this theme.'' It must, of course, be said that we have an important 
trilogy of recent High Court decisions - State Government Insurunce Com- 
mission (SA) v TI-igwell," Public Service Boar-cl of New South Wales v 
OsmondZo and Lamb v Cotogno2' - which in some measure will guide our 
consideration of the matters 1 have mentioned. I would, though, respectfully 

For a treatment of this legislation in the colonial period, see Finn supra n 1 ,  141-159. 
Eg Commonw~eulth q"Arrstrcrliu v Evuns Dcukin Industries Ltd (1986) 161 CLR 254. 
This is a recurrent theme in the Chief Justice's extra-curial writings. 
R Pound "Common Law and Legislation" (1908) 21 Harv 1- Rev 383. 
To use the titleofG CalabresiA Common Luw,for theA~eofStututes(Cambr~dge: Harvard 
University Press, 1982). 
Eg Landis "Statutes and the Sources of Law" in Hurvurd Legal E.s.suys (Cambridge: 
Haward University Press, 1936); H F Stone "The Common Law in thc United States" 
(1  936) 50Harv L Rev 4; R JTraynor"Statutes Revolving in Common Law Orbits" ( 1968) 
17 Cath UofAmLR401. 
Eg P S Atiyah "Common Law and Statute Law" (1985) 48 MLR I; J P Burrows "The 
Interrelation Between Common Law and Statute" (1976) 3 Otago LR 583; D St L Kelly 
"The Osmond Case: Common Law and Statute Law" (1986) 60 ALJ 51 3. 
(1979) 142 CLR 617. 
(1986) IS9 CLR 656. 
(1987) 164CLR I. 
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venture that even as far as these cases go, they could not be said to provide 
other than provisional and partial answers" to the difficult issues they raise.23 

Now let me turn to the windchange itself. First, legislation. From the 
1970's we have witnessed the proliferation of statutes which have entrenched 
directly upon areas of governmental, commercial and social life which for the 
most part were regulated, if at all, by common law doctrines either alone or, 
as in the case of companies or family relationships, in association with 
statutes which themselves left considerable rein to common law principles. 
The statute which epitomises this change is the Commonwealth Trade 
Practices Act 1974 ("TPA") and section 52 of that Act is, perhaps, the motif 
of what I am describing. The examples can be multiplied: environmental and 
discrimination legislation, investor and creditor protection in corporations 
legislation and otherwise, in the Commonwealth (and progressively in the 
States) the creation of the "new administrative law", contract review legis- 
lation, de facto relationship statutes, consumer protection laws, regulatory 
regimes for a wide range of professions and of commercial agencies, privacy 
statutes andmany others. In the areas with which they are concerned directly, 
these statutory regimes have marginalised the significance of much common 
law doctrine and for a variety of reasons. Variously, their sweep in the 
conduct they impugn or regulate, their enlargement of interests accorded 
legal protection, their flexibility in remedy, their elevation of discretion over 
rule, their use of conduct standards rather than rules and their relaxation of 
standing requirements have contributed significantly to this marginalisation. 

If one were to generalise the burden of much of this legislation it would 
seem to embody two broad, often interrelated, themes. The first is to protect 
the citizen from the abuse of such power (de facto or de jure) as another 
possesses to affect his or her interests, be that other aperson with whom some 
relationship or dealing is had, or else the State. The second, evidenced most 
obviously in discrimination and human rights legislation, is the progressive 
enlargement of the individual interests to be accorded recognition and legal 
protection. Buttressing both, as the TPA and the national companies and 
securities legislation i l l u ~ t r a t e , ~ ~  is the regular adoption of enhancedremedial 
regimes which facilitate both access to relief and the grant of appropriate 

22. Eg R v L (1991) 103 ALR 577 Mason CJ, Deane and Toohey JJ. 
23. The writer has suggested elsewhere that the decis~on in n 20 supra requires reconsidera- 

tion in the light of broad changes (legislative and otherwise) occurring in the cltizen-State 
relationship in this country, see P D Finn and K .I Smith "The Citlzen. the Government 
and 'Reasonable Expectations"' (1992) 66 ALJ 139. 

24. See J Duns "A Silent Revolution: The Changing Nature of Sanctions in Companies and 
Securities Legislation" (1991) Comp and Sec LJ 365. 
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relief. The two generalisations arenot particularly illuminating ones as I have 
stated them. But as I will suggest in a moment both (but especially the former) 
have considerable resonance in themes now evident in the common law - a 
resonance important both to the scope to be given such legislation and to its 
relationship with the common law. 

Now let me turn to the common law. Here we have another paradox. On 
the one hand, as I have noted, there has been significant legislative incursion 
into the traditional domains of the common law. On the other, since the early 
19807s, a reformation of common law doctrines which, in its dimensions and 
intensity, is unparalleled in our legal history. One need only scan the appellate 
court case law of the last decade in tort, equity, contract, administrative law, 
criminal procedure and "classic" constitutional law to conclude that few 
major bodies of doctrine have escaped this process untouched.25 If section 52 
of the TPA provides the motif of the legislative change, our new law of 
estoppel forged in Wulton Stores (Interstate) Pty Ltdv M ~ h e r ~ ~  and Common- 
wealth v V e r w ~ y e n ~ ~  furnishes an appropriate common law counterpart. And 
yet, as I noticed, we do have a paradox: at once we are witnessing a statutorily 
induced relegation, and a judicially inspired elevation, of the importance of 
the common law in the ordering of our affairs. Much in what I now wish to 
say concerns this. 

Our common law has turned and one can now venture some suggestions 
as to the ends to which it has been turned. In doing this, I would not wish to 
be taken as suggesting that our judges, and particularly our High Court 
justices, are of one purpose and of one mind in this matter. It remains the case 
that many important decisions of the High Court are won of slender 
majorities. If example be needed in a statutory setting, that important trilogy 
of legal professional privilege cases - O'Reilly v Commissioner ofstate Bank 
of Victori~,~' Baker v and Corporate Affairs Commission qf'New 
South Wales v Yuil13' - provides example enough. Nonetheless, for reasons 1 
will suggest later, it is in my view of the first importance that we have some 
informed understanding of where in its continuing development our common 
law is going and what are its inspirations, if we are to make anything 

25. The writer has considered aspects of this reformation in P D Finn "Commerce, the 
Common Law and Morality" (1989) 17 MULR 87; Finn and Smith supra n 23. 

26. (1988) 164 CLR 387. 
27. (1990) 170 CLR 394. 
28. (1982) 153 CLR 1. 
29. (1983) 153 CLR 52. 
30. (1991)172CLR319. 
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approaching a principled response to what we properly can expect of the 
common law in "the age of statutes". 

The first, and perhaps the most obvious characteristic of our contempo- 
rary common law, is what can be called inelegantly its "A~stralianisation".~ 
The common law in Australia is being transformed into a common law for 
Australia. No longer dependent upon a distant tribunal - the Privy Council - 
as the ultimate arbiter of our law, we have embarked upon a process, as the 
Chief Justice of the High Court has observed, of shaping it "to accord with 
Australian circumstances, needs and v a l ~ e s " . ~ ~ h i s  process itself raises a 
complex of issues which for the most part I must pass by without comment. 
This much though needs be said. First, it does not necessitate the wholesale 
abandonment of our legal past. Much that we have acquired from Britain we 
would quite self-consciously wish to retain. Equally, cvcn where it is felt in 
a particular instance that a doctrine is inappropriate to contemporary circum- 
stances, it may nonetheless have become so embedded in the legal landscape 
as to make its excavation a matter of legislative rather than judicial respon- 
sibility. But as Trident Gclneral Insurance Co Pty Ltd v M c N i ~ c e  Bros Pty 
Ltd'j (the privity case) illustrates, judicial opinion can differ as to when that 
point is reached. 

Secondly, even as we make the law our own, we will continue to be 
borrowcrs from abroad. Of necessity our judges must "subject [foreign rules] 
to inspection at the border to determine their adaptability to native soil".'%ut 
what needs to be acknowledged is: (i) that the sources of influence upon our 
legal thought now extend well beyond Britain" - indeed there are many 
reabons for the British influence to be a fading one; and (ii) that whether we 
wish it or not, we are being caught up in international trends in the law - and 
no more is this so than in the areas of commercial law (and particularly of 
coritract)" and, for the future I would predict, of human  right^.^' 

See J L Toohey "Towards an Australian Common Law" (1990) 6 Aust Bar Rev 185. 
A Mason "Au\tral~an Contract Law" ( 1088) 1 Jo Contract L 1, 1 .  
(1988) I65 CLR 107. 
Traynor supra n 17, 409. 
A Mason "Judicial Indcpcndence and the Scparat~orl of Powen -Some Problerns Old and 
New" (1990) I3 IJNSWIJ 173. 
It can he anlicrpatcd that we will not cscape the influence of the Commission on European 
Contract Law'\ "Prlnciples oC Europcan Contract Law" and of Unidroit's as yet to be 
f~na l~scd  "Principle5 Ihr Inremat~onal Contract". 
Compare M D Kirby "Thc Role o f ~ l i e  Judgc in Advanc~ng Human Rights by Rcrercnce 
to lntcrnational tluman Rrghts Norm\" (1988) 62 ALJ 514. 
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Thirdly, if our common law is to be addressed to our own society, to what 
extent should it openly look for inspiration and guidance in its development 
to the social goals, interests and values apparently expressed in our domestic 
legislation? It is indisputable, as Chief Justice Traynor has observed, that: 

[wlith perspcctivc we see that for many centuries judges have been accommodating 
statutes to the common law openly or ~ndirectly, cxpanslvely or ~ a r i l y . ' ~  

But is welcome, indifference or hostility - or a mix of all three - the 
appropriate contemporary common law stance in this country'? This contro- 
versial question is addressed later in this essay. 

Fourthly, while the reformation process evidences a clear departure from 
legal formalism and a preparedness to address substantive issues of public 
policy and of individual and community interest, it does require attention to 
be given to the restraints that both the judicial process itself and constitutional 
principle impose upon judicial law making. As Justice Mason observed in 
State Go~~er-nmrnt Insurance Commission (SA) v Ti-igwcll: 

1 do not doubt that there arc some cases in which an ultlmatc court of appeal can and 
should vary or modify what has been thought to be a settled rulc or principle of  the 
comlnon law on the ground that it is ill-adapted to modern circumstances. If 11 should 
cmerge that a specific common law rulc was baaed on the existence of particular 
conditionsorcircumstances, whether social or cconomic, and that they have undergonc 
a radical chnngc, then In a simple or clear case the court may be justified in mouldlng 
the rule to meet thc new conditions and circumstances. But there are very powcrful 
reasons why the court should bc reluctant to engagc in such an exercise. Thc court is 
neither a legislature nor a law reforrri agcncy. Its responsib~llty IS to decide cases by 
applying thc law to the facts as found. The court's facilities, techniques and procedures 
arc adapted to that responsibility; they are not adapted to legislative functlon5 or to law 
rcfonn activltics. The court does not, and cannot, carry out ~nveatigationa or Inquiries 
with a view to ascertaining whether particular common law rules are working well, 
whether they are adjusted to the needs of the community and whcthcr they command 
popular assent. Nor can the court call for, and examinc, submissions from groups and 
individuals who may be vitally interested in the making of changes in the law. In short, 
the court cannot, and does not, engage in the widc-ranging inquiries and asseaslncnts 
whlch aremade by governments and law reform agencies as ades~rablc, I T  not csscntial, 
prcliminary to the enactment of legislation by an clccted Icglslaturc. 

Thcse considerations must detcr a court from dcpart~ng too rcadily from a settled rule 
of the common law and from replacing it with a new rule.'" 

1 would respectfully add in qualification of this that the deterrence felt in 
departing from a rule must in some real measure be affected by the demon- 
strated willingness of Parliaments to concern themselves with reform of the 

38. Traynor aupra n 17, 403. 
39. Supra n 19, 633-634. 
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common law. Parliamentary indifference in turn must in some measure deter 
courts from "continuing to insist on the application of an unjust rule".40 

I have referred to this matter at some length because while no fixed 
formula determines the point at which judicial deference to the legislature 
should occur, that there is such a point highlights one important boundary in 
the relationship of common law and of statutes. I would add by way of 
illustration that the arena in which that boundary is, perhaps, being most 
sharply tested in our law is in criminal procedure. I would here note, for 
example, that the majority judgment of the High Court in McKinney v R4' on 
the warning to be given a jury in relation to certain confessional statements, 
"which [warnings] will operate for the future", attracted the dissenting views 
of Justice Brennan (i) that a justification for the warning (ie, the non-use of 
audio visual recording) intruded into a matter "for which the executive 
government is r e~pons ib le"~~  and (ii) that the prospective character of the 
warning was "more appropriate to the exercise of legislative power than it is 
to the exercise of judicial p ~ w e r " . ~ '  

As important as the "patriation" of our common law are the themes now 
emerging in the law itself. None that I will mention can be said to be novel 
and all in some degree resonate in the jurisprudence of other common law 
countries. However what, in terms of our own legal history, is significant is 
the emphasis - the insistence - given to these themes in judicial decisions of 
the last decade. While the views I am to put are distilled from many sources 
- from our heightened insistence upon procedural fairness both in adminis- 
trative law,44 and in criminal procedure;45 from case law evidencing a 
persistent refusal "to erode the common law's protection of personal liberty 
(or for that matter proprietary or privacy interests) to enhance the armoury of 
law enf~rcement"; '~ from our revitalised unconscionability based doctrines 

40. Compare TridentGeneralInsuranc~e Co LrdvNcNiece Bros Pty LrdMason CJand W~lson 
J supra n 33, 123. 

41. (1991) 171 CLR468. 
42. I b ~ d ,  486. 
43. Ibld. 
44. Compare Annetts v McCann (1990) 170 CLR 596; Haoucher ~.MrtzlsterforImmigratron 

andEthnrc Aflarrs (1990) 169 CLR 648: Attorney-General INSW) 1,Quin (1990) 170 CLR 
I .  

45. Compare McKinney v R supra n 41. 
46. Wrllrams v R (1986) 161 CLR 278 Mason and Brennan JJ, 296; Plenry v Dillon supra n 

10; George 1, Rockett supra n 10. 
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in equity;" from our progressive acceptance of liabilities in tort, equity and 
contract which are rooted in the concepts of reasonable reliance and reason- 
able expectations;" from those strands in the case law which seem to be 
leading us inexorably to the recognition of a duty of good faith and fair 
dealing in contract performance;" and from our guarded acceptance of a 
notion of "unjust enrichment" (or restit~tion)~" - this is not the place to 
demonstrate in detail how my conclusions have been reached. For present 
purposes I have to content myself with the observation that I believe them to 
be well-justified by the case law." 

Our law, 1 would suggest, now evidences in strong measure two interre- 
lated and fundamental themes: the one is to curtail the abuse of power (de jure 
or de facto) possessed over another, be i t  possessed by the State or by a private 
individual or corporation; the other is an insistence upon reasonable stand- 
ards of fairness or fair dealing in our relationships and dealings with others. 
While not suggesting for amoment that these two stand alone as the common 
law's sole preoccupations, they nonetheless can aptly be described as 
providing the hallmarks of the last decade's developments. 

In cases involving thecitizen-Staterelationship the themes noted have led 
to an accentuated focus on the protection of individual rights and interests, to 
the holding of the State to a strict legal justification for interfering with such 
rights and interests, and increasingly to the demand for procedural fairness 
where the Slate has: 

the power or author~ty advcrscly and dlrcctly to afrect the rights, ~ntcrcsts, status or 
legitimate expectations of a ... person or entity In an individual capacity." 

47. Comparc ('ornmerczal Bunk ofAustr-ulra L2rd 1, Amudio (1983) 15 1 CLR 447; Taylor- v 
Jok~lson ( 1983) 15 1 CLR 422; Haumgurtner- 1, Ba~lnlgur.tnrr (I 987) I64 CLR 137: Strr-n 
1% McAt-thnr ( 1988) 1 65 CLR 489. 

48. Conipare Waltons Stor.c~.s (Intel-stutc,) P g  1,td 1' Muher supra n 26; 7'!1c~ Common~'ru/ th 1. 

I/c.rwcryrvr supra n 27; Suthcr-land Shrre Councd 11 Heymati (1985) 157 CLR 424, cap 
Mason J; Huwhrns v Clayton (1988) 169 CLR 537 Gaudron J;  71-rdc~ni G m r r a l  I~r.suf.ar?c~r 
C'o Pry Ltr lr ,  McNiec.r Hros Pry Ltd (1988) supra n 33 Mason CJ and Wilson J .  

4 9  This toplc 1s exceptionally essaycd in H K Liickc "Good Faith and Contractual Perform- 
ance" in P D Finn (ed) Essays on Contr(~c.i (Sydney: Law Book Co, 1987); Krnurri 
Corrstrrrc~tiorrs (ME)  P1.y Ltd v Mn~i.sterfi)r Public, Works (unreported) Court of Appeal of 
New South Walec 12 March 1992 no 40109 of 1990. 

50. Compare Po1,r.y d; Matthc,~,.s Pty Ltd r 3  Puul(lOX7) 162 CLR 22 I .  
5 1. They would seem to bc consonant with the views cxpres\cd by A Mason In his Address 

to the 27th Austral~an Legal Convention "Changing thc Law in a Changlng Society", 17- 
18; incidentally by Sir Robin Cookc both extra-curially in "Pa~rness" (1089) I9 VIIW1.R 
42 1; Nrc~holsorr i3 Per-niukr-rrfi (NZ)  L id (1985) 3 ACL,C 453, 459. 

52. Haour.hrr t. M ~ ~ z ~ . ~ t ( ~ r f i ) r I m ~ n f g r ( r t ~ o n  ant1 Etl~nlc. Ajfblrc. (1990) supra n 44 Dennc J ,  652. 
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They equally have led to greater judicial review penetration into the 
process of government," to a more critical examination of State prerogatives 
and immunities5%nd to the promotion of open g~vernment.~ '  Put briefly, in 
controlling the exercise of State power, the predominant emphases are upon 
openness and accountability andupon securing the "rights of the individual". 
A notable example of the latter is provided in the decision of the High Court 
in J 1: Lieschke5' which, in reversing the New South Wales Court of Appea1,j7 
founded a mother's right to be heard in proceedings under the New South 
Wales Child Welfare Act 1939 involving an allegation that her child was 
neglected, on the "natural parental right to discharge parental duties and to 
exercise parental a~thority".~" 

When one turns to cases involving private sector relationships and 
dealings, the same two fundamental themes I noted are there, though they find 
a quite different expression. Now, and diluting the common law's traditional 
championing of individualism, the focus is very much upon what should be 
taken to be our duties to our "neighbour", as also upon the tempering of the 
exercise of one's rights and powers because of the effect their exercise may 
have on another 's  interests and expectations.  Our burgeoning 
unconscionability based doctrines of estoppel, unconscionable dealing, 
relief against forfeiture and the like, are testament to this. I would simply note 
in passing that it was in the private sector context that Sir Robin Cooke spoke 
of fashioning legal obligation so as to accord "with the now pervasive 
concepts of duty to a neighbour and the linking ocpower with ~bligation".~' 
It is also in this same context that the courts most commonly relate the 
heightened standards they are imposing to "reasonable community stand- 
ards" and/or to commercial morality. A controversial recent example of this 
is to be found in the decision of Justice Rogers in Banque Bruss~1.s Lamberr 
SA 1, Australian National 1ndu.strir.s Ltd.'" 

I amconscious that I have spoken in broad generalisations and have given 
no indication of how these themes and foci are utilised in the actual shaping 
of individual doctrines. But as 1 will indicate in a moment, the generalisations 
themselves are sufficient for what I wish to say of the relationship of our 

Eg /.'A/ Ins~rr-unr,e.s Lld 1. Wirrr~c~cke ( 1982) 15 1 CLK 342. 
Eg C'onrrnor~wralrh c?f Au.\tr-ulru 1. Northrrrr Lurrd ('orrrrc.11 ( 199 1 ) 101 ALK 267. 
Eg Con~mor~wrulrh of'i\rr.~tr-ul~u L, .lohrl Furr:fu v & Sorr.s Ltcl ( 1980) 147 CLR 39. 
(1987) 162 CL-R 447. 
Sliulrs r. 1,resc.hkr ( 1985) 3 NSWLR 65. 
Supra n 56 Brennan J, 458. 
Nic.holsorr I. Per-rnakruJi (NZ) Ltii supra n 5 1, 459. 
(1989) 21 NSWLR 502. 
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common law to our- statutes. I emphasise the "our" in this, for though we 
doubtless will be attentive to the stand taken in other countries, this particular 
issue is one which seems peculiarly affected by considerations of a local 
character. As Professor Atiyah has noted, differences in political and consti- 
tutional systems, differences in the reforming zeal of legislatures, may well 
induce divergent responses in different countries."' 

THE RELATIONSHIP? 

What has been said so far provides an extended, although necessary, 
prologue to our real concern - the relationship of the common law to statute. 
I have already suggested that in making a principled response to this matter 
we require first and foremost an informed understanding of the nature and 
character of our common law system itself and of the contemporary purposes 
and inspirations of doctrine. Before indicating why I consider this to be so, 
and so as to provide a convenient point of reference for what I have to say, 
let me begin with a somewhat lengthy quotation from Roscoe Pound who 
posited four ways in which the courts, through the common law, might deal 
with legislative innovation: 

(1) They might receive it fully into the body of the law as affording not only a rule 
to be applied but aprinciple from which to reason, and hold it, as a later and more 
direct expression of the general will, of superlor authority to judge-made rules 
on the same general subject: and so reason from it by analogy in preference to 
them. 

(2) They inight receive it fully into the body of the law to be reasoned from by 
analogy the same as any other rule of law, regarding it, however, as of equal or 
co-ordinate authority in this respect with judge-made rules upon the same 
general subject, 

(3) They might refuse to receive it fully into the body of the law and give effect to 
it directly only; refusing to reason from it by analogy but g~ving i t ,  nevertheless, 
a l~beral Interpretation to cover the whole field it was intended to cover. 

(4) They might notonly refuse torcason from ~t by analogy and apply ltdircctly only, 
but also g ~ v c  to it a strict and narrow interpretat~on, holding it down rigidly to 
thoae cahes wh~ch it covers expre~sly.~' 

01 See At~yah wpra n 18,27 
62. Supra n 15, 185-186. 
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Of this quartet Pound asserts: 

The fourth hypothesis represents the orthodox common law attitude toward legislative 
innovations. Probably the third hypothesis, however, represents more nearly the 
attitude toward which we are tending. The second and first hypotheses doubtless appeal 
to the common law lawyer as absurd. He can hardly conceive that a rule of statutory 
origin may be treated as a permanent part of the general body of the law. But it is 
submitted that the course of legal development upon which we have entered already 
must lead us to adopt the method of the second and eventually the method of the first 
h y p o t h e ~ i s . ~ ~  

Two immediate comments should be made of this. First, while a signifi- 
cant contemporary issue in our law relates to Pound's second category (the 
analogical use of statutes in the development of the common law) - and this 
is the issue upon which the appeal in Public Sewice Board of New South 
Wales v Osmond6' foundered, yet was nonetheless influential in securing a 
favourable outcome in the recent "rape in marriage" decision in R I, Lh' - it 
seems very much the case that judicial treatment of statutes in this country 
falls into Pound's third and fourth categories (liberal interpretation but 
without analogical use, and strict and narrow interpretation). The majority 
decision of the High Court in Concrete Constructions (NSW) Pty Ltd v 
Nelson'j6 on the scope of section 52 of the TPA, exemplifies, I would suggest, 
the liberal interpretation category; the surprising construction given to "error 
of law" in the Commonwealth Administrative Decisions (Judicial Review) 
Act 1977 by the same Court in Australian Broadcasting Tribunal 1% B ~ n d , ~ '  
exemplifies the "strict and narrow". 

Secondly, more importantly, Pound's stated preference for his first two 
categories is obviously founded upon a particular democratic conception of 
legislation as law: 

We see in legislation the more direct and accurate expression of the general will.hx 

For this reason, he finds the justification for the subordination of the 
common law to the social policies of legislation. It is exactly at this point, I 
would suggest, that our need to have an informed understanding of the nature 
and character of our common law begins to arise. 

63. Ib~d ,  385-386. 
64. Supra n 20 and see Kelly supra n 18 
65. R 1. L supra n 22. 
66. (1990) 169 CLR 594. 
67. (1990)94ALR11.  
68. Supra n 15,406. 
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Given the diet of Dicey to which most of us were subjected in our legal 
education, it may come as a surprise to be reminded that, the limitations of 
our Commonwealth Constitution apart, we have not as yet committed our 
common law to the acceptance of an unqualified doctrine of parliamentary 
sovereignty. It remains an open question: 

[wlhether the exerclse of ... legislative power IS wbject to some restraints by reference 
to rights deeply rooted in our democratic sy5tem ol' government and the common law.h' 

While it is to be hoped that those drastic circumstances do not arise in this 
country which will oblige our courts to answer this bleak question, that it is 
a question (and in a country that does not have a constitutionally entrenched 
Bill of Rights) suggests that we cannot - and in my view should not7' - 

conceive of our own common law as absolutely subservient to legislation. 
My purpose here though is not to dwell on high constitutional and 

democratic principle. Even if we accept, as we do routinely, that legislation 
and the common law are not coordinated species of law in the sense that we 
clearly allow the former to supplant or modify the latter, we are nonetheless 
still very far from the proposition that the common law should exist under the 
shadow of legislation, and that in consequence (i) it should be regarded as 
having been abrogated or modified whenever legislation could be construed 
as having this effect; and (ii) it should attune its reformation and development 
to the policies and purposes evidenced in at least contemporary legislation. 

What 1 will in fact be suggesting is that in certain circumstances we have 
accepted and should accept these consequences, but that in others, we have 
resisted and should resist them sternly. In the result, 1 will be suggesting that 
all four of Pound's categories have an appropriate placc in our law, but that 
no one has any claim to exclusive sway. The present issue for us, and we have 
little addressed it, is 10 identify the principles (or at least the factors) which 
should guidc our choice in individual cases. Such principles, 1 should add, 
will impact both on some at least of our principles of statutory interpretation 
and on the manner of development of legal doctrine itself. 

69. Union Stc~urnship Co cgAusrr-aliu Ply Ltd I' Kirrg (1 988) 166 CLR I ,  10. For a convcnient 
collection of scholarly and judiclal comlnent upon this matter, see Sir Robm Cooke 
"l;undarncntals" [ 19881 NZLJ 158. 

70. Thc manner in which parl~amcntary government har on occaslon heen practised in this 
country, the effects ol'the party system on parliamentary proceedlngs, the manipulation 
of parliament by the executive, and the Important if unl-ecogn~sed influence that both 
parliamentary draughtsmell and public servants can have on the detail of legislation 
renders 11 particularly d~fficult, in the writer's view, to acccpt as an unqualified proposi- 
tlon that cach and evcry ~nd~vidual  plece of legislation is both "truly denlocratic" and an 
"accurate expression of the general will" - to usc Pountl's term$, wpra  n 15, 406. 
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We are, or course, already making choices. Though our concern must be 
with how and why those choices are made if we are to ensure a rational 
relationship between statute and the common law, let me first give four 
examples of choice to illustrate the importance to us of the choice issue itself. 

First, in the recent decision of Commonwealth Bank of Australia v 

Mehta,7' Judge Samuels, in analysing the liability imposed by section 52 of 
the TPA, observed that because it prescribed a norm of conduct which was 
"morally neutral", it is: 

incorrect to use liability under the general law as a means of enlivening [it] ... [Sjilenee 
is not misleading only where there is a duty to disclose at common law or in equity. It 
may simply be the element in all the circumstances of a case which renders the conduct 
in question misleading or d~ceptivc. '~ 

Secondly, in the "rape in marriage" decision of the High Court in R v L, 
the joint judgment of Chief Justice Mason and Justices Deane and Toohey 
concluded that even if there was compelling early authority for the view: 

that by reason of marriage there IS an ~rrevocablc consent to sexual intercourse, this 
Court would be justified in refusing to accept anotion that is so out of keeping with the 
view society now takes of the relationship between the parties toamaniage. The notion 
is out of keeplng also with recent changes in the crimlnal law of this country made by 
statute, which draw no distinction between a wife and other women in defining the 
offence of rape." 

Thirdly, in the coronial inquiry - natural justice decision of Annetts v 
M ~ C u n n ~ ~  - the High Court held by majority that the "critical question" was: 

whether the terms or  the Coroners Act 1920 (WA) ... display a legislative intention to 
exclude the rules oS natural justice and in particular the common law right of the 
appellants to be heard in opposition to any potential finding which would prejudice 
their interests." 

Fourthly, in construing the statutory injunctive power given by the then 
section 574(2) of the Commonwealth Corporations Code the caution of Dr 
Spry7' was endorsed in Re Brunswick NL:77 

Care should be taken to ensure both that preconceptions by reference to the general 
practices of courts of equity do not cause legislation conferring special powers to be 
misapplied and also that in the exercise of widely expressed powers a desire to assist 

71. (1991) 23 NSWLR 84. 
72. Ibid, 88. 
73. Supra n 22, 582-583. 
74. (1  990) 170 CLR 596. 
75. Ibid, 598-599. 
76. 1 C F Spry The Princ.il)les of Equitable Remedies Sl)ecific Performance, Injunctions. 

Recr~iic~ution und Equitable Damages 4th edn (Sydney: Law Book Co, 1990) 435-436. 
77. (1990) 3 ACSR 625. 
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legislative policy does not cause discretionary considerations such as hardship to be 
overl~oked.'~ 

Here, in four different contexts, we have wholly unobjectionable obser- 
vations. Yet, one from the other, each expresses a quite different view of the 
appropriate relationship of the common law and statute. In the Common- 
wealth Bank cfAustralia v Mehta, the common law is to be disregarded; in 
R v L, it draws on a statutory analogue; in Annetts v McCann, it survives, 
presumptively, in the face of a statute; and in Re Brunswick NL, its letter is 
to be disregarded, but its spirit honoured. For all this, though, one can, I 
believe, give a principled explanation of the differences, an explanation, as 
I will indicate, which takes one back to the themes of the first part of this 
article. But before providing it, let me advert again to one matter simply for 
the purpose of putting it to one side. It is what I will for convenience call the 
Trigwell prin~iple.~' 

In the reformation of the common law (including principles of statutory 
interpretation)'" there is a point at which responsibility for change, no matter 
how much desired, passes to the legislature. The reasons for this are various 
and include the limitations of the judicial method, constitutional principle, 
the degree to which a particular doctrine in need of reform has become 
embedded in the legal landscape, the nature of the change that is desired and, 
importantly, the demonstrated preparedness of Parliament to concern itself 
in common law reform. At that point in the face of inadequacy or limitation 
in the common law, the judicial function is, at best, to orient the common law 
insofar as is practicable in the desired direction by direct8' or indirect means;" 
at worst, to apply it as it stands, though drawing the matter to legislative 
attention. It is worthy of note that, though not without prior judicial stirrings, 
it required legislation to enable a systematic use to be made of extrinsic aids 
in statutory interpretation." 

Now to the explanation, but one which I should emphasise immediately, 
does not purport to be comprehensive of all aspects of the statute-common 
law relationship. 

78. Ibid, 629. 
79. State Government Insur-ance Commission (SA) v Trigwell supra n 19. 
80. Compare Bropho v State of Western Australiu (1990) 93 ALR 207. 
81. Compare Williams v R (1986) 161 CLR 278. 
82. Compare Trident General Insurance C o  Ltd v McNiece Rros Pty Ltd supra n 33 Brennan 

and Deane JJ. 
83. See generally D C Pearce and R S Geddes Statutory Interpretation in Australiu 3rd edn 

(Sydney: Butterworths, 1988) 15-32. 
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Our backdrop is the general (though perhaps not absolute)84 power of the 
legislature to disavow both statutory interpretation and common law doc- 
trines and stances of which it disapproves or which it wishes, for whatever 
reason, to disregard. This power doubtless gives a democratic quality to our 
legal development. But the vitally important matter is the length to which a 
Parliament must go in expressly articulating its intentions, before it should be 
accepted by the courts as actually disavowing judicial interpretation or the 
doctrines and stances of the commorl law.x5 This, as I will suggest, may be 
little, or it may be far. 

Subject to this, the relationship we are wishing to divine would seem to 
- and in my view should - arise out of the consonance or otherwise of a statute 
with the fundamental themes and purposes which give our common law its 
contemporary character. While acknowledging that not all of our recent case 
law conforms to them - and I would note specifically the decision of Public 
Service Board ofNew South Wales v Osmonflh which, in my respectful view, 
is discordant with the general tenor of common law's recent development in 
the public sectoru7 - I would describe that relationship in the following 
propositions: 

1. Where a statute or statutory provision is consonant with or else 
builds upon a fundamental theme in the common law, then - 

(a) it should he interpreted liberally and in disregard of common 
law doctrines which would narrow its efiect;RR 

(b) it may (subject to the Trigwell principle) he used analogically 
in the common law itselfin its own de~elopment;'~ but 

(c) where it is cast in broad and general ternzs, it may nonetheless 
he interpreted in the light of limiting considerations to be found 
within apposite common law doctrines, where such considera- 

84. See the discussion of parliamentary sovereignty, supra. 
85. Contra: Minister,fi,r Lands und Forests v McPherson supra n 1 1. 
86. Supra n 20. 
87. See Finn and Smith supra n 23. 
88. Compare Commonwealth Bank of Australia v Mehtu supra n 71. 
89. See L JPriestly "A Guide to a Comparison of Australian and United States Contract Law" 

(1989) 12 UNSWLJ 4, 10; Day v Mead 119871 2 NZLR 443; but compare W M C 
Gummow "Compensation for Breach of Fiduciary Duty" in T G Youdan (ed) Equity, 
Fiduciaries und Trusts (Toronto: Carswell, 1989) 57, 82-92. It should be noted that the 
form of analogical use suggested here -one which is based on a like orientation in svdtute 
and the common law - is quite distinct from that considered in Lamb v Cotogno supra n 
21, 1 1-12 where statute, by repeated example, is being used to give a new direction to the 
common law. 
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tions are conducive to the attainment ofjustice in individual 
~a.se.s.~~' 

Where a statute or statutory provision is antithetical to (or else 
possihly inconsistent with) afundamentul theme in the common law, 
then - 

(a) it will he interpreted stric.tlyyl (or st] as to avoid that inconsist- 
ency)ig2 

(b) it will not he used analogically in the common law itselfin its 
own devel~prnent;~' and 

(c) will he subjected, presumptively, to c.ommon law doctrines 
which serve either to protect individual rights, interests, etc 
from untoward a j f e ~ t i o n , ~ ~  or to prevent unfairness in deal- 
i n g ~ . ~ '  

The obvious considerations underlying both of these propositions are 
that, as we now develop our own appreciation of the ends of the common law 
in our own society, we should make ready use (both in interpretation and in 
analogical development) of statutes which promote those ends, but that, until 
openly compelled or corrected by the legislature, we should (in interpretation 
and otherwise) inhibit statutory derogation from those ends. In the result, this 
explanation does not proceed from any presumed antipathy between statute 
and the common law. But it is predicated upon the judges themselves 
remaining the masters of the values and the ends the common law. This last, 
I acknowledge, is not an uncontroversial position. 

The two principles suggested by no means exhaust the possible interac- 
tions of the common law and statute." But so far as they go they have, 1 
venture, a particular appropriateness to the statutory age we are now experi- 
encing. 

90. One has in mind here such matters as discretionary considerations in the grant of relief. 
Compare Re Brunswic.k N L  supra n 78 and the role that risk assumption, "contributory 
negligence" and the like may have in reducing or eliminating even a statutory liability; 
but compare Sutton v AI Thompson Pty Ltd (1987) 73 ALR 233. 

91. Compare Balog v Independent Commission Against Corruption supra n 10. 
92. Ibid, 635. 
93. Compare Williams v K supra n 46, 398. 
94. Compare Minister for Lands and Forests v McPherson supra n 1 1 Kirby P. 
95. This is readily evidenced in case law which gives some scope in the common law both to 

circumvent the (Imp) Statute of Frauds 1677 and to ameliorate the effects of statutorily 
created illegality in contractual dealings. 

96. See Erven Warnink Besloten Vennootschap v Townend & Sons (Hul l )  Lrd [ 19791 AC 73 1 
Lord Diplock, 743 considered by the High Court in Lamb v Cotogno supra n 21. 
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Rather than analyse them in detail here, let me make some suggestions as 
to the light they might throw on some of what I consider to be major issues 
in the common law today. These are (1) the relationship of statute and the 
common law in the development of fair dealing doctrines; (2) the move to a 
"common law" Bill of Rights; and (3) a re-examination of the common law's 
scheme of remedies. My observations, necessarily, must be brief. 

1 .  Fair Dealing 

Section 52 of the TPA, and to a lesser extent section 52A, provide a 
convenient focus for discussion here. While we now concede that these 
sections have the capacity in their spheres to marginalise the significance of 
much common law doctrine, we havenot addressed the question of how great 
is the burden we should place on them in securing legal development. 
Increasingly it is being recognised that some number of what are now 
regarded as landmark decisions in the common law of recent times, could as 
readily have been brought as section 52 cases. I would refer, for example, to 
Commercial Bank of Australia Ltd v Amadio," Waltons Stores (Interstatr) 
Pty Ltd Mahery8 and Trident General Insurance Co Pty Ltd v M<.Niece Bros 
Pty Ltd.'" While in not one of these decisions was reference made to section 
52 for analogical purposes or otherwise, one can, with hindsight,now say that 
a failure to have made the developments evidenced in these cases would have 
consigned even more of our common law to oblivion - would have expanded 
section 52's burden - but that the developments themselves, so far as they go, 
are quite consonant in their thrust with that of section 52. 

There are two questions to be asked, given this recognition and given the 
proposals I have made. First, if analogical use can properly be made of statute 
in the development of the common law, should the learning we now have built 
up under section 52 be used (i) to bring into relative harmony with section 52 
those common law doctrines whose deficiencies it has exposed directly,100 
and (ii) more distantly, to influence the development of doctrines, lor 
example, the unilateral mistake rules of Taylor 1' Johnson'" which, though 
ameliorative in character, contain limitations which sit uneasily beside our 

97. (1983) 151 CI,R 447 
98. Supra n 26. 
99. Supra n 3.3. 
100. Eg those concerned with thc legal consequences to be attributed to pre-contractual 

statements wh~ch have no contractual effect. 
101. (1983) 151 CLR422. 
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section 52 jurisprudence?lo2 The question has a particular salience where the 
conduct in issue in a given case escapes the censure of section 52 for no other 
reason than that it does not occur "in trade or commerce".lo3 It bears, equally, 
upon the balance we would wish to strike for the future between statute and 
the common law as vital instruments in regulating relationships and dealings 
in our community. 

Secondly, there is the converse issue. Despite some judicial protestation 
that construction of section 52 and, where relevant, of section 82 will ordain 
the appropriate result in individual cases, there is the question whether those 
considerations which the common law system increasingly is acknowledging 
to be relevant to the proper disposition of particular cases on grounds of 
intrinsic fairness - I refer here to such matters as risk assumption, risk 
allocation and "contributory negligence" - may not also be relevant under 
sections 52 and 82.Io4 We now perceive them to be of importance, for 
example, in unconscionability based doctrines.Io5 Can they or should they 
really be concealed in section 52 cases (especially in ones founded on non- 
disclosure) through manipulation of reliance and c a u ~ a t i o n ? ' ~ ~  I am not here 
arguing for the common law's recapture of section 52. I am merely suggest- 
ing, consistently with my two proposals (see proposal l(c)), that considera- 
tions which now enliven the common law may have an appropriate analogical 
role to play in securing the fair and just application of a statutory provision 
necessarily cast in broad terms. 

2.  A Bill of Rights? 

We now have sufficient indications in the case law to predict that a major 
concern for the common law in the 1990's is how best to protect basic rights 
in the absence of a constitutionally entrenched Bill of Rights. This is too large 
an issue to canvass in detail here. Consistent with the themes of this essay, I 
will confine the discussion to the following observations. 

102. Here I would mention, for example, the limitation in unilateral mistake where one party 
deliberately attempts to inhibit discovery of the mistake; see eg Easyfind (NSW) Pty Ltd 
v Paterson (1987) 1 1 NSWLR 98 - not followed but on another point in Lewis v Combell 
Constructions Pty Ltd (1989) 18 NSWLR 528. 

103. Compare O'Brien v Smolonogov (1983) 53 ALR 107; Argy v Blunts (1990) 26 FCR 1 12. 
104. Compare the general views of R S French "A Lawyer's Guide toMisleading or Deceptive 

Conduct" (1989) 63 ALJ 250. 
105. Eg Austotel Pty Ltd v Franklins Selfserve Pty Ltd (1989) 16 NSWLR 582. 
106. Compare Neilsen v Hempston Holdings Pty Ltd (1986) 65 ALR 302; Henjo Investments 

Pty Ltd v Collins Marrickville Pty Ltd (1988) 79 ALR 83. 
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There is now much in judicial decision which indicates the importance 
presently being attributed to broad liberal-democratic themes in the regula- 
tion of State action: the limitations imposed on the common law protection 
given governmental secrets;'(" the enhanced facility accorded the citizen to 
obtain redress against the State through expansive interpretation of provi- 
sions such as section 64 of the Commonwealth Judiciary Act 1903;"'X the 
recasting of principles of statutory interpretation hitherto favourable to the 
Crown;"" the case law on natural justice"O andcriminal procedure;'" and the 
interpretative rules used where statute could be construed so as to affect 
adversely individual liberty, property or privacy interests.'I2 The emergence 
of what can appropriately be called a "common law Bill of Rights" is, I would 
suggest, one manifestation of this liberal democratic preoccupation. And it 
relates directly to the abuse of power theme I have already discussed. 

Though the common law alone is incapable of entrenching basic indi- 
vidual rights against State legislative inva~ion,"~ what is now becoming 
clearer, particularly in case law involving criminal procedure and investiga- 
tive agencies, is the protective stance our courts will take in the face of 
legislation. This stance is strongly evidenced in the second of the two 
explanatory principles I earlier proposed. First, it involves a heightening of 
the responsibility of parliament to be explicit in its intention to interfere with 
basic rights; and secondly, a cautious enlargement both of the rights that will 
be protected and of the means of their protection. 

The interpretative dimension of this is simply illustrated in observations 
in the joint judgment in Bropho v State of Western Australia: 

One can point to ... "rules of construction" which require clear and unambiguous words 
before a statutory provision will be construed as displaying a legislative intent to 
achieve a particular result. Examples of such "rules" are those relating to the 
construction of a statute which would abolish or modify fundamental common law 
principles or rights ... which would operate retrospectively ... which would deprive a 
superior court of power to prevent an unauthorised assumption of jurisdiction ... or 

107. Commonwealth ~fAustralia v.lohn Fairfax & Sons Ltd supra n 55; Attorney-General for 
the United Kingdom v Hetnemann Publishers Australia Pty Ltd (1 987) I0 NSWLR 86, 
91. 

108. Eg Commonwealth ofAustralia v Evans Deakin Industrres Ltd supra n 13. 
109. Bropho v State of Western Australia supra n 80. 
1 lo. Eg Annetts v McCurtn supra n 44. 
1 1 1. Eg Williams v R supra 8 1. 
112. Eg Geor-,qe v Rocket supra n 10. 
1 13. But compare the unanswered "parliamentary sovereignty" question noted earlier in this 

article. 
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which would take away property w~thout compensation ... The rationale of all such 
rules lies in an assumption that the legislature would, if it Intended to achieve the 
particular effect, have made its intention in that regard unambiguously clear. Thus, the 
rationaleof the presumptionagainst themodification or aholitionof fundamental rights 
or principles is to be found in the assumption that it is "in the last degree improbable 
that the legislature would overthrow fundamental principles, infringe rights, or depart 
from the general system of law, without rrpr-ussing its rntr~ntion with irrrsistihle 
c,learnes.s; and to give any such effect to general words, simply because they have that 
meaning in their widest, or usual, or natural sense, would be to give them a meaning 
in which they were not really used" (Potter v Minahun)."" 

The principle stated here is not new. But what is important, in my view, 
is the strength of its reaffirmation.Ii5 Illustrative of the cautious enlargement 
of basic rights and of the means of their protection are, first, the recognition 
of the importance to be given to privacy interests in the law of search and 
seizure"' and to reputation protection in the reporting of investigative 
agencies;'" and secondly, the gradual development of what are in effect "due 
process" requirements in criminal procedure."" 

I have adverted, admittedly briefly, to this matter, not only because of its 
intrinsic importance to our community, but also because of its immediate 
relevance to the concerns of this article. 

3. Remedy 

As a brutal, practical consideration it is the case that where both the 
common law and a statutory jurisdiction provide potential avenues for relief, 
the choice between the two will turn often enough upon the ease with which 
access to relief can be obtained as also upon the respective relief each makes 
available. It is equally clear today that, in major areas of litigation, that choice 
is being made overwhelmingly in favour of statute."' This phenomenon 

114. Bropho v State of Western Australia supra n 80, 214-215 (emphasis added); Potter v 
Minuhan (1908) 7 CLR 277, 304. 

115. A strength, the implications of which, becomes the more apparent when one has regard 
to modem applications of the "common law requirements of procedural fairness": 
Haoucher v Minister,for lmmijiration and Ethnic Afiir-s supra n 44, 652. 

116. See George v Roc,ket supra n 10. 
117. Compare Balog v Independent Comm~ssion Against Corruption supra n 10,477; and see 

Ainsworth v Criminal .lustice Commissron (unreported) High Court of Australia 9 April 
1992 no 1238. 

1 18. Eg Williams v R supran 8 1; McKinney v R supra n 41; Jajio \sI)isrrict Court (NSW) (1 989) 
168 CLR 23. 

119. This is particularly so in case law falling under the TPA and our Federal Corporations 
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poses an obvious dilemma forthecommon law whoseremedy system, for the 
moment, remains a captive of historical division (particularly in the law- 
equity divide), limitation and accident. Our continuing inability to award 
damages (even on a discretionary basis) for innocent misrepresentation is 
sharp testimony to this.Iz0 

It is highly improbable, even if so minded, that our courts could refashion 
remedies at common law to mirror distantly some of the more expansive 
statutory regimes now available to us and here one need only note the order 
making power conferred by section 87 of the TPA. But this acknowledged, 
a systematic reappraisal of remedy at common law is not only necessary, but 
inevitable, themore so in the light of developments occurring in New Zealand 
and Canada.I2' Such a reappraisal has, potentially, a variety of dimensions. 
I simply note two. First, are we to continue to honour the common law-equity 
divide or, as seems probable, are we to admit a "cro~s-over" '~~ of remedies 
and, in particular, the use of a damages remedy in aid of what we now regard 
as equitable rights? Such adevelopment, if allowed to occur in such doctrines 
as unilateral mistake, innocent misrepresentation and unconscionable deal- 
ing,"' would effect a much closer approximation of the common law to 
section 82 of the TPA than is presently the case. The strongest impulse to the 
"cross-over" development will come, 1 venture, from our working out of the 
remedy system which is to sustain our new law of estoppel.'24 

Secondly, and relatedly, are we to continue to assume that there are 
preordained hierarchies in remedies and preordained links between particu- 
lar doctrines and remedies, or is it to be accepted that the common law system 
provides arangeof remedies which is potentially available for usein all cases, 

120. Canad~an court!; have felt no such inhibition In th~s ,  building upon the important decision 
of the Court or Appcal In British Columbia in Dlrsrk I. Nr,w.torr (1983) 48 BCLR I 11. 

12 1. In Ncw Zealand \ee eg Ac~quoc~ultrrr-r Col-por-utlorr 1, Nrw Zr,uIund C ~ c ~ e n  Muswl Co Lid 
[I9901 3 NZLR 299; Mc.Kuskcl1 1, Hrtr.trmcrn [ 19891 3 NZLR 75: E1dr.r.r Pastoral Ltd I. 

Acmk ( f N r w  Zeulut~d [I9891 2 NZLR 180; m Canada Ilusik v Nrw~fon  bid; Cutr.ton 
Etrtr~r-l~r-r.sc,.c Ltd v Boughton cE Co (1992) 85 DLR (4th) 129. 

122. Compare Priestly supra n 89, 29. 
123. Compare DusiL 1. N r ~ ' t o n  supra n 120. 
124. Sec Wulton Stol-PS (Inter.~tutc) Pry Ltil I. Mahrr- wpm n 26; Comrnonw~c~ulih I. Vc~r-wuyerr 

supra n 27: A Mason "Foreword" (1989) 12 UNSWLJ 1 ,  2. 
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so that the issue in principle in a given case is not the availability of a 
particular remedy, but rather its appropriateness? Of our present remedial 
hierarchy Professor Tilbury has concluded that: 

[tlhe inference is inevitable that the Australian hierarchy of remedies is no more than 
a conclusion of history, and that there should he a non-hierarch~cal remedial law in 
which selection of remedy is dependent on the appropriateness of each remedy in the 
context of the policies of the substantive law In ~ssue."' 

In exemplification of this I would also add that New Zealand's Court of 
Appeal has recently held in relation to a duty of confidence, that: 

[flor its breach a full range of remedies should be available as appropriate, no malter 
whether they originated In common law, equity or ~tatute."~ 

Acceptance of a "basket" approach to remedies does, however, raise a 
related issue: is the final choice of the remedy to depend on a plaintiff's 
election or upon the exercise of a judicial d iscre t i~n? '~ '  

If again I have merely posed questions, it is to reinforce that, in the context 
of remedy as much as in doctrine, the common law system has challenges to 
meet if it is to secure for itself significant viability and relevance in the face 
of statutory innovation. 

CONCLUSION 

How we conceive of the common law, and the vitality we are prepared to 
give it, in the age of statutes, is an issue of no little practical importance. The 
statutory shadow is not one likely to recede. And accommodate ourselves to 
it, we must. Unless we retreat to the desperate view that the statute-common 
law relationship is akin to that of "ignorant armies clashing by night", the 
search for some principled explanation of this phenomenon is necessary. 
Though it may be discomforting for many of us, that search takes us back to 
very basic questions that we have long avoided about our legal order and, in 
particular, about the role and character of the common law in it. It is this 
necessity which justifies and explains the, perhaps, unusual course of this 
essay. 
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