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Introduction 

The purpose of this article is to examine the effect of two High Court 
decisions, R. v. Wallis; Ex parte Employer's Association o f  Wool Selling Brokers' 
and R. v. Findlay; Ex parte Victorian Chamber o f  Manufactures,* upon 
the Federal industrial Tribunal's power to award preference to unionists 
under the Commonwealth Conciliation and Arbitration Act. In the course 
of this examination, the article critically assesses in some detail the ap- 
proach by the High Court towards compulsory unionism and the closed 
shop as industrial relations issues. In order to demonstrate more fully 
the relevance of the decisions in Wallis and Findlay to industrial relations, 
and in particular to the practice of the Federal Tribunal, the decisions 
were placed in the contect of the Tribunal's approach to the preference 
power, and of the prospects for re-appraisal of that approach following 
the 1947 amendments to the Conciliation and Arbitration Act. The conclu- 
sions suggest that the decisions were, in point of time, and in import, 
(at least) partially responsible for obstructing the Tribunal from a more 
effective use of the preference powers. 

The Federal Industrial Tribunal's Practice in Preference 
Cases. 

Since 1904 the Commonwealth Conciliation and Arbitration Act has em- 
powered the Federal Industrial Tribunal3 to direct that preference in 
employment be given to members of organisations (in effect to members 
of unions of employees). The original provision allowing for preference4 
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of the author. 

1 (1949) 78 C L R 529 
2 (1950) 81 C . L  R .  537 
3 The Commonwealth Court of C o n c ~ l ~ a t ~ o n  and Arbitranon 1904-1956. the Commonwealth Con- 

c l l~a t~on and Arbltrat~on Comrnlss~on 1956.. the Austrai~an Concll~at~on and Arbttratlon Commls- 
slon 197- 

4 Section 40(b) of the Act See nonr s 47 
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was hedged with substantial qualifications. Preference could be granted 
only in circumstances where notification had been given to all interested 
persons and organisations and an opportunity afforded to such parties 
to be heard.' Further, preference could not be granted unless the ap- 
plication was "in the opinion of the Court of Conciliation and Arbitra- 
tion" approved of by a majority of those affected by the award,%or 
could it be granted in situations where the rules of the applicant union 
were unfair, or placed unreasonable restrictions upon admission to or 
continuance in membership.' Finally, no union was entitled to a 
declaration of preference when its rules permitted the application of funds 
for political  purpose^.^ 

It is obvious that these qualifications presented an insurmountable bar- 
rier to unions seeking preference under the Federal Act. In only one in- 
stance were the provisions in their original form tested and predictably 
the union case failed." However, the Fisher Labor administration 
substantially amended the preference power in 19 10, and as a consequence 
of these amendments, most of the qualifications upon the Tribunal's ex- 
ercise of its power to award preference were removed."' Nevertheless 
two major limitations remained after 1910. First, an award of preference 
could only direct an employer to prefer unionists who were otherwise equal 
with non-unionists. Second, preference could be granted to unionists only 
at the point of entry to employment. These were, however, limitations 
upon what the Tribunal could award. Otherwise the amendments had 
largely unshackled the occasions upon which the power might be exercis- 
ed. After 1910 the Tribunal was invested with a basically unfettered discre- 
tion to award preference in the course of settling disputes," and was 
charged with a statutory duty to award preference when it was necessary 
for the prevention or settlement of the industrial dispute, or for the 
maintenance of industrial peace, or for the welfare of society." 

5 s 40(h) 
6 s 40(b) 
7 s 40(h) 
8 s 5.5(1) 
9 Ser A W U v Pastoral~sts' Fcdcral Council of Australla (1905) 1 C A R. 62 
10 Following thc 1910 amendrnrnts to the Act the pr r fe rcn~r  prrrvislons read as fi~llows. "S. 40(1) 

.l'ht. (:nurt. hy  ~ t s  award, nr hy order made on thr appllcarion ~ r f  any r~rganlzat~or~ or prrson bound 
I,? th? award may - 
(a) dircct that, as between menibcrs ol organlzatlons of employers or cmployres and other prrsons 

(not being sons or daughters of employers ofkrlng or deslrlng service or employment at the 
same tirnc, preference shall, in such manner as is specified In the award or order, he given to 
such rnemhers, other thlngs b e ~ n g  equal, 

( 2)Whmever. In the oplnion of the Court, ~t IS necessary, for the prevention or settlement of thr 
industrial d ~ s p n t r ,  or for the rnalntcnance of mdustrial pracc, or for the welfarr of society, to 
d~rect  that prcfrrrnce shall be glvm to members of organizations as In paragraph (a) of sub- 
section (1) of t h ~ s  scctlon prov~ded, the Court shall so dlrect " 

11 s 40(l)(a) 
12 s 40(2) 
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What happened in the Tribunal's exercise of its discretion thereafter 
is something of a puzzle. The preference provision in the Federal Act 
was based upon the pre-existing powers being exercised in both the New 
Zealand and New South Wales jurisdictions. The Courts and Tribunals 
in these jurisdictions had been very liberal in their interpretation of the 
power to award preference to unionists.13 This was not however the ap- 
proach subsequently taken in the Australian federal jurisdiction. Although 
s.40 in its recast form remained unchanged from 1910 until 1947, the 
powers expressly given in that provision were rarely exploited. In the 
period 1904-1947 there were in excess of 85 applications for preference 
by organisations of employees which were contested before the Tribunal. 
No more that 6 of these applications appear to have been su~cess fu l .~~  

Pinpointing the precise reasons for this peculiar treatment of legislative 
power by the Federal Tribunal, even if it were possible, would require 
detailed consideration which is not possible in this article. Briefly however, 
there appears to have been a combination of factors which induced the 
Tribunal to eschew the granting of preference. 

First, the tribunal's elder statesman, H.B. Higgins, contrary to his ex- 
pansive attitude to many arbitral matters," took an extremely negative 
approach to the granting of preference. In his formative decision in 
Federated Engine-Drivers and Firemen's Association of Australasia v. B. H. P. Co. 
Ltd. 'w igg ins  J .  stated: 

On what principle is preference to be granted or refused? The Act 
gives me no direct guidance, but the main considerations in that 
appeal to my mind would be (1) is the order necessary or conducive 
to industrial peace; and (2) will it aid the Court by encouraging 
unionism, or by preventing injustice to unionists?. . . there is much 

- ~ 

force .... in the position taken .... by Cohen J. in his judgment 
in the Trolly and Draymen's Case.. . . that the union men have to 
fight for non-unionists, as well as for themselves, in the efforts to 
obtain better terms from the employers; that the unionists have to 
pay subscriptions and levies, sacrifice time and energy and . . . their 
employment; and that the non-unionists often assist the employer 
against the unionists in the struggle, and yet come in and enjoy 

13 For a brief account of the early years in the New South Wales jur~sdict~on see R. Mitchell, The 
Development of Labour Law Under the Coalztron Government Some Comments on the 1982 Bill (1983) 17-24. 
O n  New Zealand see H. Broadhead, State Regulatzon of Labour and ~ a b o u :  Dzsputes zn New Zealand 
(1908) chap.X. 

14 These figures have been complled from the cases reported In the Commonwealth Arbltrat~on Reports 
The Reports are generally poorly Indexed and unrel~able The figures must therefore be treated 
with considerable cautlon 

15 For example, his establishment of the bas~c wage prlnclple In Ex Parte H V McKay (1907) 2 C A R 
1 (the famous "Harvester Case") 

16 (1911) 5 C A R 9 
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the fruits of the unionists' exertions and sacrifices . . . But I am very 
loth to interfere with the employer's absolute discretion in choos- 
ing his employees without the employer's consent, or  some very 
strong necessity . . . Moreover, I find, in this case, at present, no 
disposition or wish on the part of these employers to discriminate 
as against unionists ... The burden of proof lies on the claimant 
to show that preference ought to be granted, and that burden has 
not been satisfied." 

There are a number of interesting points to be made about this passage. 
For our purposes however, it is necessary only to dwell upon the discus- 
sion of the grounds upon which preference might be awarded. These 
grounds are set out not as principles but as relevant "considerations", and 
as the remainder of the passage demonstrates, HigginsJ. was not prepared 
to implement them in the F. E. D. F.A. Case, "' nor to raise them to the 
status of principle. O n  the contrary, Higgins J .  introduced further fac- 
tors which had an overriding tendency to place restrictive and limiting 
conditions upon the exercise of the preference power. There was stated 
to be, for example, a requirement that there be "some very strong necessi- 
ty" for interfering with the "employers absolute discretion in choosing his 
own employees". Further, Higgins J .  stated that it was incumbent upon 
the applicant union to satisfy the burden of proof with respect to the ex- 
istence of a "strong necessity" for awarding preference. The example fur- 
nished by Higgins J .  in the F. E. D. F.A. Case is found in his reference to 
a "disposition or wish" by employers to discriminate against unionists. 
The union failed to satisfy any such case. 

Whilst it is not possible to explain why Higgins J .  adopted this ap- 
proach, it is clear that his views on preference continued largely if not 
completely to dominate the thinking of members of the Federal Tribunal 
well into the 1950's."' Further, although some commentators have at- 
tempted to construct from Higgins J.'s decisions a set of "principles" gover- 
ning the grant of preference,'" a study of the cases establishes this con- 
struction as being completely unwarranted. There was in fact only one 
operating principle employed in preference cases; that was the principle 
that preference would not be granted in the absence of proof of discrimina- 

17 Id at 24-26 
18 Cf th r  approach In the New South Waler Tr~bunals,  see for example Laundry Employees' U n ~ o n  

v Wilson (1905) A R (N S W ) 16, Hook-blnders and Paper Kulcrs' Unlon v Ma5ter Printers 
,ind Connectrcl Trndrs' Assoclatlr,n (1005) A R (N S W ) 209, P ~ r e n ~ r n  and Deck-hand\' Associa- 
tlon r Sydney Ferr~es (1907) A I< (N S W ) 111, U n ~ t r d  Labourers' Protrctiv? Soclrty v C~rm-  
rnonwealth Portland Cernent Co (1907) A R (N S W ) 177 

19 Hrgg~rls reured from the Court In 1921 
20 Sec Latrrner, 'Princ~ples Underlyrng the Preference-to- Un~on~ats  Awards In lndustr~al Law' (1981) 

23 , / I  H , see also Drake-Brockrrran J In Arnalgarnated Clothlng arid Allled Trades Unlon of 
Australld v D E Arnall and Sons (1932) 31 C A K 435 
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tion against union members. This principle was unambiguously expound- 
ed by Higgins J .  in 1913," endorsed by other members of the 
Tribunal," and with the exception of very few cases was a position not 
deviated from until well into the 1960's. 

A second factor influencing the negative approach of the Tribunal to 
the granting of preference may be found in the form of preference which 
it was possible for the Tribunal to award. It became increasingly apparent, 
both to the Tribunal and to unions, that a grant of preference "other things 
being equal" was of very little value to the applicant union. Employers 
could easily evade the intent of the award by selecting non-union labour 
ahead of union labour on grounds of competence and qualification." 

Thirdly, there was from the outset, considerable uncertainty among 
the members of the Tribunal as to the extent of the Tribunal's jurisdic- 
tion in matters of preference and union security generally. There was 
confusion, for example, both as to the circumstances in which jurisdic- 
tion might be exercised, and as to the extent of the power; whether or 
not a dispute over preference was required, whether or not preference 
might be awarded to selected groups of unionists rather than unionists 
generally, and whether or not awards of compulsory unionism could be 
made. Further, it was unclear whether awards prohibiting discrimina- 
tion against unions, frequently granted in lieu of preference, were 
valid." These problems of jurisdiction, if not decisive, were clearly in- 
fluential in the manner in which the Tribunal members approached their 
powers under the Act." 

Preference, the Closed Shop and the 1947 Amendments. 
In practice many Australian unions and employers worked within an  

agreed framework of union security devices which went well beyond what 
the Federal Tribunal could order, or was prepared to order, under the 
preference power or any other power in the Act.'b These practices, 
which included the devices of union labour-supply and the post-entry clos- 
ed shop, were generally acknowledged by the Tribunal to be beneficial 
or practical in the industrial relations of those industries in which the 

21 Auatrdllan Budders' Labourers Federation v Archer (1913) 7 C A R 210 
22 Sce, c g . Powers J In Airstrallan Theatrical and Amusement Employees' Association v J C 

W~lliamson (1917) 11 C A R 133 and Starke J in Mus~clans Union of Australla v J C William- 
son Ltd (1920) 14 C A R 438 

23 See, e g the remarks of Higglns J in Federated Seamen's Unlon of Australla v.  Commonwealth 
Steamship Owners' Assoc~ation (1911) 5 C A R .  147 and of Dethr~dge C J In Federated Carters 
and Dr~vers  Industr~al  Unlon of Ausiralia 1. J H Abbott & C o  (1935) 34 C A R 841 at 842 

24 For examples of these types of awards see (1918) 12 C A R 277; (1920) 14 C A R 438, (1925) 
22 C A R 106 

25 See for example Powers J In (1914) 8 C A R 145 and (1917) 11 C A R 51 
26 For a general discussion of preference and closed shop practices In .4ustral1a see Wrlght, 'Union 

Preference and Closed Shop' In B Ford and D Plowman (ed ), A u s f r a l ~ a n  U n f o n s  (1983) 241 
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devices were employed. Martin's study of the forms of certified agreements 
and consent awards brought under the Tribunal's authority demonstrates 
quite clearly that the Tribunal was prepared to endorse these consensual 
practices despite the perceived inadequacies of the Tribunal's jurisdic- 
tion to award compulsory unionism." This duality of union security 
coverage, identified by Martin's research in the 1950's, had in fact been 
an  established pattern much earlier."' 

Nevertheless the fact remained that where employers were not 
agreeable, unions were unable to have the same closed shop practices 
authorised by the Federal Tribunal in the form of preference clauses. The 
alternative approach for unions to take was to move beyond the bounds 
of the preference provisions and to seek to utilise the general dispute set- 
tling provisions of the Act. The definitions of industrial dispute and in- 
dustrial matter, prima facie at least, supported the notion that compulsory 
unionism and the closed shop could be the subject of award coverage."' 
However, the attempt to use these general provisions had proved 
unsuccessful. "' 

In  1947 the preference provisions in the Act were substantially amended 
by the Chifley Labor government." The requirement that preference be 
restricted by the "other things being equal" clause was removed, thus leav- 
ing the way open for awards of absolute preference. It was also made 
possible for preference to be granted at any point in the employment 
relationship. 

For a number of reasons it appeared a probable consequence of the 
1947 amendments that the Tribunal's approach to the exercise of its power 
to grant preference would undergo some revision. It was clear that in 
practice a grant of absolute preference would, in due course, result in 

27 Martin, 'Legal Enforcement o r u n i o n  Secur~ty in Australia'1n J Isaac and B Ford (cd.), Australtan 
Labour Relat~ons Readznzs 2nd ed (1971) 166. 

28 Sr r ,  t. g . CVaters~dr Workers' Federation of Austrdla v Common\\,calth Stranlsh~p Ownrrs' Assoc~a- 
tlon (1918) 12 C A R .  277 at 280-281, Australian Tramway Enlploycrs' Assoc~atir~n v Kallway 
C~r rn t r~~\s ionr r s  for N S W (1927) 25 C A K 597 at 608 

29 See ss 4, 16, 19, 23 and 24(2) of the 1904 Act 
30 In Arnalgamated Clo th~ng  and Allied 'l'radcs Union v 1) E Arna11 (1932) 31 C A R 435 Drake- 

Arockrnan J had awarded "absolute preference" to thr, applicant unlon, rcly~ng- on general powrrs 
under the Art l ~ h r  d c c ~ s ~ o n  was quashed by the High Court in Anlhony Hordern and Sons Ltd 
\ An~al~ar r l a ted  C l ~ ~ t h i n g  and Al l~rd  Trades U n ~ o n  of Australia (1932) 47 C I> R 1 

31 Following the 1947 arncndmenls to the Art the p re f r rcn~e  provision (s 56 from 1947-19.56) took 
thr  following form "S 56(1) A Cunc~l la t~on  Cornm~ssioner may,  by a n  award, or hy an order tnadc 
on the appl~cation of any organ~zatlon or person bound by an award, direct that preference shall, 
rn rrlauon to suck1 matters, In such manner and subject to such conditions as arc spec~fied in thc 
ordrr  o r  award, be g v e n  to such organlzatlons or members therrof as are specified In the order 
o r  award (2) Whenever, in the oplnion of a Conclltatlon Commrssloner, 11 IS necessary, for th r  
prrvrntlon or sctclen~rnt of an industrial dispute, or for the rnainttnance of ~ndustrtal pracr. or 
for the wrlfarr of society, t r ~  dircct that prrfcrenrr shall be alrren to members of organizations as 
provldcd by the last proceeding sub-wction, the Coinmiss~oner shall so d~rcc t  I 

T h e  current prt,v~sion (now s 47) is substantially unalterrd from th r  form 11 took In 1947 
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a union monopoly of employment opportunity. Nevertheless the amend- 
ment was not opposed by the Federal Opposition.'' Further, there had 
been a tendency, though perhaps only a slight tendency, in the pre-war 
years to question the Higgins approach to the power." Those members 
of the Tribunal who were minded to re-think their approach to the 
preference issue must have had their views reinforced by the continued 
political support for the principle of preference and for its exercise in 
dispute settlement. Provisions re-structuring the Court of Conciliation 
and Arbitration in 1947 may also have been expected to have had some 
impact." Pursuant to these provisions, non-judicial "commissioners" 
were given the responsibility for settling disputes, including disputes over 
union security matters, in the first instance. These commissioners, less 
imbued with the legal approach, perhaps less under the influence of the 
common principles and procedures adopted by judicial members of the 
Tribunal, were expected to be more flexible in their approach to the 
preference power. " 

Unions clearly expected that there would be a revised approach to the 
preference power as a result of the 1947 amendments. This expectation 
is demonstrated by the marked increase in the numbers of contested 
preference applications coming before the Tribunal after 1947, and in 
the types of orders being sought in those applications. In the three years 
1948-1950 there were 22 contested applications considered by the 
Tribunal. This figure amounts to more than a third of the total number 
of contested cases dealt with in the period 1948-1970 inclusive, and to 
a third of the number of contested applications dealt with in the years 
1923-1945. We can surmise therefore, upon the assumption that employer 
attitudes remained fairly stable, that the number of applications for 
preference, in the years immediately following the 1947 amendments, 
increased significantly relative to the general experience in the Tribunal's 
history. Furthermore, significant numbers of these applications were solely 
for compulsory unionism, or for compulsory unionism and preference.jb 

However, whatever might have been the expectation of unions in 
respect of the Tribunal's discretion to grant preference there still remained 

32. Australia, House of Representatives, Debates, 1947, 1309 (16 April, 1947). 
33 See Beeby J .  in Waterside Workers Federation v. Commonwealth Steamship Owners' Association 

(1928) 26 C A R.  866. 
34 For a general account of these changes see 0 de R .  Foenander, Studzes In Awtralian Labour Law 

and Relatzons (1952) Chap I11 
35 See the vlews of the Leader of the Opposition in Australia, House of Representat~ves, Debales, 1947, 

1309 (16 Aprll, 1947). The experience in New South Wales is comparable. The numbers of awards 
of preference increased dramatically in the years when the jur~sdictlon was exercised by non-judicial 
Boards in the first instance: see M~tchell, supra n.13. at 20. 

36 See, e g , (1948) 61 C A R 170, (1948) 61 C'A R 237; (1948) 61 C A R.  483, (1949) 63 C A R 
274, (1950) 66 C A.R 481 
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for determination a number of important questions concerning the ex- 
tent of the Federal Tribunal's jurisdiction so to do. Two major questions 
had yet to be authoritatively determined. These questions were:- 
(i) whether an order or award for preference could be made in the 

absence of a dispute over preference; and 
(ii) whether the section of the Act specifically authorising the Tribunal 

to direct that preference be given (s. 40 prior to, and s. 56 following, 
the 1947 amendments) was the limit to the Tribunal's powers to award 
preference. 

Waiting in the wings was a sub-question. If the answer to question (ii) 
was affirmative, was a claim for something different from preference (e.g. 
compulsory unionism) within the general jurisdictional powers of the 
Tribunal? 

The form of words adopted in the preference section seemed clearly 
enough to impose no requirement that there be an existing dispute over 
preference for the Tribunal's powers under that section to be exercised. 
The provision empowered the Tribunal to make an order or award of 
preference "on the application of any organisation or person bound by 
the award"." Presumably that application could be made at any time in 
the course of a dispute over other matters. The weight of judicial opi- 
nion was overwhelmingly in support of this view." 

The position on question (ii) seemed much less clear. In Waterside 
Workers Federation v. Gilchrist, Wat t  and Sanderson, 3g Knox C . J. and Gavan 
Duffy J .  had expressed the view that the power to award preference was 
limited by the bounds of s. 40." Starke J .  however had expressed the 
opposite view, that there were general powers under the Act to award 
preference.'' Isaacs and Rich JJ. did not consider the question. Drake- 
Brockman J.'s decision in Amall's Casd2 clearly went beyond the bounds 
of s. 40 in awarding unqualified preference. However, that decision was 
reversed by a majority in Anthony Hordern and Sons Ltd .  v. Amalagamated 
Clothing and Allied Trades Union of Australia. +' In  the latter case Gavan 

3 i  s 49(1) (1910-1947), s 56 (1947-1956), s 47 (1956.) 
38 See, e g , Hlgglns J In Austrahan Workers Unlon v Pastorallsts' Federal Council of Australla (191 1) 

5 C A R 48 at 98, Dethrldge C J In H V McKay v Court of Arbltrat~on of Western Australla 
(1929) 28 C A R 333, Grlffith C J In the Tramways Case (No 2) (1914) 19 C L R 43 at 81 
(though the ChlefJust~ce thought that the provlso rn~ght therefore be const~tut~onally invalid), and 
the majorlty vlew In Waters~de Workers Federation \. Gllchrlst, Watt and Sanderson (1924) 34 
C L R .  482 (Isaacs, Rlch and Starke J J , Knox C J and Gavan Duffy J ,  expressing no oplnlon) 
In Anthony Hordern and Sons Ltd v Amalgamated Clothlng and Appl~ed Trades U n ~ o n  of 
Australla (1932) 47 C L R 1, a majorlty agaln supported thls view (Starke, Evatt and McT~ernan 
J J ) and ~t appears not to have been strenuously reslsted by the dissenting members of the Court 
(Gavan Duffy C J ,  and Dlxon J ) 

39 (1924) 34 C L R 482 
40 Id at 496 
41 Id at 549 
42 (1932) 31 C A R 435, see supra n 26 
43 (1932) 47 C L R 1 
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Duffy C .J., Dixon and McTiernan JJ. took the view that the existence 
in the Act of a special power to award preference subject to certain limita- 
tions, must be taken to indicate that the Court had no unqualified power 
to do the same thing through another provision in the same Act." 
Gavan Duffy C.J. and Dixon J.  argued that even if s. 40 was intended 
to apply in situations where no dispute (in the technical sense) as to 
preference existed, it was still intended by Parliament to apply to every 
case where preference was sought. Unfortunately this majority opinion, 
in what was a forerunner to the decision in Wallis,"' relied somewhat in- 
adequately upon the wording of s. 40(2)"' read in isolation from s. 
40(1). There are strong grounds for suggesting that the wording of s. 40(2) 
could not be use to govern the approach towards the section as a whole. 
Indeed the wording of s. 40(2) (now s. 47(2)) suggested that it was in- 
tended to apply on different occasions from the exercise of power under 
s. 40(1). Section 40(2), it is submitted, was intended to give the Tribunal 
no discretion other than to direct that preference be given when it was 
necessary for the prevention or settlement of an  industrial dispute, or 
for the maintenance of industrial peace or for the welfare of society, even 
though the subject of preference be not in dispute, or even sought by 
one of the parties. Section 40(1) appeared to envisage a situation where 
preference could be sought and directed at the Tribunal's discretion even 
though not originally demanded by the union. This construction would 
leave the remaining possibility that when preference was sought as part 
ofthe original claim by the union, it could be processed as any other industrial 
matter and become part of an  award. It was this construction of the 
preference power which was favoured by the dissentients Evatt and Starke 
JJ in Anthony Hordern.+' Their judgments favoured the view that s. 40 
was an expansion of the authority of the Tribunal in preference cases, a 
view earlier expressed by Starke J .  in Gilchrist, Wat t  and Sanderson. Col- 
lectively their judgments made much of the policy implications inherent 
in reducing the Tribunal's dispute settling  power^.^" 

Much of this argument, concerning the limits of the Tribunal's power 
to award preference, appeared to have been made redundant by the 1947 
amendments. Removal of the "other things being equal" limitation gave 
rise to the possibilty, if not to say expectation, that forms of unqualified 
preference tantamount to compulsory unionism might be awarded by the 
Tribunal. For this to occur however, it was necessary that compulsory 

44 Id at 7 per Gavdn Duffy C J , at 7 per D~xon J ,  nnd at 20 per Mcl'lernan J 
43 See supra n 21 
46 (1932) 47 C L R 1 at 7-8 
47 Id at 10-1 1 (Starke J ), at 14-18 (Evatt J ) 
48 Particularly Evatt J who polnted out (at 16) that the rnajorlty new would remove from the Tribunal 

the power to settle preference d~sputes ~nvolvlng unreg~stered organlsations 
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unionism should be regarded as an industrial matter."' Preference of 
course was clearly recognised as an  industrial matter, and there was 
nothing in the Act clearly separating preference and compulsory unionism, 
and necessarily suggesting that "preference" excluded the latter. In fact, 
in some isolated cases, the Tribunal had gone so far as to sanction com- 
pulsory unionism in the form of consent awards. '" 

Notwithstanding all of this, in due course the decisions in Wallis and 
Findlay completely defeated the immediate aspirations of the unions, and 
ruled out prospects for awards of compulsory unionism in the future. 

The Decisions in Wallis and Findlay. 
In R. v. Wallis; Ex parte Employers Association of Wool Selling Brokers5' the 

Federal Clerks Union had sought variation of two awards to which it was 
a party. In both instances the demand was in effect a demand for union 
monopoly of employment. That is, the demands required not only that 
from the date of the award's operation only unionists should be engaged 
when the employer was taking on labour, but also that all current 
employees should become, if they were not already, members of the union. 
Further, the claim was for a monopoly not by unions generally, but by 
a specific union, the F.C.U. The major distinction between the two claims 
was that the variation in the Clerks (Wool Stores) Award sought to effec- 
tuate a post-entry closed shop situation, whilst that in the Shipping Clerks 
Award sought the introduction of a pre-entry system which required the 
employer to accept union supply of labour. The employers sought pro- 
hibition in the High Court to prevent the variations taking place. 

It was the decision of the whole Court" that the Act did not empower 
the Tribunal to make the variations. The leading judgements in the case 
were delivered by Latham C.J. and Dixon J .  

Both Latham C.J. and Dixon J .  were of the view that the preference 
provision (then s. 56) did not authorise a grant of monopoly of employ- 
ment to an organisation of empoyeees. Monopoly of employment, it was 
held, was something different from preference and went therefore beyond 
the bounds of s. 56. Further, s. 56 was the limit of what could be ordered 
in respect of preference to unionists because it conferred a "specific power" 
in respect of a limited subject and ". . .upon ordinary principles of inter- 
pretation the provision in which that is done should be treated as the 
source or . . . . authority over the matter notwithstanding that otherwise 

1 9  Tha t  rornpulsory unionlrm was an "industrial matter"  thin the mcanlng Slvcn to that t r r m  In 
ihr  Z l ~ r  does not seem to h a r r  h r r n  ~cr iously contr \ t rd  in the pre-1947 cdrcs 

50 S r c .  r g ,(1918) 12  C: A R 277. (1913) 50 C A R 5 
51 (1949) 78 C L R 529 
5 2  Latham C J . Rich,  Dixon. h l c T ~ e r n a n  and  1Yehh JJ 
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the same or a wider power might have been . . . covered by general authori- 
ty (given in other sections in the Act)"" 

T o  this point the Court had merely adopted the view of the majority 
in Anthony Hordern, and the acceptance of that view alone was sufficient 
to dispense with the union's case. However the Court went further and 
considered whether a claim for union monopoly of employment could 
amount to an  "industrial matter" within the meaning of the Act." It was 
held that it could not. Union monopoly of employment neither fell within 
the initial words of the definition of industrial matter "all matters per- 
taining to the relations of employers and employees"" nor within any of 
the specific paragraphs enumerated in the definition.jb 

The views expressed by Latham C.J. on the statutory concept of "in- 
dustrial matter" contained an additional and important element. It seems 
that in Latham C.J.'s view the fact that the Federal arbitral Tribunal 
had no power to grant compulsory unionism logically impelled the con- 
clusion that compulsory unionism was not an industrial matter." 
However it will be argued in this paper that there is nothing that com- 
pels such a conclusion and submitted further, that there is nothing in 
the other judgments delivered in the case to suggest that this was the view 
of the High Court generally.'' 

In  R. v. Findlay; Ex parte Victorian Chamber of Manufacturerss9 the 
Clothing and Allied Trades Union of Australia had filed a log of claims 
upon employers one part of which included a demand for compulsory 
union membership for those employed in the trade. Commissioner Findlay 
made an award which attempted to meet the demands of the union whilst 
avoiding the effects of the decision in Wallis. Among other things the 
award provided that an employer should not employ non-union members 
where union members were available and willing to accept employment; 
that an  employer should notify the union when no union member was 
available and willing to accept employment, and allow the union 48 hours 

53 (1940) 78 C L R 529 at 550 per D ~ x o n  J (bracketed words added) See also Latham C J.  at 542 
Latham C J polnted out that para (J) of the de f in~r~on  of "lndustnal matters" refers to preferent~al 
employment of persons no! bang  members of an organlsatlon H e  took the view that unless thls ex- 
presslon was read down in 11ght of s 56 11 would s ~ t  somewhat incons~stently with the express power 
given to the T r ~ b u n a l  to award preference to members Whllst there is some force In thls argument 
11 may be overcome by adoptlng the argument that the express pou,er glven In s 56 is Intended 
to give rise to a prlvllege to unlons when no dlspute has taken place over the subject of unlon 
membersh~p 

54 The  term "lndustr~al matters" IS defined In s 4 of the Act 
55 (1949) 78 C L R 529 at 545 (Latham C J ), at 547 (Rlch J ), at 554-5 (McTlernan J ) 
56 Id at 540-541 (Larham C J ), at 547 (Rlch J ), at 553-4 ( D ~ x o n  J ), at 555 (McT~ernan  J ), at 

555-6 (Webb J ) 
57 A \lew that he repeated In R \. Flndlay (1950) 81 C I, R 537 
5 8  cf Hall, 'Compulsory Un~onlsm Returns' (1971) 45 A L J 415 at 420 
59 (1950) 81 C L R 537 T h e  members of the Court In thls case were Latham C J , D ~ x o n ,  M c T ~ e r -  

nan,  Webb and Kitto JJ 
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to provide a suitable person; that an employer should not continue to 
employ a non-unionist if the union had notified the employer of the 
employee's non-membership, if such person refused to become a union 
member within 14 days and there were union members available to ac- 
cept such employment. It is apparent from this brief outline of the award's 
provisions that it did not provide for compulsory unionism in the sense 
that employers bound by the award could employ only union labour. 
However in the course of his judgment Latham C .J. noted that the award 
had been worked "so as to bring about in actual practice the result that 
employers should be at liberty to employ only unionists nominated by 
union  officer^".^" 

O n  application by the employers for prohibition the High Court held 
that the preference clause contained in the award was invalid. The deci- 
sion was based principally on three separate grounds. 

First, the whole Court (following Wall i s )  considered that the original 
demand, being explicitly a demand for compulsory unionism, did not 
give rise to an industrial dispute. Nor was the Court prepared to read 
the demand as covering, or including, the lesser demand for preference, 
or to allow that a new dispute over preference had occurred in the course 
of proceedings before the commissioner. There was therefor nothing upon 
which the powers given in s. 56 could be exercised as they were neither 
relevant nor incidental to the settlement of the dispute." Since there was 
clearly an industrial dispute over other matters, it must follow from this 
that the Court took the view that s. 56 had no independent operation 
in the context of a dispute, though only Latham C.J. expressly address- 
ed this question." Earlier dicta favouring a different approach must 
therefore be taken no longer to apply. 

Secondly, the preference clause did not in any event comply with s. 
56 as the Court interpreted the requirements of that section. The clause 
failed to specify in an appropriate fashion the manner in which preference 
was to be given, the persons to whom it was to be given and the condi- 
tions under which it should be given."" 

60 Id at 548 (cmphas~a added) 
61 Id ;st 543-4 (Latham C J ), at 54!1-551 (Ulxon J ), at 551-2 (McTlernan J ), at 553 (Wchb J ), 

nt 554 ( K ~ t t o  J ) 
62 Id at 543-4 
03 Id dt 5+5-6 (1.atham C J ), at 550 (Dixon J ) Dixon J was < orrrt r to s u g ~ c s t  that thr  award IS 

~n\.,il~d ~f j t  Rors bcyond or 1s substantially d~flcrcnt  frum th'rt w h ~ h  the demand contrmplates, 
be< aus r  11 15 thrn I lcar that thcrc has bccn no d ~ s p u t c  over what has heen awardcd Howrver Ulxon 
,J 's argurnrnt (a1 550) srrms,  oddly, to suggest that thr  f a ~ t  that the comrnlsslorier was cxcceding 
his junsdi(rlon was a further rcawn fbr f i n d l n ~  that thr  orlglnal claim dld not give rue lo  an in- 
clustnal dlsputr It was quite clcar in this case that a dispute cxrsted When the commiss~oncr fram- 
cd a clause falling ou t s~dc  rhc ambit of the log, the rcsultlng invalidity was surely a ~ o n ~ e q u e n c e  of 
thc racc that n o  d~spu tc  over a part~cular  rnattcr arose, not a realon why the log did not s ~ v e  r ~ s e  
lo thc necessary dispute. 
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Thirdly, the award as framed produced a result which was quite dif- 
ferent from what was contemplated by the demand (i.e. the award granted 
a complex form of unqualified preference whereas the original demand 
was for compulsory unionism). Thus for Latham C.J. a person served 
with the original log of demands, but not taking part in the arbitral pro- 
cesses, could not have expected from the form of those demands to have 
found himself bound by a clause such as that awarded by Commissioner 
Findlay. '' 

A Critical Assessment of the Major Premises Forming the 
Basis of the Decisions in Wallis and Findlay. 

Two major propositions emerged from the High Court's deliberations 
in Wallis and Findlay: (1) that the specific grant of preference excludes 
the power (in the preference section or elsewhere in the Act) to grant 
compulsory unionism and (2) that compulsory unionism is not otherwise 
an industrial matter within the meaning of the Act. Adoption of these 
propositions has had significant repercussions upon the legal settlement 
of union security disputes in the Australian federal jurisdiction. It also 
is certain that the decisions in Wallis and Findlay will contine to affect 
practical undustrial relations unless substantial revision of the two pro- 
positions is undertaken. Attempts to evade the effects of Wallis and Findlay 
in the 1970's proved unsatisfactory, and it seems tolerably clear that from 
an industrial relations perspective the Federal Tribunal requires the power 
to order compulsory unionism in appropriate  circumstance^.^" The next 
part of this paper examines the arguments upon which a revision of Wallis 
and Findlay might rest. 

(1) The specific grant of preference excludes power to grant compulsory unionism 
(a) It has been urged that compulsory unionism is a form, albeit an ex- 

treme or highly effective form, of preference to unionistsbb and 
therefore sanctioned by the Act after the 1947 amendments had 
removed the requirement that a grant of preference be qualified. 
There are however two basic and apparently overwhelming difficulties 
with this argument. The first is that the High Court reads the 
preference section not as empowering the Tribunal to grant preference 
to unionists, but as empowering it to direct that preference be given 
(presumably by the employer though the section does not strictly re- 
quire this)." Therefore the fact that an award might, or does, cause 

65 Even ~f 11 was conceded that compulsory un lonsm could he granted under the Act, the further 
questlon of the const~tutional validity of such an  order rernalns largely unexamined 

66 See, e g . E I Sykes and H J Glasbeek, Labour Law i n  Au~tra i ia  (1972) 7 4 1  
67.  See R v Findlay (1950) 81 C L . R  537 at  551 (Kitto J ) 
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the stream of employment to run in favour of the union (as an  order 
for compulsory unionism must do) does not mean by reason of that 
fact alone that the award is a valid exercise of the preference power 
as spelled out in the section. 
Secondly, it was decided in Findlay that where an employer is directed 
to give preference, it is implied that this necessitates that there be 
a choice exercisable by the employer.hR This view seems to have 
arisen by inference from the ordinary meaning of the word 
"preference"."" None of the judgments in Wallis expressly uses the 
term "choice""' or appears explicitly to have considered whether or 
not preference does require an "exercisable choice". Nevertheless the 
conclusion seems inescapable upon a literal reading of the provision. 

(b) It may be argued that the preference provision is not a grant of power 
per se but a direction as to the manner in which the Tribunal's general 
power in relaton to preference is to be exercised." O n  this view the 
Tribunal's general powers to deal with compulsory unionism would 
be unaffected by the preference section which serves merely as a guide 
to the form of the order if preference is granted. 

(c) It was argued earlier that the wording of the original s. 40, which 
remains largely unaltered, is consistent with an  intention of the 
legislature to extend the powers of the Tribunal to provide for a grant 
of preference when preference is outside the ambit of the dispute. 
This argument was advanced both in respect of the power inherent 
in s. 40(1) and s. 40(2). It has been suggested that in either case there 
is no necessity for the dispute, expressly or impliedly, to have in- 
cluded a demand for preference. If this construction is correct, the 
preference provision should not fall victim to the maxim expressto unius 
est exclusio alterius since the general powers to settle disputes by awar- 
ding preference, and the specific power to direct that preference be 
given, are intended to be exercised at different  time^.^' 

(d) finally, one might argue that the existence of a power to award 
preference does not, by necessary implication, remove from the 
Tribunal the power to award compulsory unionism. 
This argument might be supported on two grounds. First, a power 

08 Id at 548 (Latham C J . ) ;  at 5.54-5 (Knto ,J ) 
6'1 Id at 553 (Wrbh J )  
70 cf I.arh;rm C ,J rn R v Findlay (at 548) 
71 Srr I.atharn C J in Mrtal Trades Employers Assoc~at~on v Amalgarnatrd E n ~ r n e e r l n ~  Union (1935) 

54 C L R 387 ;it 405, scc nlm Hall, supra n 58, at 419 
72 It should be riotcd however, that rnsrlfar as the dcc~s~or r s  rn K \. Wallrs and in l< v Findlay ap-  

pcnrcd to be r u l ~ n g  on the effei ttvrnrss of s 56(1), r t  niay still be qucst~onable whether s 56(2) 
(now s 47(2)) rrqulrcs thc rxlstencr of a d ~ s p u t c  ovrr  prrkrcncc before 11 can be excrcrsed, see 
Australran Foreman Stevedores Associatron v E P and A Frazrr (1961) 98 C .A K.  924 at 927-928 
pcr Ashburner J 
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to award preference and a power to award exclusion from employ- 
ment are quite distinct powers. Therefore a restriction or limitation 
upon one does not affect the other. Hall has pointed out that a clause 
granting preference does not legally exclude anyone though it might 
in practice have this effect.'? 
Secondly, by the Court's own admission in Wallis, compulsory 
unionism fell within the same general subject matter as preference (i.e. 
it was a matter ejusdem generis with preference).'' One  would think 
it at least arguable therefore that the Tribunal had power to deal 
with the dispute pursuant to the preference section. However this 
was not the approach of the High Court. It found that a claim for 
compulsory unionism, though ejusdem generis with preference, was 
nevertheless a subject distinct from preference. 'This distinction was 
necessary for the Court's two pronged approach to the argument. 
Since the subject of preference quite clearly is an industrial matter, 
the finding that the claim for preference was different from a claim 
for compulsory unionism was not an industrial matter." O n  the 
other hand the Court was of the view that the dispute (had there been 
a dispute) should be limited by the terms of the preference section 
(s. 56 after 1947). That is to say that in the Court's view s. 56 was 
the sole source of power in respect of disputes concerning preference 
and matters ejusdem generis. Since compulsory unionism was a mat- 
ter ejusdem generis with preference it was covered by s. 56, pursuant 
to which compulsory unionism could not (on the Court's interpreta- 
tion) be granted. Strictly speaking therefore the finding in Wallis that 
compulsory unionism was not an industrial matter was unnecessary. 
Even had the Court concluded that compulsory unionism was an in- 
dustrial matter, and that a claim for it gave rise to an industrial 
dispute, its subject matter was annexed to the matter of preference 
and therefore limited by the terms of s. 56. 
The Court in Findlay tackled the problem somewhat differently, 
deciding that preference and compulsory unionism were completely 
different (as would preference be distinguishable from wages, or 
health and safety), and therefore that no dispute could arise which 
could be covered by the terms of s. 56. O n  this line of reasoning the 
argument based upon the implied limitations of s. 56 was largely ir- 
relevant. The Court's conclusion that there was no dispute was all 
that was necessary. 

i 3  Hall, supra n 58, at 419 
i 4  See D~xon J at 593 
75 T h ~ s  polnt 1s dealt wlth ~nf ra  



19861 PREFERENCE PO WER 353 

( 2 )  A Claim for compulsory unionism does not give rise to a dispute over an in- 
dustrial matter. 

It follows from the foregoing that this finding was not strictly necessary 
in Wallis. There are further substantive grounds for rejecting this 
proposition. 
(a) T o  conclude that a demand for compulsory unionism is not a de- 

mand over an industrial matter because the Tribunal has no power 
to grant the demandi?s not an  inescapable conclusion. It might 
equally as well be argued that though such a demand gives rise to 
an industrial dispute with which the Tribunal is competent to deal, 
the Tribunal is limited to settling the dispute in a particular 
manner." 

(b) The finding in Wallis  that "compulsory unionism" was not an in- 
dustrial matter within the meaning of the Act was an  unreasonable 
and artificial interpretation of the Act's provisions. The  expression 
"industrial matters" is defined in s. 4 of the Act as meaning "all mat- 
ters pertaining to the relations of employers and employees" and 
without limiting the generality of that clause a further number of 
industrial matters are separately listed. In  Wallis  it was argued that 
the claim for cornpulsory unionism was an industrial matter on the 
basis of the opening words of the definition, and four of the 
enumerated matters contained in the definition. These were:- "(h) 
the mode, terms and conditions of employment"; "(i) the employ- 
ment of children or young persons, or of any persons or class of per- 
sons"; "6) the preferential employment or the non-employment of 
any particular person or class of persons or of persons being or not 
being members of an organisation"; and "(k) the right to dismiss or 
to refuse to employ, or the duty to reinstate in employment, a par- 
ticular person or class of persons." 
Three of the judges in Wallis  considered that a demand for exclu- 
sion of non-unionists was not a matter pertaining to the relations 
of employers and employees."' Rich J. advanced no arguments in 
support of his contention, but the views of Latham C.J. and McTier- 
nan J .  were fairly similar. Their Honours held that not all demands 
between employer and employee create disputes over industrial mat- 
ters. In  the view of Latham C.J., the claim for monopoly of employ- 
ment had consequences which took it, potentially, beyond employer- 

7 0  Hall, supra n 58, at 420 assumr\ thla to hr thr ba\br of thr d r u s ~ o n  In Wallis In fact only Latham 
C J rxpres,Iy rrlakes thc polnr, and ~t was not, strictly spcaklng-, acon~luslon rhar rhr Cnurt nrcessari- 
ly had to rrach 

7 7  Thlr  seems to have been thr vlrw of Evatt and Klrh JJ ln thr Metal Trades Case at 449 

78. Latham C.J , McTiernan and R ~ c h  JJ. Two Just~ces, Dixon and Webb JJ. did not expressly deal 
with that part of the definition 
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employee relations, and which could be compared with a claim "that 
employers should transfer their assets and business to their 
employees"." Further, the Chief Justice argued that a claim for the 
exclusion of non-unionists prima facie is not an  industrial matter af- 
fecting the relations of employers and employees because those rela- 
tions remain the same whatever the state of relations are between 
employers and non- employee^.^^ McTiernan J .  took the similar 
view that an  employee's membership of a union has nothing to do 
with the specific relations arising from the creation of the employ- 
ment re la t i~nship .~ '  
There are obvious objections to these conclusions. It probably has 
to be accepted that not all claims by employees upon employers (or 
vice versa) give rise to disputes over industrial matters, though it 
has yet to be fully explained why demands of the nature cited by 
Latham C.J., which may even question the right of ownership of 
the enterprise, are not industrial in nature. However, whatever might 
be thought of that contention, it seems clear enough that the loca- 
tion of "compulsory unionism" as an industrial relations issue is many 
degrees removed from those claims with which Latham C.J. drew 
parallels. 
Since there is no clear definition, testing which matters do and do 
not pertain to the relations of employers and employees can only be 
done by having reference to the relevant industrial relations norms. 
Whilst there has been some tension in the High Court as to whether 
this requires an  assessment based upon prevailing norms at the time 
of Federation, or it allows for a changing assessment according to 
varying standards,'> it seems incontestable that the practice of com- 
pulsory unionism and demands imposed upon employers for "closed 
shops" have been part of industrial relations in Australia since the 
late 1800's at least." 
Further, Latham C.J.'s view that "compulsory unionism" does not 
affect the relations between the employer and the employee persists 
with the antiquated notion that the relations of employers and 
employees (or at least in the sense that they are spoken about in the 

i 9  (1950) 81 C.L R 537 at 546 
80  Id Thls proposition by Larham C J.  seems oddly mlssrated If thc c l a m  is for comp~ilsorv unionism, 

members of the categor) to bc excluded from employment may well be currcntly employrd 
110n-union1~ts 

81 Id at 554.355 
82 See for example R v.  Portus. Ex  parte Australian and New Zealand Banking Group  (1972) 127 

C L R. 353 and see discussion in LI' Creighton, \V Ford and R Mitchell. Labour L a w  Mater~als  
and C o m m m t a y  (1983) 308-310 

83 See LL'right, .Union Preference and  the Closed Shop I" Australla' In B Ford and D Plokman (ed ) 
"lustraIran L'nzons (1983) 241 
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definition of industrial matters) are essentially individual. In  any 
dispute over compulsory unionism the individual contractual rights 
of the employer and employee might remain the same, but their 
respective collective interests clearly will be affected by the outcome 
of the dispute, and in particular by the extent of unionism at the 
place of work. This much was made clear in the celebrated Badge 
Case"' where the High Court interpreted the expression "employers 
and employees" not as persons necessarily in contractual relation- 
ships, but as describing the two opposing classes engaged in industrial 
relations. Seen from this perspective, disputes over trade union 
strength would seem to pertain to the relations of employers and 
employees, unless the words "pertaining to" and "relations" are read, 
unduly narrowly, as necessarily referring only to the existing rights 
of the parties and not to their interests." 
Latham C.J. and Rich J. were the only members of the Court in 
Wallis who dealt specifically with sub-clause (h) of the enumerated 
"industrial matters" in s. 4. Latham C.J. held that "conditions of 
employment" referred to conditions under which persons are 
employed."" It was therefore not apt to treat this clause as including 
matters relating to the prohibition of the employment of other per- 
sons. The response to this is obvious. It is true that both claims in 
Wallis  were couched in terms of non-employment for non-unionists. 
The corollary of this however, is that for a person to retain or hold 
employment, that person would, if the claim was granted, need to 
be a union member. It would seem therefore that the demand in 
substance (if not in form) was seeking to impose conditions of employ- 
ment upon persons employed, or to be employed, similar to a re- 
quirement that an employee wear protective clothing or be a qualified 
tradesperson. 
Latham C.J. took much the same approach in respect of para. (i) 
of the definition. The Chief Justice relied upon the use of the term 
"employment" in that paragraph as excluding from the Tribunal the 
power to deal with matters pertaining to the prohibition of employ- 
ment of other persons. Some support for this argument may be found 
in the specific use of the term "non-employment" in para. (j). Read 
in isolation however, the construction of the paragraph is compati- 

84 Anstrallan Tr;lmways Employcl-3 Assoclatlon v Prahran and Malvern Tramways Trust  (1913) 17 
(; Id R 680 ("Unl~rn Eadge Casc") 
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ble with the view that the Tribunal is given the power to consider 
the question of employment of classes of persons rather than the mere 
detail of that employment. Webb J.  was the only other member of 
the Court to consider specifically the application of para. (i). His 
Honour's view that para (i) gave no power to exclude non-unionists 
from employment, whilst giving power to exclude children," is 
seemingly internally inconsistent, and contrary to the thrust of 
Latham C.J.'s position. 
The applicant union in Wallis relied most heavily upon para. C j )  of 
the definition. Latham C .J. drew attention to two possible interpreta- 
tions of the term "non-employment" contained in the paragraph."" 
O n  one hand it could mean the immediate or existing failure of the 
employer to employ certain persons or classes of person (e.g. by 
deiscriminating against unionists). O n  the other it could be taken 
more widely to include a claim that the employer should be prevented 
from employing a particular person or class of persons. The Chief 
Justice opted for the narrower interpretation. If the wider interpreta- 
tion was adopted, it was argued, the definition could be stretched 
to include a claim that employers falling within a certain description 
should not employ any persons and would thus be forced out of 
business. This, it was thought, was an unlikely power to have been 
intended by Parliament to be given to arbitration authorities. Both 
Rich and Dixon JJ. also appeared to opt for the narrower interpreta- 
tion of the term "non-employment"." Dixon J .  went further and 
contended that "non-employment" was not an  expression to use if 
it was meant to refer to a demand that persons "employed" should 
be no longer "employed"."" This argument is, however, rather un- 
satisfactory since it does not address the suitability of the term "non- 
employment" for encapsulating a demand that non-unionists not cur- 
rently employed should be "not employed". 
The basis of Latham C.J.'s argument on para C j )  seems to make 
nonsense of the industrial relations context in which the Act operates. 
Elsewhere in its argument the Court had given quite a narrow inter- 
pretation of the words "pertaining to the relations of employers and 
employees". How then could it seriously be suggested that upon any 
reading of para. C j )  a claim for excluding employers from business 

87 Id dt 555 
88 1.1 at 541 
89 Id at 547 (Rlch J ), at 553 ( D ~ x o n J  ) Webh J (at.555-56) found 11  unnrcrssarv to dcc~dc  on the 
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would get beyond first base? It is hardly controversial to assert that 
Parliament did not intend to give the arbitration authorities power 
to exclude employers from business. But this fjct must b y  inference 
arise from what is understood o f  the conventions and practices o f  
industrial relations and industrial tribunals. T h e  argument is not a 
convincing one for concluding that Parliament similarly did not in- 
tend to give those tribunals the power to  exclude certain class o f  
employees. Again, whatever the legislative intention might be in  
respect o f  this latter question had to  be considered in reference to 
the industrial relations context. It is clear that at the time the Act 
was introduced it was common for parties engaged in industrial rela- 
tions, and for industrial tribunals in the exercise o f  their powers, to 
deal with the "non-employment" o f  non-unionists. 
Finally Latham C.J .  was the only member o f  the court to give 
separate attention to para ( k )  o f  the definition."' T h e  application o f  
this head o f  power was fairly easily refuted on  the basis that what 
the union was seeking was a provision imposing a duty to  refuse 
employmrnt .  O n  a literal reading o f  the paragraph, the Tribunal 
lacked that power. 

Conclusion 
Following a period o f  some doubt as to the extent o f  the Federal 

Tribunal's powers, the High Court in Wallis and Findlay established the 
upper limitations within which union security claims coming before the 
Tribunal must  be dealt. Perhaps contrary to expectation, the effect o f  
these decisions was to impose quite significant restrictions upon the power 
o f  the Federal Tribunal to  settle disputes over the closed shop and union 
security generally. 

T h e  High Court has frequently been criticised for excessive legalism, 
particularly in  industrial cases.'' T h e  analysis in  this paper has attemp- 
ted to demonstrate that the approach o f  the Court  in these two  cases was 
unduly narrow and literalist, and that upon any reasonable and liberal 
interpretation o f  the Act ,  the term "industrial matters" embraces the issues 
o f  compulsory unionism and the closed shop. Although none o f  the 
judgements in  Wallis and Findlay are explicit o n  this point, it clearly was 
the view o f  both Courts that Parliament would not have intended to  give 
the Federal Tribunal the power to order compulsory unionism."' Th i s  
view is formally rooted in  individualist philosophy ( i .e .  that it would be 

91 Id at ,540 
92 Scc, r g , Mahrr and Srxton, 'The l-I~sh Court and Indu~rrlal Rrl.itlorr\' (1972) 46 A L,J  100 
O'I '1'hrl.c 1s an lnd~cauon of l h ~ r  In the judgment of I.ntharn C , I  In R \. Wallla (at 546) 
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against public policy compulsorily to exclude non-unionist employees 
because to do so would constitute an unwarranted interference with their 
rights). Yet it is clear that the Federal Tribunal had long authorised such 
practices by agreement between the parties, and that there had been no - 

attempt by Government's to move against these practices. Further, it was 
commonly acknowledged that the practice of unqualified preference pro- 
duced in the long term a de-facto post-entry closed shop situation. Since 
the 1947 amendments had made it clear that it was intended that the 
Tribunal should award, in appropriate cases, unqualified preference, one 
may seriously question the reality of the view that the Act gave the 
Tribunal no powers over the closed shop issue per se. 

For the High Court to find that compulsory unionism was not an in- 
dustrial matter, and therefore that it could not give rise to an  industrial 
dispute invoking the powers of the Tribunal was, in practical terms, more 
far-reaching than the conclusion that the Tribunal had no power to grant 
the demand because of the limitations of s. 56. If a demand for com- 
pulsory unionism did give rise to an industrial dispute, the Tribunal would 
be able to exercise other powers even if it could not grant the claim. For 
example, the Tribunal could use its powers of conciliation, or it could 
make an order to award granting one or more forms of preference since 
this would be meeting part, though not all, of a legitimate claim. As the 
position now stands, the Tribunal lacks the power to deal with disputes 
on the closed shop, though informal proceedings no doubt take place 
where the parties are willing to allow this to occur. The consequences 
of this lack of power were to become particularly noticeable in the 1970's 
when the Arbitration Commission sought to extend its jurisdiction by 
adopting a more liberal interpretation of the preference power.'" 

The particular limitations upon the Tribunal in seeking to exercise its 
jurisdiction over matters of preference may be summarised as follows:- 

(i) there must be a claim for preference (i.e. the Tribunal's power must 
be invoked by the demands of one of the parties to the dispute and 
cannot be invoked by the Tribunal itself);" 

(ii) the claim must be for preference as distinct from compulsory 
un ion i~m; '~  

(iii) the Tribunal in making its award, if it decides so to do, cannot award 
preference so as to eliminate all choice in the employer;"' 

(iv) the Tribunal, in directing that preference be given, must specify the 

94 See eg , Federated Clerks Union of Australia v Altona Petrochemi~al Co Pty. Ltd (1971) 138 
C A R 967, (1973) 150 C A R 387. Plast~cs, Res~ns,  Synthet~c Rubbers and Rubbers (Un~royal) 
Award 1975 (1977) 188 C A R 943, (1979) 225 C A R 728 

95 ' l 'h~s  a r~srs  by ~rnphra t~on from thc d e ~ ~ s i o n  In R v F~ndlay 
96 Sce both R v Wall~s and R v Flndlay 
97 Id 
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persons to whom, the manner in which, and the conditions upon 
which such preference is to be given. Failure to do this with suffi- 
cient clarity will invalidate the award;'"' 

(v) preference may be given at any point in the employment relation- 
ship, including upon engagement, promotion, transfer, the granting 
of leave and upon termination;"" 

(iv) preference may be granted to a class of unionists (e.g. members of 
one union over members of another, or some members of a union 
over other members of the same union) rather than unionists 
generally. ""' 

Virtually all of the discussion in Wallis and Findlay was concerned with 
the ambit of s. 56(1) (now s. 47(1)). This has tended to obscure the 
significance of s. 56(2) (now s. 47(2)). It may have appeared from the 
lack of attention given to the latter sub-section that the High Court did 
not favour the view, contended for earlier in this paper, that s. 47(2) has 
independent operation. If this view is correct then s. 47(2) would appear 
to amount to no more than a direction to the Tribunal as to when it is 
to exercise its powers pursuant to s. 47(1). O n  the other hand later cases 
in the Arbitration Commission have revived the suggestion that s. 47(2) 
authorises an  award of preference in circumstances different from those 
covered by s. 47(i).I1" However it must be assumed that whatever the 
veracity of these views, that sub-section (s. 47(2)) could only be given 
effectivitly when there is an existing dispute over preference."" 

It is not possible fully to comprehend the effects of Willis and Findlay 
upon the practices of the Federal Tribunal without a close examination 
of the role of the Arbitration Commission in the preference cases of the 
1970's. In this period the Commission was faced with the difficulty of 
tailoring awards of preference to concede, in effect, the post-entry closed 

98 See R v Findlay 
99 T h ~ s  was made poss~ble by the 1947 amendments to the Act Ho\vever case? granting preference 

other than upon engagement did not regularly occur untll the 1970's 
100 There was or~ginally cons~de~ab le  doubt as to whether the preference sectlon allowed selective 

preference between unionists, see, e g , PowersJ In Amalgamated Soc~ety ofcarpenters  and Jolners 
\. Vestey Brothers (1917) 11 C A R 51 There was no d~scusslon of t h ~ s  polnt by the majorlty 
in the Anthony Hordern Case, but the minorlty - Evatt J (at 18) and Starke J (at 10) - followed 
the news  expressed by the majorlty In the earher case of Gilchrist, M'att and Sanderson In that 
case Isaacs, Rich and Starke JJ interpreted the use of the term "members" rather than "the members" 
In s 40(l)(a) as indicating that the Tribunal could select between members of the organisation when 
granting preference (see Isaacs and Rich JJ at 536-7 and Starke J at 54p-550) Knox C J and 
~ a \ a n  Duffy J (at 496) dissented from t h ~ s  view After 1947 the posltion was clarified by the amend- 
ments to the preference provision which now spec~fied that preference be glven "to such organisa- 
lions or members of organlsations as are spec~fied in the award or order " 

101 See, e g . the remarks of Ashburner J In Australian Foremen Stevedores Associat~on v E P and 
A Frazer (1961) 98 C A R 924, at 927-928 and the dec~sion of Commiss~oner Gough In Pulp and 
Paper Workers' Federat~on of .4ustral1a v Assoc~ated Pulp and Paper Mills Ltd (1973) 169 C A R 
753 

102 l ' h ~ s  would seem a minimum requirement as a result of the declsion In R \ Findla) 
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shop, whilst not going so far as to violate the principles laid down in the 
two High Court decisions. Although it is beyond the parameters of this 
paper to comment further upon these developments, the short term ef- 
fects of the 1947 amendments and of the decisions of Wallis  and Findlay 
upon them were also interesting and two brief points will be made about 
these. 

First, the very clear effect of Wallis  and Findlay was to rule out any 
prospect of de jure compulsory unionism, by award, in the Federal in- 
dustrial jurisdiction. The legislation amending the Conciliation and Ar- 
bitration Act was not enacted until December 1947. Wallis  was decided 
in mid-1949. That being the case there was, to all intents and purposes, 
no opportunity for the newly appointed commissioners to demonstrate 
what their attitude would be to the expanded powers to award preference. 
Commissioner Findlay's deliberate attempt to evade the implications of 
Wallis failed when the High Court refused to read a claim for compulsory 
unionism as encompassing a claim for the lesser award of preference. 

Secondly, the decisions in Wallis  and Findlay appear to have induced 
a response among members of the Federal Tribunal which was not in- 
tended or suggested in those decisions. It seems that in a number of cases 
in the post-1950 period, some commissioners were in doubt of their powers 
to award absolute preference because that might amount to an  award of, 
or induce the development of, compulsory unionism. "" Despite the fact 
that the "all things being equal" requirement was removed from the Act 
in 1947, there was no award for unqualified preference until 1958.'"' It 
is necessary, perhaps, not to read too much into this fact. There was, 
overall, little significant change in the manner in which the Tribunal 
members exercised their powers to award preference in the post-1947 
period, as compared with the approach taken before that time. Not only 
were awards of absolute preference rare until the 1970's, but awards of 
preference of any type numbered only 12 of 61 contested applications in 
the period 1947-1970. Nevertheless it is difficult to resist the conclusion 
that, at least in part, the rulings in Wallis  and Findlay had the direct con- 
sequence of stifling the expansion of preference in awards, and thereby 
of negating legislative intention in that matter. 

103 See (1952) 73 C A R 703 at 708 (Comm~ssioner Blackburn), (1956) 86 C A R 334 at 360 (Com- 
mlssloner Donovan), (1957) 87 C A R 3 2 i  at 343 (Comm~ssioner Chambers) 

104 Munlc~pal Officers Associat~on of Austrai~a v Lord Mayor, Aldermen and Cltlzens of the Clty 
of Adelaide (1958) 89 C A.R 174 




