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An Overview 

In recent years, courts and legislatures have become increasingly 
sensitive to imposition on members of the public by persons who, by 
abusing their 'superior' bargaining power, exact unfair contracts from 
them. In Anglo-Australian contract law, notions of unconscionability have 
emerged which enable courts to review unfair contracts not otherwise 
open to review on the ground that they are procured by the abuse of 
unequal bargaining power. 

In England, developments apparently inspired and encouraged by 
contemporary legislation, have been said to "herald the eventual accep- 
tance of a new contractual doctrine of economic duress"' or to be the 
promising beginning of a doctrine of unconscionability comparable to 
s.2:302 of the American Uniform Commercial Code2 . 

In actuality the responses of the courts in England do not quite support 
any impression of heightened receptiveness to a doctrine of uncons- 
cionability. The English notion of unconscionability is still skeletal and 
has small if distinguished following. In applying it, judges have constantly 
safeguarded their decisions by basing them in the alternative on tradi- 
tional principles. In Australia, until 1983, courts have tended to do justice 
only according to law, however, regretably bad the law may be. 

The skeletal notions of unconscionability, and even if tentatively pro- 
pounded, are yet another example of a discernible readiness on the part 
of judges to be more direct and open in their approaches to contractual 
problems. And as unconscionability takes into account a spectrum of social 
and economic factors not susceptible to being comprehensively listed, it 
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has become the subject of criticism as a means of administering 'justice' 
at the expense of 'certainty'. 1 

Irrespective of whether 'justice' and 'certainty' are in the first instanck 
opposed or harmonious  objective^,^ unconscionability is now very muc 
a part of Anglo-Australian law. For legislation in England and Australi 
have in the meantime superseded the notions to varying degrees. In 
England, the Unfair Contract Terms Act 1977 empowers courts to, inl- 
ter alia, police the reasonableness of contractual terms. In Australia, the 
Contracts Review Act 1980 of the state of New South Wales invests courtls 
with a wide discretion to review unfair contracts. 

The most important development in Australia is the proposed federql 
proscription of unconscionability to be introduced in the Trade Practicds 
Act 1974. The exposure draft amendments to this Act has a section 
prohibiting "unconscionable conduct relating to contracts and proposefl 
contracts". Apart from the implications of the proposed amendment for 
Australian law, this move will foreseeably influence the fruition of statle 
and territorial initiatives commenced almost a decade ago. For example, 
in late 1975, the Working Party on Consumer Protection Laws for t 
Australian Capital Territory (A.C.T.) prepared a Bill for the Law 
(Harsh and Unconscionable Contracts) Ordinance 1976 which we t 
further than isolated applications of unconscionability such as s.88F 2 f 
the Industrial Arbitration Act 1940 of New South  wale^,^ s.32 of the 
now repealed Hire-Purchase Act 1960, also of New South Wales5 ancl 
s.4 of the now repealed Money-lenders' Act 1912-24 of W.A. Although 
the Bill did not progress beyond the Legislative ~ s s e m b l ~ , ~  the Co - f sumers' Affairs Council of the A.C.T. decided in May 1980 to furth r 
consider the matter and to determine what action if any, should be takeq. 
In South Australia, the Law Reform Committee in its 43rd ~ e ~ 0 l - t  
"Relating to Proposed Contracts Legislation" recommended that the law 
should be altered to enable the courts to review contracts which are u4- 
just and to modify the application of unjust contractual terms in certain 
circumstances to avoid injustice that may otherwise ensue7. 

3 Tiplady, 'The Judlc~al Control of Contractual unfa~rness' (1983) 46 Modern L R 601 
I 

4 S 88F empowers the New South Wales Industrial Comm!ss~on to declare a contract void ~n whale or ~n part Ln 
the ground that $1 1s unfair, harsh or unconscionable, or 1s agalnst the publlc lnterest but only where the contract 
has an 'lndustrlal colour or flavour' and 1s one by means of or by the agency of whlch a person performs worktn 
any ~ndustry I 

5 Trebllcock, 'Reapenlng Hlre Purchase Transactions' (1968) 41 A L J 424 The new comprehenswe cred~t leglsla- 
twn o f N  S W 1s now made up of the Credtt Act, 1984 and SIX cognate Acts all of whlch wrre assented to on 28 
June  1984 In Vlctona there are the Credlt Act 1984 and the Credit (Admln~stratlon) Act 1984, both assented to 
on 22 May 1984 

6 Further work on the subject w~l l  be resumed after the Working Party has perused the report of the lint twelve months 
upcratlon of the N S W Conrracts Revtew Act 1980 Nlnth Annual Report of the A C T Cunsurrlrr Affafal~s Coun- 
r ~ l  and Bureau 1 

7 The committee recaved ~ t s  reference followmga resolutmn of the state's Leglslattve Counc~l that the Contracts ~ e v j e w  
Bill before 11 be w~thdrawn for reference to the Law Reform Comrnlttee 'for ~ t s  report and recommendations regar- 
ding the lmplementatron of the Bill and that the Blll he re-drafted to allow for 11s ~nter-relatlonshlp wlth other cts 
and to take lnto account ~ t s  effect on lnternat~onal and currency contracts' 

4 
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The pages that follow review the state of Anglo-Australian law on 
unconscionable contracts in greater detail. The first part of the paper looks 
at equitable developments which may yet have significant residual 
application. The second part of the paper studies the English and New 
South Wales legislation as two convenient 'models' for the proposed 
introduction of a federal notion of unconscionability. The differences in 
the designs of the Unfair Contract Terms Act 1977 and the Contracts 
Review Act 1980 justify their treatment as two dissimilar legislative 
approaches. The Unfair Contract Terms Act 1977 is more specific, 
detailed and particular. As Lord Diplock observed, "It is a complicated 
statute. One could almost describe it as a fussy one."' The Contracts 
Review Act 1980 is brief and more general. 

Unconscionability in English Law: Origin and Theoretical 
Basis 

The notion of unconscionability in the United Kingdom is developed 
in the concept of abuse of bargaining power in the three main cases of 
Lloyds Bank v Bundy, Schroeder Music Publishing v Macaulay, and Clgord Davies 
v WEA Records. According to its chief proponent, Lord Denning, it has 
older origins and is a progression of the common theme of relief from 
unfairness underlying several traditional defences. These include undue 
i n f l ~ e n c e , ~  duress of goods,10 unconscionable transaction" undue 
pressureL2 and unfair salvage agreements where, broadly speaking, the 
abuse of unequal bargaining power was the basis for reopening bargains 
where exchanges had been made for totally inadequate considerations.13 
The time has come, says Lord Denning, to unite the several established 
rules into a general principle: "as a matter of common fairness, it is not 
right that the strong should be allowed to push the weak to the wa11".14 

It would seem that the traditional defences enumerated by Lord 
Denning have in the course of becoming accepted doctrines concealed 

8 D~plock, 'The Law of Contract ~n the Elghtles' (1981) 15 1J B C L H 371 
9 E g Allcard v Sklnnrr (18871 36 Ch D 145 (C A ) Tate v Williamson (1866) L R 2 Ch App 55, at bl  . Tufton 

v Spern~ [I9521 2 T I. R 516 
10 As whrrc a party has a strong bargaming pusltlon brcause hc has possess~on ul guuds ubtalned by a legal rlght as 

:I pawn or pledge, e g Astley v Reynolds (1731) 2 Stra 915, 99 E R 939, Grcrn v Du~ket t  (1883) 1 1  Q R D 
275,  Plgut's case (1614) 11 Co Rep 26b, 77 E R 1177, Parker \. Bnstol & Enetcr Kallwdv (1851) 6 Exth 702, 
Stccle v Williams (1853) 8 Exch 625, Maskcll v Hornrr [I9151 3 K R 106 

11 E g Evans v LcweIlln (1787) I Cox Eq C 331, 29 E R 1191, 'equ~table surpr~se', Fry v Lane (1888) 40 Ch U 
312, '~r faar  advantage', Wood v Abrey (1818) 3 Madd 417, 56 E R 558, O'Rurke v Rolungbroke (1877) 2 App Cns 
814, a1 823 per Lord Hathcrley In these cases the contract 1s ~nvaltd 

12 E g Ormesv Beadel(1860) 2 Ctff 166, at 174, 66 E R 70, D & C  Bulldersv Reer [I9651 3 All E R 837, at 841 
13 Lluyds Bank v Bundy [I9741 3 All E R 757, at 765, applced ~n McKenzcp v Bank of Montreal ct al (1975) 7 

0 R (2d) 521, affd (1976) 12 (1 R (2d) 719 (Ont C A ) wheri a bank was held tu have taken advantage of a 
woman's ~ m o t ~ o n a l  relatlonshlp wlrh a man and a wrongful setzule of a car Noted In C a r ,  'Inequnllty of Bargain- 
111s Power'(1975) 38 L R 463, Scaly, (1975) 34 Comb L J  21, Wooidr~g?, supra n 1 Clark, 'The Unconac~onab~l~ty 
Dortrlne Vtrwed f rnm an lrrsh Prrsprctlvr' (1980) 31 N o  Irc L Q 114-146 

1 1  [I9711 '3 All E K 757, at 767 
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the notion of unconscionability that threaded them. ' j  For example, the 
notion of unconscionability which underlies undue influence has remained 
obscured in the chapter of undue influence. And as the specific doctrine 
of undue influence defined in some detail the types of clauses and contracts 
that can be set aside, it resisted the development of a general principle 
of unconscionability. The view was taken that specific doctrines ought 
not be extended liberally.16 In  equity too was hidden a doctrine of 
mistake and surprise which prevented a party from 'snapping up an  offer' 
because of unconscionable conduct vis-a-vis the other.17 Indeed, a 
general relief from unconscionable transactions was being developed by 
the Court of Chancery but it scarcely made its mark because it was 
overshadowed by the specific equitable reliefs granted to certain more 
common types of unconscionability: in particular, the equitable relief 
exercised in favour of heirs and expectant heirs.'' Until Chesterfield v 

J a n s s e n , l g  the courts were more willing to consider transactions involving 
heirs and expectant heirs as being harsh and oppressive.20 

It is only partly true that unconscionability is derived from the tradi- 
tional doctrines. For unconscionability has undoubtedly been encouraged 
by the widespread use of exhorbitant exception clauses and standard form 
contracts whereas the traditional doctrines have arisen quite independently 
of them. At most it may be said that exception clauses are merely "penal- 

I5 They ~nbolved a common element of exploiting or trading on  the ~ e a k n e s i  of one of the partles See also M'addams, 
'Unconscionab~l~ry In Contractr' (1976) 39 hf L R 369 

16 For cxamplr. Sir Eric Saihs (and Calrns I. J agreeing) in L l q d s  Bank \ Bund) \+,as syrnpatheric with Lord Denn- 

mg's \ > e n  of a general dactrlnc of abuse of bargaming power but preferred to basc his derlslon on  the ground of 

undue ~nfluence ~n a reiatlonshlp of truir and confidence ~ h ~ h  i \ a ~  i<mirded b) the bank 
l i  Hartog 5 Colln 8i Shieldi [I9391 3 All E R 566 I S  rhr first reported declelon of such a case In relation ro \nlc af 

goods See generallv, LV Ashburner, Prtnr~plfr ojEguiry 2nd ed (1933) chap 10. 291-703 
18 See Fletcher, 'Review of Unconscionable Transactlonhjl973] 1 L-ni Qld L J 44, M'addams. supra n 15, Lawson. 

'The Law Relatlng to Improvident Bargalns' (1973) 24 Ib I L Q 171, Slayran. ,The Unequal Bargain Doctr~ne 
Laid Denn~ng In Lloyds Bank \ Bundy'(1976) 22 .McGtlIL J 94, W ~ n d e r ,  'Undue Influence and Coerc~an'(1939-10) 
'3 .M L R 97, Craiiford, 'Restlrutlon - lnconsc~anable  Transacrlan - Undue Advantage Taken of Inequality 
between Partles' (1966) 44 Can Rot Res 142. and generally, W~lron ,  'Freedom of Contract and Adheslvn Conrracrr' 
(1965) 14 In1 Comp L Q 172. Ross-Maityn. 'Unconsc~onable Bargalns' (1971) 121 Y e *  L J 1159 It 8s sometmes 
thought that James v Morgan (1663) 1 Leb 11 1, 83 E R 323 is  the earllest case piovldlng for revlew of untons- 
c~onable bargalns In the common law, In that case there was a sale of a horse for a barley corn a n a ~ l  In the horse's 
shoes, doubling the amount for each successive natl There were 32 nads and the prlce came to 500 quarters of 
barlev i+orth 100 The jury at Hyde C J ' s  urglng aivardcd 8, the value of the horse as damages for breach of con- 
tract There IS, however, no  lndlcatmn in the brlef reports of the facts of the case and the judge's d ~ r e c t ~ o n  that 
there \+.as any  unfair or opprobr~ous practlce In the procurement of the contract Thornboraw v W'h~tacre (1705) 
2 Ld Raym 1164, 92 E R 270 (an agreement to deliver an amount of rye which exceeded that In the whole world) 
- a poorly reported case ~ h ~ h  \%as settled out of court has also been regarded as support for James \ hlorgan, 
~f ~n Hume \. U S (1889) 132 U S 406 and Chesterfield o Janssen (3751) 2 Ves Sen 125, 28 E R 82, where 
damages were awarded according to %hat the courts regarded were rhe partles' f a r  entlrlement where the contracts 
Mere unreasonable and unconsclonablc 

19 ( l i51)  2 Vri Sen 125. 28 E R 82 
20 The orher party \$,as required ta discharge rhe onus that there mas no unconscionable practice ~n the procurement 

of the contract In  M'lseman v Beake (1690) 2 Vern 122, 23 E R 688, for example, a transaction entered lnto 
by an expectant h e r  who was an eccleslast~cal law practltloner to ralse money an  promissory notes due on  hls uncle's 
death was avo~ded ?Ilrhuugh there was no  undue pressure or qurst>anabie conduct by the other party In the pro- 
curement of the agreement, the court held that h ~ s  urgent nepd of money was used to get from h ~ m  the harshest 
term3 poeslble In return 
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ty clauses in reverse"" and that whereas some of the traditional doctrines 
deal with "unduly high liquidations", unconscionability deals with "un- 
duly low liquidations".22 None of the traditional doctrines is concerned 
with standard form contracts in the same way as unconscionability can 
have special relevance to them. 

It would seem that if unconscionability does in fact deal with the same 
problem as do the traditional doctrines, these latter doctrines would be 
quite sufficient. This is demonstrably not the case. In  the cases of undue 
influence typified by Allcard v Skinner2\he element of unconscionability 
lay in disreputable, unconscientious conduct and the assertion of pressure 
of a very personal kind. Some "unfair and improper conduct, some 
coercion from outside, some overreaching, some form of cheating, and 
generally, though not always, some personal advantage obta ined by the 
guilty party was involved.24 Thus,  to capitalise on a father's fear of the 
criminal prosecution of his son,'" to take advantage of one suffering 
from religious delusions2%r of the old age and lack of business ex- 
perience of a party'7 are well known examples. Similarly, in the cases 
of the vulnerable expectant heirs the advantage taken of their financial 
embarrassment involved comparable pressure. 

In a corporate economy characterised by mass production, transac- 
tions are seldom quite so personalised that one party may be said to have 
gained dominance over the needy or the de~~erate.~"ituations of 
fiduciary or confidential relationships are perhaps even less common in 
the many situations involving the use of standard form contracts. Here 
the "trading on the weakness of another" takes the fbrm of a diminished 
or  unreal option in the market, uninformed choice, and the use of the 
notorious "small-print" clauses to surprise the other party. The subser- 
vient or exploited party may be the consumer; the oppressor, usually a 
business corporation. The  element of oppression often arises precisely 
from the impersonalised and non-individualised means of contracting of 
which the standard form contract is a classic example. 

21 Kohophonr Fat~ltttcc \ Bhnk 11'16G/ ' 3  All E R 128 (C A ). at 142, per Lold Dtplolk "T11c court has nu g r r ~ r r a l  

junxi~rtlon tu rr-lorrrl tcrrns of a contract bc<,rurc 11 thlnka thcrrl unduly unrruni o n  urtr of Ihc partIra - olhclnlrr 
wc 5itould 1101 be SO hanl put tu find turtuous ror~rtrurtions fur rxcrrrptton clans?? whlrh arr prnalty claucca ~ r r  r~verer",  
cf h u  v ~ c u  an Srhrozd~r  MUSK I'ublirhrng \ hlacaulay 119741 'I All I: K 616 

22  The cxprc%<ons are horrowcrl tnrrn W , ~ d d a m ~  

23 (1887) '46 Ch D 145 (C A ) 
2 1  Supr,~.gt 181, per Llnrllry L J  . ID Unwn HankoiAusttalld\ Whltelaw [190b] V L K 711, at 720, the court spoke 

of"thc !lnpropcr usc of the 'a*crrrd,~n~y' ocqu~l-ed b) one pwson uvrr another lor the brncfit of hnnlself or surnconc 
c l v .  50 thnt the 'rcts of the pcrwi, ~nflllrnccd are nor. ~ r r  the fullr3r ~ e n s r  of rhr word. hlr f r w ,  volr~ntnry arts" 

25 \V~lllnrns v Baylry [ l X b l ~ 7 3 ]  All E R 227 (H 1. ) 

26 Norton v Relly (1764) 2 I:drn 286. 28 E R 90R 

2 7  Hlornl~y v R?nn (1957.58) 90 C I. R '302. Black v W~lron (1977) 70 D L K (3d) 192 A rnlp o l l rnd  at a srttour 
und~rra l i i r  was act &ride for unconsctonah~llt~ ~ h c r c  the tcndur kncw that thr porihn,cr wa, ruffcrirr~ lrorrr [Ire 
eficcts of dlcohol and had no  ~ndrpcnrlcnt advlrr 

28 Sce rlrc prrsorraltsrd nature of tire corrdnnons glvlnq r ~ s c  to unduc ~nfluencr In U'tlltztun, Cor i I ru~ I ,  Vul 13, '3rd erl 
para l(iZr,A, 



If unconscionability has no strong claim to older origins, it is at least 
theoretically consonant with the fundamentals of English contract law 
- it is not opposed to the sanctity of terms and freedom of contract. For 
these are given a fresh interpretation to accomodate judicial review of 
an unconscionable contract. 

Without denying the basic idea of consensus it is now insisted that the 
element of agreement must be 'real'. When bargains were more in- 
dividualised and parties co-determined the terms of their contract it was 
acceptable to regard the contract as the objective manifestation of the 
parties' subjective actual agreement to their terms. But in contracts where 
one party does not negotiate and co-determine the terms with an approx- 
imate economic equal, the resultant contract cannot realistically be said 
to reflect his agreement. The truth of the matter is that if both parties 
are to have meaningful freedom of contract, the need to refrain from 
interference must be reconciled with the need to ensure real freedom of 
contract. For this purpose a distinction is made between freedom to enter 
into an agreement "freely and voluntarily" and the freedom from interven- 
tion once the contract is made.2" Judicial intervention is said to be 
necessary precisely for the preservation of freedom of contract that 
underpins contract law. T o  put no restriction on the freedom, it is said, 
\\.ill "logically lead . . . to contracts of ~ lave ry" . '~  In effect then, freedom 
of contract and sanctity of terms remain as fundamental concepts of 
contract law. 

Lnconscionability accordingly focuses on the circumstances and process 
of contract procurement which affect the free and informed choice of one 
party. It justifies judicial revision of the substantive unfairness of a 
contract. 

Uncertain Framework and Skeletal Principles 

It appears from the three main English cases3' that there are various 
kinds of unconscionability and,  accordingly, different ways in which 
unequal bargaining power may be abused. Unequal bargaining power 
may exist because men are "necessitous" there being an abuse of such 
power when advantage is taken of their need. Lloyds Bank v Bundy involved 

1 ' l i l l*  t l l i , l . , l ! i O , ,  1, \.,I111 \li,<l I,,, i , ~ ! , i , / , I  ( 01  I,l,tl,l!,l li , I , I , , I . , 1 ,  i\,,- 111<111.1111 1 1  1,1\11!1 1 i l l r l t ) : l l  lli . i t l l l l l l  , l l i < l  

1 1 ' , t  ( ( 1  I ~,.I.,,II ~ c , n ~ r . i c  r. >I, !I-I, I \ , ~ , i c ,  I IIL \t,t!:ll_illll\lilc 1 1  C l l ~ ~ l ~ . t l l \  I I ' l l - 1  2 ;  ! ( a 1 ,  I / > t  ' 1 1 < c ( l i > r i ~  111 ( ( > t i  

, ,  t <  I \  ! , , , I  \ \  ~ : w x n \ j ~ ~ < > ~ t >  IW~IB Ihl> ,  > I \  \ I t , \ <  1 ( ' O I B ~ I , ~ ,  1, $ , I  4~111, ,~ t )n  t o < I  IIIC I ~ < > N C ~ I I I K  cut F t # n < I  !XI!C !n t , t I  R I C , ~ < I ~  
I ' I ,  I I t i  1 1 - 1 4  I / , ~ ~ I ! I I I I .  I,! ,111, I , < I  I,,< ,,,,,. , t i  .,.,, \,  I , , l t l l < l , l l l ~  \ \ , i l l  ,!I1 l l i~~ll l l l l  , , ' < ! l l t l  i . i -%' i l l l l l i  1, ' .  

1 1 1 1  1 0 1  I , <  l l l < < l l , I I  ill < l l l l l l l 1  1 , 1 1 1 1 1  \\11.1111 i l l > '  , ., lil \ \ ~ l l l ! < l i l ~ <  - I l i i  I I I  ! 

I ! , I 1  ( , I '  I :  1 R ,  I 1 IICIC ,- I I I  \ ~n l l . i > , c i  111 111 i ~ 1 n j 1 a 1 < * ! 1  I.i\\ ! x I i ~ , l l  
I  ., ,I: , . ill I h ~ l l  o t  c l > l l  I I I , , I  I 8 .  I ,  I I I 1  , , I < /  1)<1,~11:i i :  i l l > l j  I C G  \ K . I~ I \A I \  

I \ ,  t I I I I \ I  ! i ' i t ' l (  l \!I I K I l l1  i ,  , : i t  I 1 1 1 1  K t ) , )  I , ,  lmli,., \I! ! ,1 !1 (111~  \ v C l  I I I  ~( IC I I I I  < , I  1 8 1 1 1 1 1  l t l  I H ~ ~ I M  - 1 t u  1, 
.11.1'! \  ..,,,,< ,I,,,,,, >i 1 , 1 0 1 1 ,  il,, I > . i l i ( i l l l l l , C  I ' l i l ; ]  : ! > I  I ,  toll 

I I , \ * I \  I+,t:>l, \ l \ t t ~ ~ ~ l b  1 1 ( 1 7 + ,  % \ I 1  I K ;->7 \ ~ I ~ x t , , , l ~  t \Ic~-IL 1 1 ~ d ~ l ~ 4 > ~ ~ ~ q  \I , ,< t w l ~ \  l i 1 1 7 4 j  I \ I 1  1 K lhll) 

t : ~ < l  ( I h l l ~ ~ ~ ~ l  I ) t w c  - \ I\ I \ I < , ,  1 l ' l-!] I kll 1~ K 2 3 -  ~ w <  , t l - w  < - t t l > > , t  ! >  I \I.~\I, >, ~ ~ ) I > I , %  1, I t 4  
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an abuse of bargaining power of this kind. Bundy had guaranteed his 
son's company's overdrafts and executed sizeable charges on his only asset 
to the bank to borrow money for the son whose company was in dire 
straits. Bundy had no independent advice and the forms were not left 
for his consideration. In allowing the appeal on the ground that the con- 
tract was unfair and had resulted from the abuse of unequal bargaining 
power, Lord Denning took into account (i) the fact that the considera- 
tion which the bank had supplied was grossly inadequate: the bank did 
not promise to continue or increase the overdraft. It had merely extend- 
ed the ovrrdraft for a short period of five months but effectively reduced 
it by insisting on 10% of incomings going to a second account; (ii) the 
relationship of trust and confidence which existed between them and that 
the bank knew Bundy relied on it to advise h ~ m  on the transaction; and 
(iii) the bank's awareness that the farm was his only asset and that despite 
this and the conflict of interests between them, the bank had traded on 
his weakness by allowing him to charge to his ruin without independent 
advice. j' 

A more 'economic' instance of abuse of bargaining power is where a 
party exploits his superior market power by the use of standard form 
contracts. Here, standard form contracts are seen to be the result of the 
concentration of particular kinds of businesses in relatively few hands. 
Unless, it is said, they are the result of extensive prior negotiations by 
representatives of the commercial interests involved and are adopted 
because experience has shown that they facilitate the conduct of trade 
and where the parties' bargaining powers are fairly matched, they are 
unconscionable. For they are dictated by that party whose bargaining 
power, either exercised alone or in conjunction with others providing 
similar goods or  services, enables him to say: "If you want these goods 
or services at all, these are the only terms on which they are obtainable. 
Take it or leave it". When a party is in a position to adopt such an attitude, 
it is a "classic instance of superior bargaining power".33 

The English ticket cases in the nineteenth century, it is said, were 
probably the first examples. The restraint of trade agreements in Schroeder 
Music Publishing v M a ~ a u l a ~ ' ~  and ClifSord Davies v W.E.A. RecordsY%re 
more recent instances. In both eases, exceedingly lop-sided agreements 
were entered into between individual songwriters and publishers. The 

'32 An *Iternatwe ground of deciston was the hreach uf a fiduciary relattorl o w ~ d  by the Rank to Bundy Thl? comes 
wlthln t l ~ c  second class uf undue tnllrier~ce rlcscrtbcd by Cotton L J ~n Alkard v Sktnner whrrr the court mtrrvenes 
"not on  thr ~ r n i l n d  th.rt any wl-onglul art ha% ~n fact hccn cornrnltted by the rlonre hut on tlie  round of publlr 
pnllry dnd to prcvrnt the rela~~orr* w h ~ h  exlsted betfirm ~ I I P  parties and thr ~nllucnce arlslng thcrefrorn h e t n ~  a b u s ~  
rd" l'ha othrl- ludge? bawd thclr dcctslons on thlr Sround loo Sef the conservative approach by Calm, 1. J tn 
Mountford v Scott [1'175] 1 All E R 198, at 202, f l  McVcn~h ,J ~n Buckley v Irwin [I9681 N 1 98 

'33 Srhroedcr Murlc Publ~shlng v Macaulay jiY741 3 All E R 616, al p 624 
14 [I9741 3 All E R 616 

35 119751 1 All E R 2'37 



19851 UNCOLWCIONABLE CONTRACTS 169 

songwriters were bound to assign to the publishers for a period of five 
years (which could be extended by the publishers to ten years) the world 
copyright in all compositions during and before the term of the contract. 
Royalties were payable for songs published or recorded but the publishers 
were not bound to exploit the works. The songwriters were not to engage 
in publishing work. The contracts were set aside on the ground that the 
bargains were unfair36 with Lord Diplock observing in the first case that 

what your lordships have in fact been doing has been to assess 
the relative bargaining power of the publisher and the songwriter 
at the time the contract was made and to decide whether the 
publisher had used his superior bargaining power to exact from 
the songwriter promises that were unfairly o n e r o u ~ . ~ '  

The contracts were unconscionable because they were not the subject 
of negotiation between the parties. The policy, Lord Diplock explained, 
is to protect weaker parties from being forced into unfair bargains by 
those who are in stronger bargaining positions. 

A difficulty with this type of abuse of bargaining power relates to how 
superior market power is determined. It seems to be presumed in Lord 
Diplock's discussion of standard form contracts that the use of consumer 
standard form contracts is per se the result of the concentration of market 
power. The sweep of such a suggestion is grossly misleading for it takes 
a linear view of standard form contracts. Thus it has been severely 
criticised as being "entirely without factual f ~ u n d a t i o n " . ~ ~  Perhaps Lord 
Diplock did not intend to assert categorically that their use is invariably 
the result of the concentration of market power. His emphasis on 
bargaining power in standard form contracts had been in reply to the 

36 It war assumed by the House of Lords rhat the agreement was in rertra~nt of trade Under the accepted law a restraint 

is v o ~ d  unless it 1s compatible u ~ t h  publlc lnrerest and 1s reasonable between the partlei The leading case in the 
n~neteenth century on these rests was Sordenfelr v hlaxlm Sordenfelt Guns & Arnmunit~on [I8941 A C 535, see 
also Herbert hlorrls \ Saxelby [I9161 1 A C 688, at 707, a different approach w a s  adopted ~n Jacobs v B~lls [196i] 
N Z L R 249,  at 252-253, Peetera v Schlmanskl [I9751 2 S Z L R 328, at 3'35 

'37 [!9i4] 3 All ER 616, at 623 It 18 quite clear that the test of restraint of trade 1s no\\ the fa~rness of the contract 
"the rest of fairness I S ,  no  doubt whether the reitrlctlons are both reasonable. necessary far the protectLon of the 
lcg~t~mate  lntereirr of the prornmsee and commensurate n.>th the benefits secured to the promlsor under the con- 
tract" Lord Dlplack's approach 1s ~ l d e r  than even Lard Pearce's comment In Esso Petroleum v Harper's Garage 
(Srourport) [I9691 A C 269 ( H  L ). at 324,  rhat the two tradltlonal questlons are not separate but there 1s "one 
broad question - 1s ~t In the Interests of the community that thls reitralnt should. as between the parttes, be held 
to be reasonable and enforceable" 

38 Treb~lcock, supra n 2 Accord~ng to h ~ m  the real measure of choice 1s whether a consumer has available to him 
a irorkably competltlie range of alternat~ve sources of supply and nor the commonality of terms whlch may be ex- 
pected e ien  ~n a perfectly competlrl\e market where the product 1s homogenous and every supplier 'takes'hls prlce 
and other terms from the marker At the same tlme the presence ofd~ckerlng between the partles Ir nor necessarily 
assurance of compet~tlan because dlckeilng may bp a reflection of a monopol~stlc attempt to prlce dlscr~mlnate among 
customers 
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contention that because the contract was a standard form one used by 
the performer in every case, it was fair and reasonable." 

It seems possible that even in the absence of any concentration of market 
power, there may be unequal bargaining power as where through the 
operation of competition, producers take their terms from the market so 
that effectively there is one price in a choice- or competition-diminished 
market. This may seem like a result flowing from the use of standard 
form contracts by a significant number of producers and was the thrust 
of Lord Reid's decision in Schroeder Music Publishing v Macaulay. Instead 
of discussing market power and the alternatives available from other 
suppliers, he merely looked to the presence or absence of negotiation 
between the parties to the contract. The agreement, he observed, was 
not "made freely by parties bargaining on equal terms" or "moulded under 
the pressures of negotiation, competition and public opinion"; and such 
evidence as there was, was inadequate to justify the bargain.40 

Other suggestions of abuse of bargaining power include the situation 
where an offeror has had the advantage of time and advice to draw up - 
a contract which the other has little or no opportunity to examine or would 
not have understood it in any case. In Clifford Davies v W.E.A. Records, 
for instance, Lord Denning M.R. inferred from the cyclostyled contract 
which was very long and full of legal terms and phrases, that it was drawn 
up by lawyers and the manager had taken a stock form, got the blanks 
filled in and asked the composer to sign it without reading it through 
or explaining it. There may also be abuse of unequal bargaining power 
where a party by virtue of his official position or public profession can 
exact more than what is justly due. . . 

The  cases so far require that the abuse of unequal bargaining power 
be quite substantial before it justifies intervention. A party's bargaining 
power must be "grievously impaired.41 Advantage must also have been 
taken of one's bargaining power to procure a contract which is 

7'1 It rrlny also havr bcen that the English t ~ k e t  rases of thc nln~ccrnth <rntury wh~ch Lord Dlplork thought werc 
the first cnan~ples of such a phenomenon w c l ~  "cry much In hts mtnd whcn hc grneraltsed on thr ~haracterlqttcs 
of ohlctt~onablr atandrrd form rontracts Hts obscrratlonr r~flect thc cund>t~on of the English rallway lndustry at 
that ttrne whrn the suprrmr harga~nlng powpr of thr railway rnrnpanles wda undoubtrdly typtfied by a 'takr 11 or 
leavc ~t 'attt tudr In England thr rconolncc slrcrl~th o i  thr four rna~n line ra~lway ronlpantes In 1937 was rcflccted 
lrr thc rcpurt by the Mmlstry ul Transport o i  ttlrlr reinqal to arrept l~abtllry for arrldents to passcnxcrs travrlllng 
by tr,on w ~ t h  thr chcap dally tickets whlch cun.;tntutrrl a h ~ g h  proportion In the number of their contracts 'Che bias 
of tllc conlrnon law tn thuae cases ~n favour of the railway compan~cs had urrdoubtedlv also coritrlbuted much tu 
thrlr strrrrgth 14Aprll. 1938 llanrard Vol 334, Col 1129, Salcs, 'Standard Form Cuntracts'(l953) 16M L R 318 
In  G N Katlway v L I; I' Transport and L)eposltory (1922) 127 1. T 664, 670, S~rut tvn  L,J  noted the ~trcngth 
of lt~csr rompanbes Fur cnnrnple ~n McManus v 1,ancashlrr & York5hlrc Kallway (1859) 1 H & N 327, at 346, 
157 F K 865, Erlc,] \aid that the rallwny rornpanmca were as much In need u i  cvcry ald law can afford as customers 
o f r d ~ l w a ~ s  were ~n necd of prutectlon on account oithrrr lnrapaclty to re5ast opptesslon Thus a percon who entercd 
Into a slandard form rontrart, the terms of w h ~ h  were all sper~fically brought to hls nut~ce, was bound even lf 

lrr ublcctcd to them Walker v York & North Midland Railway (1853) 2EI & RI 750, 118 E R 948. Erlr Gnapp 
v Pctrolrurn Board [I9491 1 All E R 980, Thompson v L M S Rallwdy (1930) 1 K B 41 

40 119741 3 All E R 616, at 623 
41 I.luyds Bank v Bundy [1974] 3 All F. K 757, at 765 
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"unreasonable and not in accordance with the ordinary rules of fair 
dealing". 41 

The abuse of unequal bargaining power is clearly only the justification 
for judges to revise bargains. The subject of revision is an  unfair or lop- 
sided bargain or harsh terms. Harsh terms alone will not justify review: 
"No bargain will be upset which is the result of the ordinary interplay 
of  force^".^' What will be considered the "ordinary interplay of forces" 
is unclear. In extreme cases neither independent advice nor an understan- 
ding of the transaction would prevent a contract from being impugned. 
Those who willingly but foolishly undertake onerous contractual 
 obligation^^^ may also be protected. How severely imbalanced a contract 
or how harsh a term must be before a court will review it and its relation 
to the abuse of unequal bargaining power needed to justify the review, 
are matters for speculation. 

'Unconscionable' Contracts in Australian Law 

There is no paralell development of a notion of unconscionability in 
Australian contract law. O n  the contrary, Australian courts have, in the 
past, been disinclined to review contracts and will not liberally find an  
abuse of bargaining power to justify relieving a party from a harsh 
transaction. In  The South Australian Railways Commissioner v E<gan," for 
example, the court noted the exceedingly unbalanced nature of the 
standard form contract but declined to infer from the form and cir- 
cumstances of the contract any abuse of bargaining power. Menzies J. 
deplored the "outrageous" "most wordy, obscure and oppressive contract" 
he has come across in which "not one oppressive provision which could 
be found was omitted". For instance, clause 32 entitled "Settlement of 
Disputes" had about 700 words to the effect that any dispute was to be 
referred to and decided, finally and conclusively by the chief engineer 
for Railways. But he would not grant relief: 

The contract is so outrageous that it is surprising that any contrac- 
tor would undertake work for the Railways Commissioner upon its 
terms. It is, of course, a contract to which the doctrine of contra 

42 Sarnucl v Nruhold  [1906] A (: 461, prr 1.ord Ma<naoqlrrrn at 470, thc cm>rt ~ a r p  rpllef undrr thr. Money-Lcnderr 
4, t 1'200 to rraca l i r v , , ~ ~ I  tiw,r r c )  w h ~ h  thr (:our1 ul C11,inccly woulrl Imve qlantcd rcllcf brlorc 11 71ie Port Cnledon~a 
and I h r  Anna [1')0'i/ P 1'14, ttic towaxr contract ~'incqult,iblr, cntorttan,ttc nr~d unrt..r\<m.rblr" 

l ' i  I.I<,)<l\ H,ink v Huncly [15)74j ? All E K 757, at 761 

'il (.'iinlm rlo rrllcf i l o ~ r i  "\olurrt.r~v fuol~sh b.irgn~nr" was ~ l n n t c d  undcr thc rarltcr d u c t r ~ n o  Pnmlrtt v Plcydcll (lb7Y) 
79 Srldcll SOL 7'30. whrrc , ~ l t h u o ~ h  thy trrnlr  wcrr  unctous thrrc w,r? rro cvlrirn<c th,rt thr  lerrrl~r? had actcd u n ~  
<on?r~or l ;~b ly  Bcwlc.5, thc court nutcd. thr  plnlnt<rF h,id ,~qrccd \ulni~tal l ly H.rtty \ I.l,,ycl (lhR2) 1 Vrrn 141, 
2'3 E K 374 a loart cdf350 lo bc irpald dot~b lc  .lftcr rhc dc .~ th  of two rellrtivcs ( w h ~ h  hnppcncd wlthln two y c a a  
uf thc loan) w a ~  .r nornlal buslncss rnk  

45 (1973) 1 7  A L J  K 1.10 
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proferentem applies. The employment of such a contract tempts 
judges to go outside their function and attempt to relieve against 
the harshness of, rather than give effect to, what has been agreed 
by the parties. Courts search for justice but it is justice according 
to law; it is still true that hard cases tend to make bad law.'6 

yustice' was done only where established principles of law or equity 
were available. In  Blomley v Ryan,47 specific performance of an  uncons- 
cionable and unfair agreement to purchase grazing land was disallowed 
on "principles which do not differ in substance from those applied in Clark 
v Malpas, and Fry v Lane . . .". 

This has not, however, always been the case. Some forty-five years 
earlier a promising Tasmanian case was decided in a manner very similar 
to Lloyds Bank v Bundy. That was ffarrison v National Bank of A~stralasia'~ 
which seemed to have been largely overlooked. A 67-year old woman 
without legal advice gave a bank security over land to help her son-in- 
law in a business venture. Although she was inexperienced in business 
matters, she knew she would lose her property if the business failed. Crisp 
J. held that she was not bound to the agreement which had been entered 
into without due deliberation, independent advice and knowledge of its 
true effect.*' Although the decision could, as was done in Lloyds Bank v 
Bundy, be explained on the well settled principle of a breach of fiduciary 
relationship between the bank and the woman, it is apparent that the 
judge had construed the facts with the aim of granting relief from the 
transaction. 

In  two subsequent cases, the courts seemed prepared to consider harsh 
and unconscionable practices. Windeyer J .  in TNT v May & Bakerso 
touched on the justice of enforcing a contract according to its terms where 
there is inequality between the parties. In  the High Court of Australia 
decision in H. l3 E. Van Der Sterren v Cibernetic~,~' Walsh J .  (with whom 
Banvick C .J. and Kitto J. agreed), found for the proferens of an exception 
clause stressing that the contract was freely entered into by two informed 
parties. 

46 At 141 See also G ~ b b s  J , "Provisions such as those contamed In the contract under considerai,on find llttle favour 
In modern eyes, but M e  are requxred to gtve them thelr legal effect and are not to be deflected from that course 
because they appear unfair and one-slded, at 148 

47 (1958) 99 C L R 362, at 404-405 See also Forrestry Comrnisrlon of N S W v Stefancttu (1976) 8 A L R 297 
%,here ~f the challenge had to br met, the court seemed only prepared to consider the a m b ~ t  of the docrrlnes of equlty 
>n r e l ~ e i  agalnnt forfeitures and penalrler 

48 (1928) 23 Tas L R 1 

49 (1928) 23 Tas L R 1 at 8 

50 (1966) 115 C L R 353. at 373 

51 (1970) 44 A L J R 157 



The most recent development is the High Court's endorsement of the 
equitable doctrine of unconscionability as stated in Blomley v Ryan. In  
The Commercial Bank oJAustralia v Amadioj2 all the members of the High 
Court applied or expressed views on the doctrine which illustrate the 
potential controversy over its scope. 

There is general agreement that unconscionability is distinct from but 
not mutually exclusive with undue influence. "Unconscionable dealing 
looks to the conduct of the stronger party in attempting to enforce, or 
retain the benefit of a dealing with a person under a special disability 
in circumstances where it is not consistrnt with equity or good conscience 
that he should do so".53 In contrast, undue influence looks to the quali- 
ty of a party's consent: the will of the innocent party being overborne 
is not independent and voluntary. 54 

There is also agreement among the judges that unconscionability may 
be invoked whenever one party "by reason of some condition or 
circumstance is placed at a special disadvantage vis-a-vis another and 
unfair or unconscientious advantage is then taken of the opportunity 
thereby created."j5 The special disability or special disadvantage must be 
one which seriously affects the innocent party's ability to make a judge- 
ment as to his own best interest and the other party knows or ought to 
have known of the existence of that condition or circumstance and of its 
effect on the innocent party. 

The circumstances that may amount to a special disability are "not 
susceptible to being comprehensively catalogued". But the principle does 
not apply "whenever there is some difference in the bargaining power 
of the parties". However, as "times have changed new situations have 
arisen in which it may be appropriate to invoke [it]"'" such as the "entry 
into a standard form of contract dictated by a party whose bargaining 
power is greatly superior7'. There is less agreement, however, on what 
constitutes that crucial condition, circumstance or state of affairs. 

In the case before the High Court, an  old Italian couple with little 
education and a "limited grasp of written English" signed a "memorandum 
of mortgage" presented for immediate signature without independent 
advice and under a serious misapprehension of the effect of the document. 
The memorandum contained a mortgage of a property they owned to 
secure the existing and future indebtedness of their son's company, 
Amadio Builders, and a personal guarantee, unlimited as to amount or 
time, to pay the whole of any such indebtedness on demand. The couple 

52 (1983) 46 A L R 402 
57 per Deane J at 423. Dawson J , at 434-5 descrlbea ~t in r i~nllar terms 

54 per Deane J 
55 per Deane J at 428 Cf Llayds Bank \ Bundy [I9751 1 Q B 326 at 337 
56 per Mason J at 413 
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had been misled by their son's express misrepresentation just a few hours 
before the execution of the document into believing that their liability 
was for 6 months for up to $50,000. Neither the complicated and lengthy 
document, save on the point of the unlimited duration of their liability, 
nor the grave financial difficulties of the son was explained to them. l h e y  
were not even provided with a copy of the mortgagelguarantee. Contrary 
to the couple's belief in the son's ostensible wealth, the son's company, 
Arnadio Ruiltlers, was on the brink of insolvency. The bank which was 
concerned that its most important customer should survive its "liquidity 
cris~s" had been actively involved in its selective dishonour of cheques 
for the purpose of maintaining a facade of prosperity. A wholly-owned 
subsidiary of the bank was in a joint venture with Amadio Builders and 
another company controlled by the son. Under the arrangement between 
the bank and Amadio Builders for which the mortgagelguarantee was 
needed, the latter was given "merely a temporary respite" whereas the 
bank improved its existing and inadequate security. At the presentation 
of the documents for signature, the bank's manager had reason to believe 
that the couple did not understand the extent of their commitment but 
did not explain the "complicated and lengthy document". 

Gibbs C:J. held that the mortgage and guarantee were not binding 
because of the bank's misrepresentation (albeit unintended) in failing to 
disclose material hc ts  not naturally to be expected to take place between 
the bank and the company. Although on the authority of Hamilton v Wat-  
son, the bank was not obliged to disclose matters pertaining to the credit 
of the company, it should have disclosed that the company was given 
only a temporary respite whereas the bank improved its existing and 
inadequate security and that it was a party to the selective dishonour of 
cheques to maintain an appearance of prosperity. These unusual cir- 
cumstances of the transaction between it and the son had the effect that 
"the position of the customer is different from that which the surety would 
naturally expect, particularly if it affects the nature or degree of the surety's 
responsibility ." 

O n  the question of an unconscionable dealing Gibbs C.,J. considered 
this was plainly not a case of unconscionable bargain which will be set 
aside in equity. The guarantors were not poor even in the expanded sense 
of a men~ber of a lower incorne group. Nor were they under any disability. 
And in the absence of the bank's failure to disclose, it had made no unfair 
use of its position. 

But it was equally plain to Deane, Wilson and Mason JJ. that the 
guarantors were under overwhelming disabilities which prevented then1 
from making a judgement in their own interests. There was "gross 
inequality" of bargaining power between the parties. The guarantors were 
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disadvantaged because of their reliance on and confidence in their son, 
their infirmities, age, limited command of the language and the lack of 
business experience in the field or at the level in which their son and the 
company were engaged. And the bank, having actual knowledge of their 
special disadvantage, took unfair advantage of its own superior bargain- 
ing power. It should have disclosed the facts which would enable them - .  

to form a judgement for themselves and ensured that they obtained in- 
dependent advice. This "major national financial institution" was afterall 
not a disinterested party in securing the mortgage and was in an "unusual 
relationship" with the son's company. It was privy to the business affairs 
and financial instability of the company and had in the first place 
suggested the mortgage in question. There was, however, no "dishonesty 
or moral obliguity" on the part of the bank's  affair^.^' 

Throughout their judgments the majority of the High Court stressed 
the unconscientious conduct of the bank in not ensuring that the guaran- 
tors could make an informed decision in their own interest. Little was 
said about the lop-sided bargain which the English and American courts 
ultimately seek to adjust on the ground that it was procured by uncons- 
cientious conduct. Deane J .  thought that inadequacy of consideration 
from the stronger party was not essential; a transaction may be unfair, 
unreasonable, or unjust from the viewpoint of the party under the 
disability. This view departs from, for example, Lloyds Bank v Bundy if 
it suggests that a substantively unfair transaction is unnecessary. Even 

~ - 

then the departure may not be quite so significant because according to 
Deane J . ,  upon the establishment of a prima facie case of unconscionabili- 
ty, the onus is on the stronger party to show that the transaction was 
fair, just and reasonable. If such onus is discharged by showing that the 
transaction is substantively fair and reasonable, 'substantive' uncons- 
cionability is as much a component of the equitable doctrine as 'procedural' 
unconscionability. It may be that an inadequate consideration moving 
from the stronger party to the other party, rather than inadequate 
consideration per se, is not a pre-requisite. In  which case, a party under 
the disability who is a guarantor or surety may have relief on the ground 
of unconscionability so long as the transaction to be impugned is substan- 
tively harsh having due regard to the inadequate consideration moving 
from the bank to the principal debtor. 

It is possible to explain the majority decision in the Amadio case on the 
basis of a tougher stand taken by judges on the procurement of further 
security for heavy present indebtedness. But it would be difficult to confine 
the application of uncon~cionabil i t~ to such instances. The circumstances 

57 Deane, Mason. Wdson JJ , D a ~ s o n  j dlssent~ng ar 7 A bank nor gullty of a breach of ~ t s  llrnlted duty to d~sciose 
may nonetheless be conndered to have engaged In uncansclonable conduct. per Mason J at  15 
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of special disability, we are warned, not being susceptible of comprehen- 
sive catalogue, clearly anticipate a larger role for the doctrine. It would 
be equally difficult and unpersuasive to restrict its application to the 
banker-guarantor-principal debtor tri-partite scenario or to regard it 
merely as another expression of an  expanded duty of disclosure on the 
part of banks. As Mason J .  puts it, a bank not guilty of a breach of its 
limited duty of disclosure may nonetheless have engaged in uncons- 
cionable conduct. Gibbs C.J. quite clearly entertained a notion of 
unconscionability separate from the duty to disclose. 

Unconscionability does pose serious problems for banks. It has the 
effect, in practice, of imposing a considerably higher duty of disclosure 
- a duty which may well bring them into conflict with their duty of 
confidentiality to their customers. The potentially devastating conse- 
quences of unconscionability require that parties such as banks should 
be able to confidently rely on any necessary disclosure of the principal 
debtor's financial position and the insistence on independent legal advice 
to guarantors as sufficient to disprove unconscientious conduct. Indepen- 
dent legal advice ought to be the 'bottom line' criterion of conscientious 
conduct. Regretably the High Court did not particularly address itself 
to the issue of independent legal advice. Indeed if its endorsement of Lloyds 
Rank v Bundy is without exception, Lord Denning's caution that in some 
cases, whatever they may be, even independent legal advice will not 
suffice, is ominous. 

Legislation in the United Kingdom: the Unfair Contract 
Terms Act 1977 

The  Unfair Contract Terms Act 1977 requires courts to deliberate on 
the reasonableness of certain contract terms. Although the Act is not 
concerned with a general principle of fairness, it may be said that there 
is ill English law a general statutory concept of fairness, however, 
proscribed." It is primarily aimed at controlling excessive exception 

58 'lbcrr 1s arrtplc d ~ x ~ ~ s i l o n  i>l tlre U (: T i\ scc c n ~ i a l l y  Brnlr, 'TJnfal- (:ontract Irrrns Act 1977' [I9781 5 Br J I. 
&Joc 114, Cootr, 'Unlrrr (:nnlriict T r r m ~  Act 1977'(1078) 41 M 1. H 112, (;ol~l,wortll, 'Unlalr Contract Trrrrts 
Act 1977'(1977) 127 Nnr, I / 1207, Havi~oi r ,  "l'hc Unfair Cc~nfmct 'l'cr~na Act 1177 S,,rr>r P ~ , K  tnr.11 A~[,rcts'(19711) 
128 ,%to L J 176, Mrlvlllr, 'F~rrdarnrnr~rl Rrca<tl after the Unl;llr i:ontr,ict Trrms A< t' (1'178) 128 N u  L, /  127, 
Sarnurls, 'Unfau C:untrarl I'crrns A<t 1'17:' (1977) 1'21 Sol ,[ 7'31, Sealy, 'Unf.tii Cuniract Trrii l i  Art 1'177' (1978) 
1 7  Camh L J 15, 'l'~llot?orl, 'EX~IJSLO~I  C].LIISCF, C U I I S U ~ ~ T  P I O I C ~ I ~ U I I  and R u r ~ n c a b  Rrav,nablr.nc\~ thc UnTdlr <:r,n- 
rl.*ct 'Trrrn5 Act 1477' (1078) 12 J o j  fiir Airorziilton yfLniu 7 j i i ~ h r r i  11, I.owc, 'Ncw Weaporv for llrc (:c,nrumcr' 
(1'178) L r ~ o l  Adzon 1;rotip nuliefin 10, Cl,lrkr. C o n t r . ~ ~  - N o r ~ c  c,fTerrrr5' (1978) 17 (,'nmh 1, J 15, M.rln, ' I ' u n ~  
darr~crlr.tl Breach - Rujdrn ol I'roof - Rcaw,nahl~rrc~r' (1978) 17 Comb L J 24, Rurrtc. 'Lcgslrt!ve .~nd Acl~ 
rnlntsrralwc Control5 ilvcr Starrd.lrd Forms 01 Cunttart ln  F.nKl:ldnd' [1978], / Bur L 910, I.uctkc, 'Exclualon (:lausm 
. ~ n d  Frecdurrl uf (:orrtr,r~t Judlcl.rl anrl Lrstrlauvr Reacouns' (1977) 51 A L J  ,542, Kcrr, 'Unfar  C o n t r z t  Tcrrr~s 
Act and the (:onsurnrr'(1978) 29 No Ire I Q 190, Adams, ' ( l p t ~ t n ~ s t ~ c  I.nok at thc Contrurt Pmvtslon~ of Urlfnlr 
(:ontract Trrnis Act 1977'(1978) 41 M L R 701, 1' K Thompsun (lnfarr Contrail T~rrn, Act 1'177(1978), L) Yatcs, 
Lxcluiiori Clauia i n  (.'o:ontroc~ (1978) cti,~ps 3 anrl 4, R La~,\orr hrclurion Clnrcicr oft*, the [Jrfalr Cunlrod Temr Act (1978) 
I lisp h ,  (; H 'l'relrrl The Lou. o/Confroci 5th rd (19 )chap  7, A G Gucst (rd ) Anroni Lam o/Confro,f2itil (ccnccnary) 
cd . (19 ) J M>cklrhurgh Cnniiirnrr Proirolwtcon (1979) chap 19, Palrncr, 'Exclustun of Llahlltty undrr Non~Cuntmctual 
ildllnrrnir , ~ n d  Unla!r.Contracl l ' rrms Act' (1'178) 128 ?Vvrr, I . , /  887, 915. Walmsley, 'Unimr Conrract l'rrms Art 
1U77 - IX, Yuo Rrallrc. the liirpl~c ,rtlonsV 8 Prrd Adrriin 20, Cldrkc. 'Unfar  C:ontrnrt T r r r r l s  Act 1'177 - ,r Rrvolu- 
llcm In thr I.aw nfCuntract'I1978] S I, T 26, Rrynuldr, 'The UnFa~r(:ontr,rct l'crms Act 1977'[197tl] 1.1 i M C L  Q 
201. hfordoch, 'Ex<luston C:lnu~rs Thc New Law' (1978) 248 Eilnle, (;urttr '403, 'M~st,ttement arrd thc Unlalr Con- 
tracl 'Tern15 Act 1977' (1079) 120 h'eu, I. / 4, Nutr 'Exemptlorr Clausps tn Contracts' (1971) 121 A'enr L / 873 
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clauses - to "impose further limits" on the extent to which civil liability 
for breach of contract or for negligence or other breach of duty can be 
avoided by means of contract terms and o t h e r ~ i s e . ' ~  It is not confined 
to contracts and it is not concerned with the fairness of contract terms 
in general. Its targets are the exclusions and restrictions of contractual 
and tortious liability by means of "any contract term" and a "contract 
term or notice" respectively. 

The U.C .T.A.  seeks to achieve its aim in three main ways. First, it 
repeals the statement in the Harbuttk Plasticine Case. Strictly speaking, s.9 
of the U.T.C.A. expressly repeals the reasoning in that case (to the effect 
that a discharge by breach terminates a contract) only in cases where 
the clause in question is subject to the criterion of reasonablene~s .~~ This 
anomaly was, however, indirectly corrected when the House of Lords 
in Photo Production v Securicor fiansport rejected the same rule. 

Second, it protects the private rights of particular contracting parties 
and entrenches them as 'inalienable' rights by nullifying any attempt to 
contract out of them. It distinguishes between consumer and non- 
consumer contracts and bolsters the bargaining strength of consumers 
on the assumption that the other party is a better distributor of loss. But 
these controls in cases of sale of goods, hire-purchase and misrepresenta- 
tion in the U.C.T.A. are mainly restatements with occasional extensions 
of the existing law as found in the former Sale of Goods Act 1893,~ '  the 
Supply of Goods (Implied Terms) Act 1973 and the Misrepresentation 
Act 1967.62 

Finally it permits the exclusion or  restriction of other clauses only if 
they are reasonable. It invests in the courts a discretion to police them 
under a broad statutory standard wherein lies the notion of 
unconscionability. 

59 Preamble of the I2 C T A 

60 E g rr 4 ,  6(1) and 7(3) Tettenborn. 'Fundamenral Breach a Rule Abolished' (1978) 122 Sol J i20 
61 Now the Sale of Goods Act 1979 

62 S 6 of the U C T A 1s ~llustratlve of the modern growth of consumer protectIan It bans the encluslon and Ilmlta- 
[ton of responslbli~tv fcr tttle. correspondence with descrcprion, merchantable quality and fitness for purpose In con- 
sumer sales Under the common law there h a s  no general inexcludable lrnplled term as to the quality of goads 
C a ~ e a t  ernptor prevailed Barr v Glbson (1838) 150 E R 1196 The La\\ was codified in ss 13 and 14 of the Sales 
of Goods Act 1893 In all contracts for the sale of goods, a term may be tmplted In respect of the seller's undertak~ng 
that the goods correspond wlth thelr descrlptlon or sample, that the goods are fit for thelr slated purposes and that 
they are of a merchantable qual~ty only ~n the absence of contrary evidence The rat~onale was rhat the parties were 
free to determine thelr own r~ghts  and llabilltles Chalmers, 'Codlficat~on of Mercantile Law' (1903) 19 L Q Rev 
10 In 1973 the Supply of Goods (Irnplled Terms) Act redrafted ss 13, 14 and 15 of the 1893 Act and created 'ln- 
allenable' rights in consumer sales whlch are restated ~n s 6(2)(a) of the U C T A A buyer from a pnvate seller 
I S ,  hawe\ei, only protected to the same extent as a buyer In a commercial sale smce he does not "deal as a con- 
sumer" In any event the control 1s dependent on there being a statutor~ly tmpl~ed condltlon before the Issue of 
an acceptable exclusion or restriction clause anses For Instance, the lmplled condltlon as to merchantable quality 
and fitness for a particular purpose onlv arlses when the suppller acts in the course of a busmess and a prlvate seller 
would nor be subject to the unpiled condition And where the prtvate se i l~r  chooser to undertake express conditions 
the U C T A does not prevent h ~ r n  from restrlctzng llab~llty far breach of an express, as opposed to an ~mplied 
undertaking 
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Reasonableness 

Non-consumer contracts generally63 are subject to a requirement of 
reasonableness which is basically a modified derivation from correspon- 
ding provisions in the previous legislation. In s.6(3) of the U.C.T.A. the 
previous law in s.55(4) of the 1893 Act (inserted in 1973) is restated with 
two differences. 

First, unlike the 1893 Act, a clause is no longer assumed under the 
U.C.T.A.  to be reasonable until proven otherwise. The onus is on the 
party relying on the clause to show that it is fair and rea~onable.'~ There 
is, however, no change in the guidelines for the test of reasonableness 
under the U.C.T.A. from those set out in s.55(5) of the 1893 Act. TO 
decide if a particular clause is reasonable, a court is to consider the 
guidelines in Schedule 2 of the U.C.T.A. They include the relative 
bargaining positions of the parties, the availability of alternatives, the 
parties' knowledge, the reasonableness of the time for complaints, whether 
it was the acquirer who stipulated the specification of the goods to be 
manufactured, all the circumstances especially the exact knowledge, actual 
or implied, that the buyer had of the extent of the term, and whether 
the buyer had a choice of adopting the contract with or without the 
exception clause. Schedule 2 ,  however, specifically applies to only certain 
provisions of the U.C.T.A.65 

Where the court has to decide on the reasonableness of a contract term 
or notice which seeks to restrict liability to a 'specified sum' of money, 
it must consider the resources which the proponent of the clause could 
expect to be available to meet the liability and the availability of in- 
surance." Underlying this provision is a search for the visibly acceptable 
risk absorber. 

Apart from the foregoing provisions there is no other general test of 
reasonableness or guideline. Presumably, the guidelines in Schedule 2 
are neither exhaustive in scope nor exclusive in application and will be 
freely resorted to for analogies. The Law Commission in its Second Report 
felt that all circumstances of the case should be interpreted widely, the 
object of the reasonableness test being that the court should have regard 
not merely to the terms of the exception clause or of the relevant contract 
but that it should take account of the "commercial and social realities 
of the situation". Commenting on the U.C.T.A. ,  Lord Diplock said, 
". . . in this field of law the test of reasonableness will be an extension 
of the test that the courts have hitherto applied in determining whether 

63 Reasonableness may be applled to ss 2(2). 3, 4, 6(3), 7(3) and (4), and 8 
64 S ll(5) 
65 Sr 6 ( 3 ) ,  7(1) and (4), 20 and 21 
66 S ll(4) 
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a liquidated damage clause is enforceable or not (the obverse of the test 
of unconscionable bargain)."6' 

Second, s.55(4) of the 1893 Act provided that any clause attempting 
to exclude the stated matters (i.e. ss.13-15 of the 1893 Act) "shall not 
be enforceable to the extent that it is shown that it would not be fair or 
reasonable to allow reliance on the term".68 The U.C.T.A.  now requires 
the reasonableness of the clause to be determined at the time when the 
contract is made.69 Only the circumstances which were, or ought 
reasonably to have been known to or in the contemplation of the parties 
when the contract was made are to be considered. It is thought that to 
take into account later events would be to change the rules of the 
game.70 It is also anticipated that the reasonableness test is inherently 
uncertain and by stipulating the time at which the test applies, uncertainty 
can be mitigated. The result is that any unreasonableness that flows from 
the operation of a term in the circumstances of a case does not make the 
term objectionable if it was per se reasonable at the time the contract was 
made. The court is specifically prohibited from considering the nature 
of the breach." A court may therefore find a disputed term 
unreasonable if the parties were relatively unequal in bargaining power 
and the performer had virtually dictated the terms; but it may not disallow 
a term which is on its face reasonable but which becomes unreasonable 
in operation when, say, the performer wilfully breaches the contract 
because it is in his interest to do so. Nor would the buyer in Rasbora v 
J. C.L. A4ariinei2 be able to succeed in his claim on the ground that if the 
exception clause were to apply he "would be left without any remedy at 
all". That was the case where D contracted to build a boat for the buyer 
and limited his liability to replacement and repair of faulty materials and 
workmanship. Lawson J .  held that D appreciated that defective design 
was likely to cause a fire and was by reason of such negligence guilty 
of a fundamental breach. It was therefore not fair or reasonable to allow 
reliance on the exception clause under s.55(4) of the Sale of Goods 

67 Supra n 8 In  Walker \ Boyle [I9821 1 All ER 634 a rerm ~n a contract for the sale of land provtded that errors, 
mtstatements or omzssloni in answer to prel~mlnar) lnqulri  was not ro annul the sale The reasonableness of the 
rerm ,\as not eitabllihpd 

68 Slmllar rules are applicable to htre-purchase transactions by vll-tue of  the Supply of Goods (Implied Terms) Act 
1973, s 1 2 ,  as amended by the Consumer C ~ e d i t  Act 1974, s 182(3)(a) and Sch 4,  para 35 George Mltchell v Fln- 
ney Seeds Ltd [I9821 3 W L R 1036 

69 S 6(3) together with s 11(1) U C T A , contra s 11(3) U C T A mhxh deals wtth non-contractual notices S 8 of 
the U C T A w h ~ h  IS substltured for s 3 at the .Il~srepresentation Act 1967 also requ~res the reasonablen~ss of 
the clause to be de termln~d ar the tlme when the contract 1s made The  preylous law In s 3 of the Xhsrepresentatlon 
Act 1967 r~rav~ded that anv attempt to exclude a r  rertrlct llabillty for mlsrepresentatlon was of "no effect except 
to the extent (if any) that the court may allow reliance on ~t as b e ~ n g  f a r  and reasonable ~n the c~rcumstances 
of the case" 

70 The v m * s  of the Scottlsh Law Curnm~ss~on prevallcd o ie r  ihose of Its English counrerpart 
71. S l (4)  
72 [1977]  1 L1 L R 645, Schofield. 'Consumer Sales and C r e d ~ t  Transact~ons' [I9771 J B u i  L 349 
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(Implied Terms) Act 1973 especially when the boat, by reason of D's 
defective workmanship, was destroyed just over a day after it was 
delivered. 

Reasonableness under the U .C .T .A.  seems to be different from the 
equitable notion of unconscionability as well as the comparable American 
doctrine in two respects. The U .C .T .A.  speaks of the reasonableness of 
the clause in question, not the reasonableness of the transaction as in 
s.2:302 of the Uniform Commercial Code which requires the transac- 
tion to be substantially unfair too. Clauses and not transactions are 
regulated by the U .C .T .A.  Several types of clauses are specifically 
regulated to different degrees. They include those which make a party's 
liability or its enforcement subject to "restrictive or onerous condi- 
tions"," exclude or restrict any right or remedy in respect of liability or 
subject a person to "any such prejudice in consequence of his pursuing 
any such right or remedy",j4 and clauses which subvert the rules of 
evidence or Clauses which exclude or restrict liability by 
the exclusion and restriction of the duty of reasonable care and skilli6 
and certain duties relating to the sale and supply of goodsi7 are also 
monitored by the U.C.T.A.  Other clauses include those which give a 
performer the choice to render a "substantially different" performance from 
that which the other party can reasonably expect," clauses which pur- 
port to excuse non-performance of a part or whole of a contract, excepted 
perils clause, and indemnity clauses which pass to the other party the 
loss occassioned by a party's breach in respect of that other party or a 
third party.ig A supportive provision which prevents evasion by means 
of a secondary contract is intended to ensure effective control.80 

It is, however, open to question if courts will in practice, even if they 
can, decide on the reasonableness of a clause alone without regard for 
the rest of the contract. The other difference is that reasonableness under 
the U .C .T .A.  does not seem to take into consideration or deal with the 
more subjective and personal inadequacies of the individual as do the 

73 5 13(l)(a) ,  e g an  onerous prcedure fur complalntr as a cond~t lon  of acceptance 
il S 13(l)(b),  s 8, e g a requjrcmcnt that the buyer ~ndemnlfier  the seller for hls o\+n breach - - 
1 2  S 13(1)(c), e g a clause that the buyer had sarlsfied hlmself that the performance of the goods deltiered were in 

order would make eiidcnce ro the contrary inadrnlasable Under  the common lam such a clause has been held to 
ha ie  no legal effect as a contract term or a representatton crraung an estoppel Lowe v Lumbank [I9601 1 All E R 61 1 

76 S 2 

7 i  Ss j, 6 and 7 also prevent encludlng or restr~cttng llablllty by reference ro terms and  nutlces w h ~ h  exclude or restrlct 
the relevant obltgat~un or duty See also the conclutl~ng words of s 13(l)(c) A prelimcnary questLon which a court 
has to answer in ever\ Lase 1s whether a clause excludes I~ablliti. via the exclusion of duty or prevents the duty from 
arlsing in the first place It I S  llkely that the court wlll go behlnd the iacade o i  the words employed and deterrnxne 
IF the clause was one or the other T h ~ s  irould be ~n keeping n l th  the spmr of the U C T A 

78 S 3(2)(b)(i) 

79 S 1 LVr~rten dgreements to arbltratc are not regardrd as enilus,ons or restrictions wlthln r 13 Genu~ne  agreed damages 
clai~ses are probably not affected by the U C T A but ,  faresceahly, thecr validity WII! be subject to scrutiny 

80 S 1 0  
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notions of unconscionability in s.2:302 of the U . C . C .  and in equity. It 
employs the objective standard of the 'average' and reasonable contractor. 

Rut reasonableness may have no application at all even in the 
circumstances delineated by the U.C.T.A. This is simply because, in the 
words of the Law Commission, 

Clearly any attempt to rely on an exception clause can only 
succeed if the exemption in question was intended to apply in 
the situation that has in fact arisen. If it does not apply it can- 
not be relied upon, and no control over the exemption clause 
is needed in that case. Only if the exemption clause is wide 
enough to apply to the breach that has taken place is it necessary 
to bring into play a control by a reasonable test." 

The Law Commission's point is plain: the ambit of a clause must be 
wide enough to apply to the facts in question before the need to control 
it arises. Clarity would have been achieved by requiring courts to adopt 
the natural and ordinary meaning of words before subjecting the clause 
to a test of reasonableness. Instead, the rule of construction in U. G.S. 
Finance v National Mortgage Bank of Greece8' was specifically retained. Fun- 
damental breach in Suisse Atlantique and as reaffirmed recently by Photo 
Production v Securicor Transport continues to apply in principle by virtue 
of it being a rule of construction. As the law stands, according to how 
the courts will find that a clause is 'intended' to apply, the 'rule of 
construction' in Suisse Atlantique may be used effectively with far-reaching 
results beyond that intended by the Law Commission. Since in Photo 
Production v Securicor Transport Lords Diplock and Wilberforce recognised 
reasonableness as an  aid to c o n s t r ~ c t i o n , ~ ~  it can be embarrassingly easy 
to find that an exception clause was not intended to extend to a wilful 
or even reckless breach (for instance on the ground that it would be 
unreasonable to assume otherwise or because a clause which prima facie 
seeks to do that is unreasonable) and thus to do away completely with 
the need to apply the statutory standard of reasonableness. Contracts 
which have not been procured in objectionable circumstances may yet 
be reviewed by a court in the manner just described. 

Some of the most complicated applications of reasonableness must be 
in relation to the three types of clauses in s. 3 of the U .C .T .A.  These 
are (i) clauses by which a performer excludes or restricts any of his liability 
in respect of his own breach of contract (thus including even strict liability 

81 Second Report on Exempiton Clauses, Laic Corn No 89, Scot Law Cam No 39, para 205 
82 [I9641 1 L1 L R 446 
83 [I9801 2 CV L R 283 (H L ), at 296. 296-297 
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for breach of contract), (ii) those by reference to which a party claims 
to be entitled to render a contractual performance substantially different 
from that which is reasonably expected of him, and (iii) those by which 
a party claims to be entitled to render no performance at all in respect 
of the whole or any part of his contractual obligation. 

The first type of clause presupposes that notwithstanding the clause 
a contractual obligation has been undertaken and it protects a party from 
aspects of that liability. The second type is more involved. An example 
of it is found in Anglo-Continental Holidays v Typaldos Line.84 The defen- 
dants who were travel agents, agreed to book for the plaintiffs, who were 
also travel agents, cruises on a named ship following a fixed itinerary. 
The agreement was subject to the following clause: 

"Steamers, Sailing Dates, Rates and Itineraries are subject to 
change without prior notice." 

Relying on this clause, the defendants offered the plaintiffs cruises on 
a different ship following a different itinerary. The substituted ship was 
inferior to the ship originally named and from the plaintiffs' point of view 
the new itinerary was inferior to the original. In the Court of Appeal, 
Lord Denning M.R. doubted if the clause relied upon by the defendants 
formed part of the contract; but, on the assumption that it did, he held 
that the defendants could not "rely on a clause of this kind so as to alter 
the substance of the tran~action".~' The cases cited in support of this 
view suggest that Lord Denning, with whose views Davies L.J. agreed, 
regarded the clause as an exception clause. Russell L.J., however, 
disagreed: "It is a clause under which the actual contractual liability may 
be defined, and not one which will excuse from the actual contractual 
liability . . . I prefer to state it as being a matter of construction of a 
general clause, and the propounder of that clause cannot be enabled 
thereby to alter the substance of the arrangement". It is now immaterial 
under s.3 whether or not such a clause is an exception clause. 

Nonetheless, one must determine the 'substance' of an agreement before 
it can be said if a clause enables a party to render a performance which 
is substantially different. The 'substance' of the agreement is that which 
is reasonably expected of the other and not the actual obligations under- 
taken by him. For this purpose a judge could adopt one of two approaches: 
(i) to arrive at what may be reasonably expected of one party solely from 
the language of the agreement; or (ii) to determine the legitimate expec- 
tations of a party by virtue of the contract being a transaction of that 

84 [I9671 2 Ll L R 61 
85 Supra at 66 
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type, taking into consideration all circumstances especially the price. The 
second approach would bring the law more realistically in line with lay 
expectationa6 and would prevent a performer from using vague 
phraseology or a less specific content to better enable him to argue that 
a particular performance was not on the face of the contract reasonably 
expected. It must be noted that any such clause which purports to entitle 
a party to render a substantially different performance is subject to it 
being reasonable. In  other words, s .3 sets a minimum standard of 
exchange and monitors the procurement of the contract. 

In the third type of clause, the criterion is not the reasonable expecta- 
tion of a party but what was in fact undertaken by the other. T o  ensure 
that parties have freely agreed to perhaps a contract of chance, s.3 requires 
the court to be satisfied that the clause is reasonable, that is, that it should 
be procured in unobjectionable circumstances. 

In  dealing with these clauses, a court may now have to consider 
questions of reasonableness on half a dozen occassions in respect oF8' 
(i) the reasonable notice (and this depends on the reasonableness of the 

exception clause) necessary to incorporate an  exception clause into 
the contract. 

(ii) the reasonable construction that ought to be given to an ambiguous 
exception clause 

(iii) the reasonableness of an exception clause under s.3(2)(a) if it restricts 
the proferen's liability 

(iv) the reasonable expectations of the parties to a contract for the purpose 
of determining their rights and liabilities where an exception clause 
purports to define them 

(v) the reasonableness of such an  exception clause which defines rights 
and liabilities under s.3(2)(b)(ii); and 

(vi) whether it is reasonable to allow reliance on an exception clause as 
suggested in Lloyds Bank v Bundy. 

It is quite clear that the U.C.T.A.  is fussy. It is a complex piece of 
legislation. Although concerned with unfair use of bargaining power in 
the formation of contracts it is confined to certain contracts and only 
controls specific clauses. It distinguishes between types of liability, tran- 
sactions, losses, contractual terms and the status of the parties. It invests 
in the courts a broad discretion (with vague and general guidelines) ap- 
plicable only to narrowly specific situations. As Waddams puts it neatly: 
it appears to be saddled with the uncertainty inherent in a broad discre- 
tion based on fairness and lacks the flexibility that goes with it.88 
86 An example 1s perhaps th? Canadlan case of Tllden Rent-a-Car \ Clendennlng [I9731 1 B L R 50 (Ont  C A ) 

it h ~ h  has been dcscrlbed as a d e v ~ l o p m r n t  ul contract dortr lne ~n the best tradttian of the common law \Vaddams. 

'l.cglslatmn and Contract Lan' (1979) L' M'O L Rri. 185 
8 i  Palmer and Yates. 'The Future of the Unfair Contract  Tezms Act 1977  (1981) 40 Comb L J  108 ar 121-125 

88 Supra  n 86 
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It is therefore not surprising that the U.C.T.A. has been received with 
mixed feelings. It has been welcomed as a "gratifying piece of law reform", 
regarded as a "major advance" in consumer protection, regretted as a 
"grievious mistake" at the level of principle and in terms of its practicali- 
ty, and doubted for its social significance. 

Legislation in Australia: The Contracts Review Act 1980 
(N.S.W.) 

The Contracts Review Act, 1980 generally empowers a court to review 
"unjust" contracts or unjust contractual provisions.89 Relief under it is, 
however, not extended to the Crown, public or local authorities or 
corporations and persons who contract in the course of or for the purpose 
of any trade, business or profession carried on or proposed to be carried 
on other than a farming undertaking.g0 The preclusion of relief under 
the Act to persons contracting in the course of or for the purpose stated 
severely limits the operation of the Act to essentially consumer transac- 
tions. This unjustified restriction distinguishes between consumer and 
non-consumer contracts and assumes that all contractors acting in the 
course of or for the purpose of trade are able to protect themselves from 
unjust provisions. Since the court has to consider factors as the equality 
of bargaining power and the ability of the party seeking relief to protect 
himself against injustice, there is no reason why the restriction should 
be made at all. The restriction departs from the recommendation of the 
Peden Report. While Professor Peden was prepared to preclude the 
Crown, state instrumentalities and corporations from relief on the ground 
that they have "sufficient commercial experience" to protect themselves, 
he was concerned to bring within the protection of his draft Bill the many 
"small family enterprises" unlikely to have any more commercial 
experience than non-professional partnerships or sole traders. 

The principal relief under the Act is set out in a single provision. Where 
the contract or contractual provision is unjust in the circumstances relating 
to the contract at the time it was made, the court "may, if it considers 
it just to do so" mete out any of the prescribed remedies for the purpose 
of avoiding as far as practicable an unjust consequence or r e ~ u l t . ~ '  It 
appears that the choice of the word 'unjust', like Professor Peden's 
preference for "harsh or oppressive or unconscionable or unjust",92 is 
intended to confer on the courts a "new and wide discretionng3 free from 

89 The word 'unjust' ~ncludes unconsc~onahle, harsh or oppresswe s 4(1) Goldr~ng, Pratt, and Ryan, 'The Contracts 

R ~ V I C ~ A C ~ ( N S W ) ' ( ~ ~ ~ ~ ) ~ U N S W L J  1 

90 ss 6(1) and (2) 
91 s 7(1) Sections 7-9 and Schedule 1 

92 s 7(1) of hls draft Bill 
93 Pedrn Report, 25 



any predisposition towards a narrow interpretation according to existing 
case law. 

The crux of the provision seerns to be this. The  court has the discre- 
tion to grant any of the remedies and if it "considers it just to do so" it 
must exercise its discretion for the purpose of avoiding unjust conse- 
quences. This it seems is conditional on there being an unjust contract 
or contractual provision in the first place. It is not explicitly stated that 
a contract is unjust if it is on its face substantially unfair and has been 
procured by some oppressive practice or circumstances. Hut it would seem 
that the impeachability of the contract procurement circumstances justifies 
relief from a substantially harsh contract and cannot on its own be 
sufficient to qualify fbr relief. 

The Act only provides that in determining whether a contract or part 
of it is unjust, the court is to consider the public interest and all the 
circumstances of the case including the consequences of compliance or 
breach of the whole or part of the contract. Other valid and supplemen- 
tary considerations seem to focus more on the procurement of the con- 
tract and include (i) the presence or absence of material inequality in 
bargaining power between the parties, (ii) whether there was any prior 
negotiation and its practicability for the purpose of modifying the contract, 
(iii) the presence or absence of provisions which are unreasonably difficult 
to comply with or not reasonably necessary for thr protection of the 
legitimate interests of any party, (iv) the inability of any party other than 
a corporation or his representative to protect himself because of his age 
or the state of his physical or mental capacity, (v) the parties' relative 
economic status, (vi) the forms of contract, (vii) the use of unfair tactics 
or pressure on the party seeking relief, (viii) anti generally the commer- 
cial or other setting, purpose and effcct of the contract."' In  Commercial 
Banking Co. ofSydney v Pollard,"" Rogers J .  explained that the provisions 
of the Contracts Review Act are "very rnuch akin" to ss. 30 and 30A of 
the now repealed Moneylenders Act 1941 and may be relied on by way 
of defence. T o  the extent that Beaumont v Helvetic Investment Co. Pty. Ltd 
suggests to the contrary, it should not be followed. The effect of the Act 
is finally secured by making it incompetent for a party to waive his rights 
under it, by making void any attempt to exclude, restrict, or  modify its 
applicationW'and by making such latter attempts in certain cir- 
cumstances an offence liable to a penalty of not more than $2,000.'17 

Quite curiously, the same provision, s .7 ,  vests in the court two types 
of discretion and on two levels. It has a broad discretion guided by some 
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supplementary guidelines, to decide if a contract is unjust. It also has 
a discretion whether or not to grant relief after a contract has been found 
to be unjust. S.9(5) confirms this: 

In determining whether it is just to grant relief in respect of a contract 
or a provision of a contract that isfound to be unjust, the Court may 
have regard to the conduct of the parties to proceedings in relation 
to the performance of the contract since it was made. 

A remedy need not follow from a finding that a contract is unjust. It 
is only available if the court "considers it just" to grant it. If it decides 
in the affirmative then any remedy chosen must be for the purpose of 
avoiding as far as possible an unjust consequence. This anticipates that 
an  unfair contract obtained in oppressive conditions may not result in 
unfair consequences to the complainant. But the Act does not suggest 
in what circumstances a court may consider it just to give no remedy 
to an aggrieved party to an  unjust contract. 

T o  ensure that the courts do not consider "hardships befalling a 
party . . . which are unrelated to the contractual provisions or their im- 
plementation" a contract must be found to be unjust at the time when 
it is made." But the effect of the strict time stipulation goes further and 
prevents the court from taking into consideration the conduct of the 
performer, however culpable, in any purported performance of the 
contract. In  other words, the court cannot police the unfair or unjust use 
of contractual provisions where there is no un.just conduct or circumstance 
accompanying the conclusion of the contract. The conduct of the parties 
in relation to the performance of the contract is only relevant to the court's 
decision on whether relief will be granted after a contract has been found 
to be unjust." 

By contrast, the Bill for the Law Reform (Harsh and Unconscionable 
Contracts) Ordinance 1976 prepared for the Australian Capital Territory 
imposes no similar constraint and is to be preferred. The Bill leaves it 
open to the court to consider harsh consequences caused in part at least 
by extraneous changes in circumstances which are unprovided for by the 
contractual provisions, as well as the conduct of the performer in 
performing the contract. 

A Federal Notion: The  Impetus of Legislative Response 
The Australian Commonwealth government proposes a statutory 

notion of unconscionability to "deal with the general disparity of bargain- 
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ing power between sellers and buyers". In its exposure draft of amend- 
ments to the Trade Practices Act 1974, it is proposed that a new section 
52A should prohibit "unconscionable conduct relating to contracts and 
proposed contracts". 

Accordingly, s.52A(l) provides that a corporation shall not, in trade 
or commerce, make a contract or vary a contract if the proposed contract 
or variation would in all the circumstances be unconscionable at the 
proposed time of contracting or at the time of the variation, and it shall 
not otherwise engage in unconscionable conduct in relation to a contract 
or proposed contract whether or not it is or to be a party of the contract 
or proposed contract. 

In determining whether 52A(1) has been contravened, the court is to 
consider all the circumstances of the case, the need for certainty in 
commercial matters, and such of a list of matters set out in 52A(2) as 
the Court considers relevant. The fairly specific matters enumerated in 
52A(2) are not exhaustive or intended to limit the court in its task. 

Section 52A, like the Contracts Review Act 1980, introduces a general 
principle of unconscionability without the fastidious particularity of the 
U.C .T.A. It is, however, not confined to 'consumer transactions': a party 
to a contract applying for the remedies under the proposed s.82A need 
not be a consumer, much less one within s.4B of the Trade Practices Act. 

It is not clear from s.52A what unconscionable conduct or an uncons- 
cionable contract may be. The spectrum of matters in s.52A(2) ranges 
from form to content, to market conditions and to subjective personal 
hardships. T o  use popular terminology, both procedural and substan- 
tive unconscionability are included. But s.52A does not expressly require 
that the unconscionable conduct must have led to an unjust contract before 
it is contravened or before the Court may make any of the orders under 
s.82A. It is possible in theory that a contract otherwise quite acceptable 
is unconscionable for reasons of procedural unconscionability alone. 
Accordingly any adjustment of a contract consequential on an order under 
s.82A serves to penalise the offending conduct. But to refuse to enforce 
a contract or to have a contract declared void or to have it varied in order 
to penalise unconscionable conduct is most unusual and unsatisfactory 
especially if the contract is otherwise substantively acceptable if not fair. 

Perhaps s.52A ought to be understood in the same light as the Contracts 
Review Act 1980, that is, it is not targeted at the allocation of risks in 
a bargain, but rather polices the quality of conduct. More precisely it 
polices oppression so that no bargain, however, harsh or lop-sided will 
be affected if it or any variation of it has not been procured by uncons- 
cionable conduct. 

At first glance s.52A(l)(c) may, however, require this explanation to 
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11c modified. It prohibits a corporation from "othcrwisc engaging in 
unconscionable conduct in relation to a contract" whether or not i t  is a 
party or proposed party. Prima facie, apart from making or varying a 
contract, or proposing to do either in the circumstances set out, a 
corporation rnay infringe s.52A(l)(c) by maliciously brcaching a contract. 
Quite conceivably, a financially strong corporation may at some expense 
to itself and as a matter of commercial strategy take advantage of the 
other's financial instability to wilfully cause it irreparable harm by 
breaching its contract with the latter. 

According to this interpretation of s.52A(l)(c) the quality of a party's 
contractual performance and breach would come under the surveillance 
of the Court. Under s.52A(2)(c) the Court may consider the reasonably 
foreseeable consequences at the relevant time of compliance or  non- 
compliance with, or contravention of, any of the contractual provisions. 
Admittedly most of the guidelines in s.52A(2) relate to circumstances of 
contract procurement but these being mere guidelines which the Court 
may have regard for, the potential application of s52A(l)(c) to breaches 
of contracts is not unequivocably precluded. Indeed s.52A(3) states that 
the guidelines ''are not intended to imply a limitation of the matters" which 
the Court may consider. Nor does s.52A(5), strictly speaking, disprove 
our interpretation of s.52A(l)(c). For it prohibits the Court from con- 
sidering any oppressiveness or injustice arising from circumstances that 
were not reasonably foreseeable at the time when the contract was made 
or varicd in determining "whether a contract is unconscionable". It should 
be noted too that the proposed s.75B(3) in not excluding s.80 enables 
a party to apply for the grant of a n  injunction. So that while s.82A 
remedies, which essentially deprive the offending party of part or all of 
its benefits under the contract, make nonsense of this interpretation of 
s.52A(l)(c), the application of s.80 supports it. 

S.52A(2) essentially adopts the guidelines in the Contracts Review Act 
1980 with a few additions. They describe the familiar circumstances which 
judges have been able to recognise as constituting unconscionable conduct 
without having to define it. The guidelines are: 

(i) the relative strengths of the bargaining positions of the parties to 
the contract or the proposed parties in the case of a proposed 
contract, 

(ii) if any contractual provisions or proposed contractual provisions are 
or would be unreasonably difficult to comply with or are not or 
would not be reasonably necessary for the protection of the 
legitimate interests of any contracting party or proposed party, 

(iii) the absence or presence of negotiation and whether any party could 
have successfully negotiated for different terms, 
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(iv) the reasonably foreseeable consequences at the relevant time of 
compliance or non-compliance with, or contravention of, any of 
the contractual provisions 

(v) any failure to disclose material information at the relevant time 

(vi) any exclusion or limitation of liability clause 
(vii) inability of any party or proposed party, other than a corporation, 

or the representative of any party to reasonably protect his interests 
because of his age or the state of his physical or mental capacity, 

(viii) the relative economic circumstances, educational background and 
literacy of each party or proposed party other than a body corporate, 
and any person who represented a party or proposed party 

(ix) the form and intelligibility of the contract or proposed contract 

(x) the accurate explanation of the legal and practical effects of the 
contract or proposed contract and a party's actual understanding 
of them 

(xi) the exertion of any undue influence or unfair pressure or the use 
of unfair tactics against any party or proposed party by 
- any other party or proposed party 
- any person acting or appearing or purporting to act for or on 

behalf of any such person 
- any person to the knowledge of any other party or proposed 

party or any person acting or appearing or purporting to act 
for or on behalf of such person 

(xii) any price difference in the acquisition of identical or equivalent 
goods or services which could have been made with another supplier 
at the relevant time of the contract 

(xiii) the extent to which the contract or proposed contract favours any 
party or proposed party even if no simple provision is unreasonable 

(xiv) the commercial or other setting, and the purpose and effect of the 
contract, and 

(xv) the conduct of the parties in relation to any similar or related 
contract to which any one of them is or was a party or proposed 
party. 

Any "oppressiveness or injustice" arising from circumstances that were 
not "reasonably foreseeable" at the time of the contract or variation may 
not be considered by the Court. Presumably this limitation reflects the 
need to mitigate the uncertainty inherent in unconscionability. The 
institution of legal proceedings in relation to the contract or  a reference 
to arbitration of a dispute or claim under or in relation to the contract 
is not on its own engaging in unconscionable conduct. 

A new s.82A sets out the orders that the Court "may, if it thinks fit" 
make. In  doing so the Court may take into consideration the conduct 
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o f  the parties subsequent to the contravention and i t  rnay make any of 
the orders notwithstanding that the contract has been fully performed. 
A grant of in,junction may be made pursuant to s.80. As any person other 
than the Minister and the Commissioner rnay apply fhr the grant of an  
injunction, the idea of protecting the pul-~lic as consumers and the notion 
of' public interest which support the standing to bring suit under s.80 
assumes a more remote meaning in the context of s.52A. For a person 
who seeks an injunction under s.80 in respect of unconscioriak)le conduct 
in a proposed hut specific and private contract between parties cham- 
pions the pul~tic interest in a discernibly different sense from one who 
seeks to restrain rnisleadirlg or deceptive conduct in trade or commerce 
within s.52. 

Finally attention may be brielly drawn to a matter of terminology and 
drafting. The  proposed s.75B(3) states that a "reference in a provision 
ol'this Part, other than sections 80 ancl 83, to a contravention of, or  of 
2 1  provision of, Part V does not include a reference to a contravention 
of section 52A". In the light ofthe convenient distinction between a breach 
of Division 2 obligations and a contravention of Division 1 provisions 
in Z a l a i  v Col.  Crarejord (:onfusion may arise as follows: if an infringe- 
rrlcnt ofs.52A is not a contravcntion, it is ;I 'breach' which on the authority 
of Zala i  v Col Craqforcl is not a matter within the jurisdiction of the Federal 
Court, contrary to thr refer-ences co "tlie Court", that is, the Feticral Court. 
'l'his reasoning is of course specious. 'I'hc breach of a Division 2 irnplird 
terrn entitles the aggrieved party to rccover darnages as a matter of 
contractual right and not by virtue of s.82. Moreover the breach of a 
Division 2 provision is not a contravention to which s.82 applies. Hence 
the Federal Court which has exclusive jurisdiction in actions, prosecu- 
tions and other proceedings under IPart VI] cannot hear ;I Division 2 
rniitter except as an associate matter. Clrarly, an infringement of s.52A 
not being a conti-avention only means that it does not entitle one to recover 
darnages under s.82. It does not become a 'breach' which because of sonlc 
intrinsic quality takes it outside the jurisdiction of the Federal Court and 
leavcs it in a jurisdictional limbo. An aggrieved party who pursues a 
~,crnedy undcr s.82A or s.80 is untlout~tedly in\,olved in a proceeding 
untler Part VI  for which the Federal Court has exclusive jurisdiction. 


