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Introduction 

One of the features of the Franklin Dam case' concerned the way in 
which it brought into sharp focus the varying approaches and attitudes 
of members of the High Court in the construction of Commonwealth 
lcgislative powers and,  in particular, the extent to which implications 
based on the federal nature of the Constitution can be used in that process. 
This issue is of fundamental importance and concerns matters at the heart 
of our system of government including the proper role of the High Court 
as an organ of government, the relationship between the Commonwealth 
and the States and, ultimately, the nature and (some would say) continued 
existence of' Australian federalism itself. 

The normative question whether federal implications should be made, 
and if so to what extent, might be answered by reference to an  analysis 
of what is best for Australia or for Australian federalism. A political 
scientist would be expected to take such an  approach, freely acknowledg- 
ing its inevitable subjective elements and relying primarily, if not 
exclusively, on policy reasons to support a particular and personal view. 
In  contrast, the High Court, at least formally, has taken a different 
approach. The question of what conclusion should be reached is answered 
by a distinctive and apparently deductive process of reasoning that is 
generally expressed in terms that are seen to be constrained by a need 
to follow earlier judicial decisions or  principles. Constitutional conclu- 
sions are almost never overtly based on, and only occasionally justified 
(in an ex post facto way) by reference to, policy considerations. There is 
no place at all for expressions of individual political or  philosophical 
preferences. In  this paper, I propose to focus attention on the latter 
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approach by evaluating the reasoning used by members of the High Court 
in relation to the use and content of federal implications in construing 
Commonwealth legislative powers. 

TO put this issue into its historical perspective, it is necessary to make 
some reference to the Engineers case.2 The majority judgment in that 
case, decided in 1920, has been criticised by commentators as being badly 
organized with reasoning that  is "unconvincing", even "self- 
contradictory".' Yet it is universally recognized as a landmark case; 
indeed probably the most important case in Australian constitutional law. 
Since it was decided, all judges of the High Court have purported to follow 
the principles enunciated by the majority. Three major propositions can 
be extracted from those principles. 

First, in interpreting the Constitution, the ordinary rules of English 
statutory construction are to be applied "so as to discover in the actual 
terms of the instrument their expressed or necessarily implied mean- 
ing".' The majority judgment emphasised the express provisions of the 
Constitution, the need to adhere to the "natural meaning"' of the text and 
the inappropriateness of the use by the judiciary of "political" considera- 
tions as a means of constitutional interpretation.' 

Secondly, the doctrine of immunity of governmental instrumentalities, 
~vhich had earlier been regarded as a "necessary implication" in a federal 
system "upheld by the general law of self-preservation"" and read into 
the Constitution by earlier decisions of the Court, was rejected.' 

Thirdly, although the point did not arise directly in the Engineers case, 
the reasoning of the majority resulted in the overthrow of the more general 
doctrine of reserved State powers. It had been argued that s. 107 of the 
Constitution provided a limitation or restriction upon the legislative power 
of the Commonwealth in that it reserved certain powers to the States. 
Federal concurrent powers, which under s.5 1 were expressly made "subject 
to the Constitution", could not be exercised so as to limit State powers 
continued by s.107. The majority in the Engineers case answered that 
argument in the following way: 

it is a fundamental and fatal error to read sec.107 as reserving any 
power from the Commonwealth that falls fairly within the explicit 
terms of an express grant in sec.51, as that grant is reasonably con- 
strued, unless that reservation is as explicitly stated.' 

2 Amalgamated Soctety of Engineers v Adelaide Steamship Ca Ltd (1920) 28 C L R 129 
3 J Fajgenbaum and P J Hanks Auilrolzan ConitrtuttonaiLal~~ 2nd ed (1980) 470, R T Latham. The Low and the Com- 

monweollh (1949) 567-4 and L Z ~ n e s  The Htgh Courl and the Consltlutton (1981) 9 
4 Engineers Case. at 155 
5 Id at 142, 149 and 150-2 
6 Federated Amalgamated Government Railway and Tramway Service Association v N S W Rallway Traffic 

Emplovees Assoclatlon ("Rallwa) Servants Case") (1906) 4 C L R 488 at 538 
i Engineers Case, at 151-2 
8 Id at I54 



The 'Natural Meaning' of the Constitution 

The emphasis given in the Engineers case to the express terms of the 
Constitution is consistent with a judicial approach to the construction 
of Commonwealth legislative powers that has had widespread support 
since the earliest years of the High Court. Justice O'Connor, one of the 
three original members of the High Court bench, when faced with the 
construction of one of the paragraphs of s.51, stated his preference for 
the following principle: 

[Ilt must always be remembered that we are interpreting a 
Constitution broad and general in its terms, intended to apply to 
the varying conditions which the development of our community 
must involve. 

For that redson, where the question is whether the Constitution 
has used an  expression in the wider or in the narrower sense, the 
court should, in my opinion, always lean to thr broader intrrpreta- 
tion unless there is something in the context or in the rest of the 
Constitution to indicate that the narrower interpretation will best 
carry out its object and purpose.9 

This statement, in describing an approach which has long been accepted 
as "the true rule of constitutional interpretation",lU has been quoted with 
approval in many recent judgments of the High Court." 

The rationale of this approach, evident from the opening words of the 
passage quoted, has itself been expressed as a a 'well-established' princi- 
ple that the affirmative grants of paramount Commonwealth powers 
should be construed in a way that enables the content of such powers 
(i.e. their 'denotation' rather than their 'connotation') to expand to embrace 
new events and changed times. The classic statement of this principle 
is contained in the judgment of Dixon J. in Australian National Airlines Pty. 
Ltd. v Comm~nwealth:~~ 

it is a Constitution we are interpreting, a n  instrument of govern- 
ment meant to endure and conferring powers expressed in general 
propositions wide enough to be capable of flexible application to 
changing circumstances. 

I Junrhunn.9 Coal Mlnc NL v Vtrtorlan Coal Mtnrtt Asrorlatrun (1908) (7 C I. R 309 nr '3h7-8 Thc [rowrl nnclcr 
r onstdrratlun was a 51 ( x ~ x r )  

10 Src, c g . thc unnn~moos l u ~ l s n ~ c r ~ ~  uf  thc Court ~n R v Publ~c Vrhnclrq I.~ccnrlng Apprd l ' t  ~bunnl (Taq), En pdrtc 
Austlall,in Natwndl Axrways Ptv LAd (1964) 113 C I. R 207 at 225-226 

1 1  It was rrcrntli appruvrrl hy tlrc Htgh Court tn 115 unan lmous jud~mcnt  In Ex paltc Auatmallan S o r ~ ~ ~ l  Wc,lf,in. Unlotr 

(1081) $7 A I. R 22') Sre al\o thr Franklin Darn (:as< (1083) 4h A L K 62r at 668~9 (Cchh5 (: , J  ). 6 0 1 ~ 4  (Mason 
, J  ), 772 (Rrrnnan J ) and 841 (Drtwaon J ) 

12 (1943) 71 C L R 2'1 at 81 
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A number of subsidiary principles, consistent with the ones referred 
to above, have been developed and applied by the High Court. Many 
of these will be considered later in this paper.13 

Implied Immunity of Governmental Instrumentalities 

The doctrines of immunity of governmental instrumentalities and 
reserved State powers were both based on 'federal postulates' - implica- 
tions based on the federal nature of the Constitution and used as a premise 
of reasoning in interpreting the constitutional grants of legislative 
power.14 The majority in the Engineers case rejected use of implications 
based on a concept of federalism: 

It is an interpretation of the Constitution depending on an  implica- 
tion which is formed on a vague, individual conception of the spirit 
of the compact, which is not the result of interpreting any specific 
language to be quoted, nor referable to any recognized principle of 
the common law of the Constitution, and which, when started [sic], 
is rebuttable by an  intention of exclusion equally not referable to 
any language of the instrument or acknowledged common law 
constitutional principle, but arrived at by the Court on the opinions 
of Judges as to hopes and expectations respecting vague external 
conditions. l5 

Nevertheless, the rejection by the Engineers case of the doctrines of 
immunity of governmental instrumentalities and reserved State powers 
and the reaffirmation by the Court of the correct approach to interpreting 
the Constitution did not mark the end of implications based on 'federalism' 
in the interpretation of Commonwealth powers under the Constitution. 
Indeed, the Engineers case itself expressly left open the question whether 
a State would be immune from two types of Commonwealth laws: viz. 
those imposing taxation and those that intrude upon State prerogative 
powers. l 6  

17 See, e g . b e i a ~  ar 121 lnfra 

14 See G Sawer, Cases on the Conrfrtutton of (he Commonwealth o,fAuitrolin 3rd ed (1964) 14 
15 Eng~neers Case (1920) 28 C L R 129 at 145 C f  D ~ x o n  C J In Ex parte Professional Engineers Association (1959) 

107 C L R 208 at 309 "The general propositions expressed ~n the Engineers Case mere expressed with a certaln 
emphas~s and perhaps coptousness of eplthet whlch no doubt were to be accounted for by the constlaus change 
In fundamental doctrlne whlch the judgment made" 

16 Id at 143 In addltlon, the j0lnt judgment 1s ltself seen as an  illustration of the approach of going beyond the text 
where 'necessary' In the use made of the concept of 'responsible government' as a premlse of reasoning see Sawer, 
supra n 14, at 14 and Zlnes, supra n 3, at 14 Slnce then, many judges of the Hlgh Court have considered that 
there 1s a need far mak~ng ~ m p l ~ c a t ~ o n s  and that ~t 1s proper to do so see e g Dlxon C J In A N A v Commonwealth 
(1945) 71 C L R 29, at 85, U'indeyei J in Airlines of NSU' Pty Ltd v NSW (No 2) (1965) 113 C L R 54 
at 115 (Kitto J ) and 149 (Wlndeyer J ) and, more recently, Murphy J in R v Director-General of Social Welfare 
for V ~ c t o n a ,  Ex parte Henry (1975) 133 C L R 369 and Koowarta (1982) 56 A L J R 625 at 655-6 and Deane 
J In the Franklln Dam Case (1983) 46 A L R 625 at 801 In this paper I am concerned only wlth implications 
based on the 'federal nature of the Constitutlan' 
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In subsequent cases, judges of the High Court including, if not led 
by, Sir Owen Dixon, took advantage of these 'provisos' in the Engineers 
case to develop modified versions of the governmental immunities doctrine 
- clearly based on implications arising from the federal nature of the 
Constitution. These versions went well beyond the 'taxation' and 
'prerogative' laws put to one side by Engineers. In  the Melbourne Corpora- 
tion case it was held that the implied prohibition operated to prevent the 
use of federal legislative power to make 

not a general law . . . but a law that discriminates against States, 
or a law which places a particular disability or burden upon an 
operation or activity of a State, and more especially upon the 
execution of its constitutional powers." 

Furthermore, strong judicial support has been given to the proposi- 
tion that even a general non-discriminatory Commonwealth law might be 
invalid if it interfered with the performance by the States of their "essential" 
or "constitutional" functions.I8 

Ironically, the earlier strands of the doctrine, used to justify the develop- 
ment of the content of this implied prohibition, must now be treated with 
a great deal of caution. Many Commonwealth taxation laws challenged 
in the High Court since the Engineers case have affected State action or 
State personnel yet none have been held invalid on that ground.'g 
Similarly, Commonwealth laws that have adversely affected a State's 
prerogative powers have been upheld.20 

More recent cases have confirmed a tendency to regard interference 
with the 'functioning' (cf. interference with 'legislative or executive powers') 
of a State as representing the core of this implied prohibition on the ex- 
ercise of Commonwealth legislative powers.2' T o  the extent that 
'discrimination' per se is prohibited, (and, as will be argued later in this 
paper, on the current state of the authorities this is highly questionable) 
it must be regarded as an independent limb to the doctrine. Thus, in 
the Franklin Dam case, Mason J ,  put the matter as follows: 

17 Melbourne Carporatlon v Commonwealth (1947) 74 C L R 31 at 79 Dlxan J went on to say that the Engineers 
Care had 'no th~ng to say' about such a use of power by the Commonwealth 

18 See, e g , Melbourne Corporation, at 62 per Latham C J , 66 (Rich J ) ,  75 (Starke J ) and 99.100 ( W ~ l l ~ a m s  J ), 
also Victoria v Commonwealth ("Pay-roll Tax Case") (1971) 122 C L R 353, at 392-3 (Menzies J ) ,  411 (Walsh 
J ) and 424 (Gtbbs J ) 

19 The best examples are the Unlfarm Tax cases (South Australla v Commonwealth (1942) 63 C L R 373 and Vlc- 
torlan v Commonwealth (1957) 99 C L R 575) and the Pay-roll Tax Case, supra n 18 

20 See especially Commonwealth v N S W ("Royal Metals Case") (1923) 33 C L R 1 and the d~scusslon of the Issue 
by Mason J In the Franklin Dam Case at 704-5 

2 1  See, e g , G~bbs C J 1x1 Pay-roll Tax Case (1971) 122 C L R 353 at 424 and Stephen J In Koowarta (1982) 56 
A L J R 625 at  645 
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The only relevant implication that can be gleaned from the 
Constitution . . . is that the Commonwealth cannot in the exercise 
of its legislative powers enact a law which discriminates against or 
'singles out' a State or imposes some special burden or disability upon 
a State or inhibits or impairs the continued existence of a State or 
its capacity to f~nc t ion . '~  

Later in his judgment he explained the operation of the principle and 
its various threads: 

What it does is to prohibit impairment of the capacity of the State 
to function as a government, rather than to prohibit interference with 
or impairment of any function which a State government undertakes. 
As Stephen J .  pointed out in Koowarta (ALJR at 645; ALR at 452), 
the implication is derived from the federal nature of the Constitu- 
tion and it is designed 'to protect the structural integrity of the State 
components of the federal framework, State legistlatures [sic] and 
State executives'. 

To fall foul of the prohibition, insofar as it relates to the capacity 
of a State to govern, it is not enough that the Commonwealth law 
adversely affects the State in the exercise of some governmental 
function as, for instance, by affecting the State in the exercise of a 
prerogative. Instead, it must emerge that there is a substantial 
interference with the State's capacity to govern, an interference which 
will threaten or endanger the continued functioning of the State as 
an essential constituent element in the federal system.29 

Although its limits have not been formulated precisely, the validity of 
the modern version of the implied immunities doctrine is unanimously 
acknowledged.24 It has been judicially recognised and discussed on many 
occasions since the Melbourne Corporation case from which it takes its name. 
Nevertheless, that remains the only case where the principle has been 
invoked to strike down an otherwise valid Commonwealth law. The steady 
accumulation of precedents establishing that particular State powers or 
functions are not immune have demonstrated that if the principle is not 
largely the~ret ical , '~  its practical operation is extremely narrow. 

22 (19R3) 46 A L R 625 at 694 
23 Id at 703 See also Brennan J at 765-768 Deane J (at 801) appeared to sugscst that at least In relatron to dls~nrnlna- 

Ikon, thc pnnclple should be confined to a State ~n the exerclsc of ~ t s  executive capaclty 
24 See, e g , Koowarta (1982) 56 A L J R 625 at 634 per Gtbbs D J , 644-5 (Stephen J ), 649 (Mason J ), 655-6 

(MurphyJ ) and 660~1 (Wllson J ) Nute, however, that m the Franklln Dam Case, supra n 22,  Deane J (at 823) 
spec~fically left open the questton %hether that pnnctplr should be treated, as ~t would sometames appear to be, 
as if 11 werc ernbodled In the Constttut~on as an express ovcrr~d~ng parantee" 

25 See P H Lane, The Ausfralton Federal Syrlem 2nd rd (198) 970 fn 63 and Fajgenbaum and Hanks, supra n 3, at 
484 where ~t 1s argued that the reluctance or refusal of the Court to camrntt ttself to the doctrtne *when rt was of 
more than speculattve merest [ ~ n  the Pay-roll Tax Case] must d~rn~nlsh t t s  cred~blltty" 
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Recently, however, members of the High Court have illustrated possi- 
ble applications of the principle. For example, in its unanimous decision 
in the Social Wefare Union case, the Full Court expressly left open the ques- 
tion whether the doctrine would be infringed by "a Commonwealth law 
which permitted an instrumentality of the Commonwealth to control the 
pay, hours of work and conditions of employment of all State public ser- 
v a n t ~ " . ~ "  This would be an interference not merely with the general law 
affecting the administrative functions of particular State departments, 
but with the structural organization of the whole of the State public ser- 
vice and its consequences might be so far reaching as to constitute suffi- 
cient interference with the central constitutional integrity of the State 
governments. 

Further illustrations arose from Tasmania's argument in the Franklin 
Dam case that the effect of the legislation in question was to infringe against 
the Melbourne Corporation principle.27 Gibbs C.J., Wilson and Dawson JJ. 
did not address the question. They held that the relevant legislation was 
not authorized under any head of Commonwealth legislative power and 
was therefore invalid, making it unnecessary to consider the impact of 
such legislation on State "immunity". Mason, Murphy, Brennan and 
Deane JJ. rejected Tasmania's argument, having no difficulty in holding 
that the implied prohibition was not infringed. Murphy J.  dismissed the 
resort to it as "frivolous" and continued: 

The mere fact that the Acts impair, undermine, make ineffective 
or supersede various State functions or State laws is an ordinary 
consequence of the operation of federal Acts and does not affect their 
validity ." 

O n  the facts of the case it was inevitable that unless the Melbourne 
Corporation principle was to be extended - an invitation rejected by the 
majority and ignored by the minority - it would have no application 
to the legislation under challenge. Adopting the words of the Chief Justice 
in Koowarta, there was no real doubt that the provisions of the legislation 
"do not prevent a State from continuing to exist and f u n c t i ~ n " . ~ ~  

However, in the course of their judgments, Justices Mason, Brennan 
and Deane gave some indication of their views on the scope of certain 
aspects of the principle. Mason and Deane JJ. conceded that the size of 

26 R v Coldham, Ex parte Austral~an Social Welfare Unwn (1983) 47 A L R 225 at 236 
27 A s ~ m ~ l a r  argument was elther summanly rejected or ignored by members of the Court In Koowarta (1982) 56 A L J R 

625 at 634 per G~bbs C J , (wlth whom Alckln and Wllsan JJ agreed), at 645 (Stephen J ), 649 (Mason J ) and 
655 (Murphy J ) 

28 (1983) 46 A L R 625 at 728 See also at 703 per Mason J . 766 (Brennan J ) and 824 (Deane J ) 
29 Koowarta (1982) 56 A L J R 625 at 634 
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the area affected by Commonwealth legislation might activate the opera- 
tion of the prohibition. Mason J.  treated the matter very warily. It was, 
he stated 

perhaps possible that in some exceptional situations if the area of 
land affected by Commonwealth prohibitions similar to those 
imposed by reg.5 forms a very large proportion of the State, the 
impositions of the prohibitions would attract the Melbourne Corporation 
principle. 30 

But as to the regulations made under the National Parks and Wildlife 
Conservation Act 1975, he thought this was "certainly not the case" since 
only 14,125 hectares were a f fe~ ted .~ '  Furthermore, even the prohibitions 
under the World Heritage Properties Conservation Act 1983 which were 
potentially applicable to the whole of the Wilderness National Parks - 
a total of 769,355 hectares or 11.3 per cent of the State - were said to 
be simply "not enough" to bring those provisions within the Melbourne 
Corporation principle.32 Deane J .  considered that although the area 
covered by the 1983 Act provided a "setting" in which the implied 
prohibitions argument was advanced with =effectivenessn, it did not survive 
closer scrutiny.33 It could not "properly be seen as in any way inconsis- 
tent with the continued existence of Tasmania or its capacity to 
function".34 

Another aspect of the prohibition addressed in the Franklin Dam case 
concerned the State's prerogatives in relation to land affected by the 
Commonwealth legislation. Tasmania argued that the Wilderness 
National Parks were 'wastelands of the Crown' and thus that their con- 
trol was within the prerogative and immune from Commonwealth in- 
terference. consistently with decisions of the High Court since Engineers 
referred to none of the justices who addressed the matter in the 
Franklin Dam case considered that any special significance should be at- 
tached to the fact that a Commonwealth law affected a State in the exer- 
cise of its prerogative powers.3G Brennan J.  dealt with this issue at some 
length. He  examined the historical grounds for the claim, noting that 
"there was a time in the mid-nineteenth century when the legislative con- 
trol of wastelands was essential to the working of responsible government 



in Tasmania".?' There was a strong inference that if this were still the 
case (which it was not), the Melbourn~ Corporatzon principle would apply. 
Brennan J.  hypothesised that there would be "some substance" in 
Tasmania's argument if the Commonwealth measures "were applied to 
the buildings that house the principal organs of a State" such as the cen- 
tral Departments of Government, the Parliament or the Supreme 
Court." 

These illustrations highlight the basis, and at the same time the severe 
operational limitations, of the implied prohibition. As Brenrlan J .  
concluded 

. . . it is impossible to suppose that the functioning - as distinct 
from the powers - of any organ of Tasmanian government is 
affected by a restriction on the use of land which is not devoted to 
the functioning of an  organ of government.'' 

'l'his distinction is central to a propcr ~~nders tanding of the practical 
operation of the principlr. Drspite some apparcnt rnisconccptions, the 
principle does not forbid, and nevcr has forbidden, the expansion of 
Corrrrrronwealth legislative powers in areas 'traditionally' occupied by the 
Statrs."' As Dixon J .  explaineti in thc Melbourne Corporation case: 

The foundation of the Constitution is the conception of a central 
government and a number of State governments separately organiz- 
ed. The Constitution predicates their continued existence as indepen- 
dent entities. Among them it distributes powers of governing the 
country. The framers of the Constitution do not appear to have 
considered that power itself forms part of the conception of a govern- 
ment. They appear rather to have conceived the States as bodies 
politic whose existence and nature are independent of the powers 
allocated to them.41 

It is significant that none of the minority judges in the Franklin D a m  
case, even as an  alternative basis for his conclusions, sought to extend 
the scope of this implied prohibition to enable it to apply to the legisla- 
tion in question. None of them disputed the very limited application of 
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that principle. Instead, each adverted to what he saw as a need for a 
different and more effective implied prohibition on Commonwealth 
legislative power. The approach is exemplified in the following passage 
by Wilson J.: 

It seems to me that if a whole range of legislative and executive 
authority which formerly resided in the States is capable of being 
subsumed under paramount Commonwealth laws then the very 
constitutional structure of the States is undermined. Of what 
significance is the continued formal existence of the States if a great 
many of their traditional functions are liable to become the 
responsibility of the C o r n m o n ~ e a l t h ? ~ ~  

The next section of this paper includes a discussion of the develop- 
ment and use of another federal implication intended to extend the 
protection given by the implied immunities doctrine by guaranteeing some 
measure of State legislative power beyond the reach of the Commonwealth 
Parliament. 

The  Reserved Powers Doctrine 

It has already been noted that the reserved State powers doctrine (along 
with the immunity of governmental instrumentalities doctrine), was 
denounced by the majority in the Engineers case. Both doctrines were based 
on implications arising from 'federalism'. Both operated to restrict the 
reach of Commonwealth laws. But there is an important difference 
between them. Despite earlier analyses to the contrary,43 it is now ac- 
cepted that the 'immunities' doctrine - like its revamped version, the 
Melbourne Corporation principle - is an implied prohibition that excludes 
particular matters from the operation of Commonwealth laws that are 
otherwise within power. Thus, as both the Melbourne Corporation case itself 
and the Franklin D a m  case demonstrate, the question of the applicability 
of the prohibition does not arise unless, and until, a law falls within the 
ambit of a grant of Commonwealth legislative power. As Windeyer J. 
pointed out in the Pay-roll Tax  case, the existence of the prohibition "relates 
to the use of a power not to the inherent nature of the subject matter 
of the law".44 It does not affect the interpretation of the scope and mean- 

42 (1983) 46 A L R 625 aat 752 
43 In  the Melbourne Corporation Case (1947) 74 C L R 31, Latharn C J and W ~ l l ~ a m s  J cons~dered that the ap- 

pllcat~on of rhe prlnc~ple depended upon a 'characterlratlan technique' which Barw~ck C J later adopted as "the 
real ground of, and, in any case, the only acceptable ground far, [that] dec~s~on", Pay-roll Tax Case (1971) 122 
C L R 353 at 372-4 T h ~ s  vlew 1s no longer regarded as acceptable see, e g Mason J In the Franki~n Dam Case 
(1983) 46 A L R 625 at 694 

44 Pay-roll Tax Case (1971) 122 C L R 353 at 403 
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ing of the relevant Commonwealth power. In contrast, the reserved State 
powers doctrine was directly concerned with the interpretation of the con- 
tent of particular grants of Commonwealth legislative power. 

As a result of the rejection of the doctrine of reserved powers, the High 
Court endorsed the principle that the scope of a grant of Commonwealth 
legislative power is to be interpreted without regard to the powers tradi- 
tionally exercised by the States. Since the Engineers case, there have been 
consistent reminders of the 'true' and 'correct' approach: the question 
under s.51 "is always whether a particular enactment is within Com- 
monwealth power. It is never whether it invades a State's domain".45 Or ,  
as Menzies J. stated in Airlines of N . S .  W. Pty. Ltd. v N . S .  W. (No.  2):46 

Arguments based upon the extent of State legislative power, or, the 
extent to which that power has been exercised, to measure or confine 
the legislative power of the Commonwealth, must, since the Engineers 
case . . . fall upon deaf ears.46 

There have also been frequent reminders and warnings of the various 
guises of the fallacy of reasoning from 

some general conception of the subjects which fall within [the 
undefined residuary of State powers] as if they were granted or 
reserved to the States as specific heads of power. But no fallacy in 
constitutional reasoning is so persistent or recurs in so many and 
such varied applications.47 

Despite the continuous stream of uncompromising and unqualified 
judicial statements rejecting the use of State reserved powers reasoning 
in the process of construing Commonwealth legislative powers, there have 
been a number of attempts to give a new lease of life in one form or 
another to that "old and discredited fallacy".48 Most of these attempts 
can conveniently be reviewed under three headings: first, the incidental 
area of power included within each grant of legislative power; secondly, 
the 'corporations' power and,  thirdly, the 'external affairs' power. 

(a) Incidental Area o f  Commonwealth Legislative Power 
Apart from recent occasions, the most significant illustration of reserved 

45 Id at 400 
46 (1965) 113 C L R 54 at 143 
i i  Dixon J ~n Rc Foremen & Suns Pty Ltd, Uthcr \. FCT (1947) i 4  C L R 508 t 530 Thew scnt>rncnts have been 

cchoed sirungly and persistently by Murphy J In reccnl Lases see, e g , Koonarta. at 656 and Frankl~n Dam, at 727-8 
48 Koowarta. at 662 per Brennan J 
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State powers reasoning is provided by the High Court's interpretation 
of the content of s.51(i) under which the Commonwealth has power to 
make laws with respect to "(t)rade and commerce with other countries 
and among the States". In the Railway Servants case,''g decided in 1906, 
the High Court held that since the grant of power in s.5l(i) referred only 
to interstate and overseas trade and commerce, it therefore impliedly 
withheld from the Commonwealth any power of regulating purely 
intrastate trade and commerce. Similarly, other cases held that s.51(i) 
must be read "as if it contained an  express declaration" that power to 
regulate purely intrastate trade "is reserved to the States"." This reason- 
ing was "hopelessly opposed" to the Engineers case and,  accordingly, the 
Railway Servants case was overruled. Using the principles of construction 
approved in the Engineers case, it is clear that s.51(i), broadly construed 
as a grant of power, does not imply a prohibition on Commonwealth 
incursions into the domain of intrastate trade. It grants the Com- 
monwealth power over interstate trade but, as Barwick C.J. observed 
in the course of construing the content of the corporations power, s.5l(i) 
"contains no explicit or implicit prohibition and does not reserve the 
subject of intrastate trade to the States"." 

However, insofar as the incidental area of s.5l(i) is concerned, the High 
Court has relied heavily on the type of reserved State powers reasoning 
of the Railway Servants case. Briefly, it has been argued that the Constitu- 
tion makes a distinction betwecn the dornestic trade o f a  State and those 
types of trade specified in s.51(i) and that the Constitution requires that 
distinction to be preserved, or at least given great weight, in determin- 
ing what is within the incidental area of that power (and, indeed, the 
incidental area of other Commonwealth legislative powers). The classic 
statement of this approach is found in the fbllowing passage from the 
judgment of Kitto J .  in Airlines of N. 5'. W. PQJ. Ltd. v N.S. W. (No. 2):"' 

The Australian union is one of dual federalism, and until the 
Parliament and the people see fit to change it, a true federation it 
must remain. This Court is entrusted with the preservation of 
constitutional distinctions, and it both fails in its task and exceeds 
its authority if it discards them, however out of touch with practical 
conceptions or with modern conditions they may appear to be in 
some or  all of their applications. 
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The "constitutional distinction" to which Kitto J .  referred is the 
supposed implied distinction between intrastate and interstate or overseas 
trade and commerce. In the post-Engineers cases where this distinction 
has been adopted," the relevant reasoning has never been expressed in 
reserved powers terms. Nevertheless, there is much force in Professor 
Zines' conclusion that the argument used to support a narrower construc- 
tion of the incidental area of Commonwealth power "is lacking in logic 
unless one adopts a doctrine of reserved powers".54 I n  more colourful 
language, Murphy J.  has protested that the "maintenance of the supposed 
division and the further insistence that even the use of the incidental power 
in s.5 l(xxxix) cannot obliterate the division, keeps the pre-engineers ghosts 
walking".j5 It -should be noted however, that, to a significant degree, the 
practical obstacles to Commonwealth legislative power created by this 
limited interpretation of s.51(i) have been overcome following the rejection 
by the High Court in the Rocla Concrete Pipes case of both the reasoning 
and conclusion in Huddart Parker in relation to the scope of s.5l(xx) of 
the C o n s t i t ~ t i o n . ~ ~  

Until recently it appeared that this approach to the construction of the 
incidental area of s.51(i) would be confined to that head of power. 
However, in Gatzo v Comptroller of Stamps ( V ~ C ) ~ ~ ,  Gibbs C .  J . ,  Stephen 
and Aicken JJ. (Mason and Murphy JJ. dissenting) held that the 
provisions of a Commonwealth statute that purported to exempt from 
State stamp duty (inter alia) instruments made pursuant to an  order of 
the Family Court were not incidental to the marriage or matrimonial 
causes powers (s.5l(xxi) and (xxii) respectively) and were invalid. As is 
evident from the following passage in his judgment, Gibbs C.J. une- 
quivocally based his conclusion on a form of reserved powers reasoning: 

in considering whether a law is incidental to the subject matter of 
a Commonwealth power it is not always irrelevant that the effect 
of the law is to invade State power; that of course would not be 
relevant if the law were clearly within the substantive power expressly 
granted.58 

That statement is expressed rather cautiously: no attempt is made to 
lay down what weight should be given to the fact that the operation of 
a Commonwealth law invades a State power, nor is there any suggestion 
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that this fact would generally be relevant (cf. "not always irrelevant") in 
construing the ambit of the incidental area of Commonwealth powers. 
Note also the Chief Justice's ready acknowledgment that a similar inquiry 
"of course would not be relevant if the law were clearly within the substan- 
tive power expressly grantedn. Nevertheless, the earlier part of that - 
statement is an extremely rare example - since the Engineers case - of 
an express reliance on a reserved powers implication. 

The reasoning of Gibbs C.J. in Gazzo has potentially far-reaching 
consequences in relation to the content of the incidental areas of all 
Commonwealth legislative powers. However, its impact remains largely 
speculative and it would be unwise, in the absence of further considera- 
tion of this matter by the High Court, to read too much into the Chief 
Justice's statement. The actual decision in Gazzo was reached by a bare 
majority of a five-member bench. Quite apart from the criticism it has 
received, the scope of the decision may well be limited to, and suppor- 
table as a matter of construction on, its own facts without resort to the 
wider principle relied upon by Gibbs C .  J .  In any event, that principle, 
clearly rejected by the dissenting judges, found direct support only in 
the judgment of Stephen J .  who based his conclusion primarily on othtr 
grounds. 59 

(6) The 'Corporations' Power 
Insofar as the 'core' areas of Commonwealth legislative powers are 

concerned, the High Court's written judgments have indicated general 
agreement with the proposition that the reserved powers doctrine was 
'exploded' by the Engineers case and that any attempt to reintroduce it 
into the process of construing express grants of Commonwealth powers 
must be rejected. 

Cases dealing with the construction of the Commonwealth's power to 
make laws with respect to "(f)oreign corporations, and trading or finan- 
cial corporations formed within the limits of the Commonwealth" 
(s.5l(xx)) provide an excellent insight into the tensions resulting from 
attempts to give effect to (or at least be seen to give effect to) that approach. 
Reference has earlier been made to the landmark decision in Rocla Concrete 
Pipes where the Court unanimously held that, in respect of the interpreta- 
tion of s.5l(xx) of the Constitution, no regard should be had to the distinc- 
tion between intrastate and interstate or overseas trade.60 Accordingly, 
that grant of power was not (as Grifith C.J. had argued in Huddart Parker) 
to be construed as if the Constitution "contained an express declaration 

Id ar 38 Fur a lu~t~ficrtton o l  thr uar 01 a con~cpt of 'fedcritltmi tn this cuntm, \rc Ztnrs, supra n '3, at 57-8 
60 (1971) 124 C.L.R 468 at 488-9 per Barwick C.J , 499 (McTiernan J ), 508-11 (Menzles J ), 512 (Windeyer J ), 

513 (Owen J.), 515 (Walsh J ) and 522 (Gibbs J.) 
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that power [over intrastate trade] . . . is reserved to the States". All 
members of the Court, including Gibbs J. (as he then was), agreed that 
s.5l(xx) of the Constitution contained no express limitation to corpora- 
tions engaged in interstate or overseas trade or commerce and that none 
should be implied. The present Chief Justice expressly acknowledged in 
that case that the doctrine of reserved powers "cannot be accepted as 
correct". 

Following Rocla Concrete Pipes, the High Court examined the content 
of the corporations power on at least seven occasions up to and including 
the Franklin Dam case."' On all but one (less important) occasion,"" there 
were at least two dissentiates and in five cases there were the barest 
majorities on the interpretation of some major aspect of the power.64 
While some differences of judicial opinion might be expected in the ear- 
ly stages of the construction of an important constitutional power, the 
recent divisions on the High Court are consistent with a polarisation of 
fundamentally different views on the scope of s.5l(xx). 

Yet the semblance of unity apparent from both the reasoning and the 
decision in Rocla Concrete Pipes has been maintained consistently in later 
cases in the processes of constitutional construction said to be relied upon 
by all members of the Court. Earlier in this paper, reference was made . . 

to the recent unanimous approval by the Court of the true rule of 
constitutional interpretation set out in a statement of O'connor J. in 
J ~ m b u n n a . ~ ~  Similarly, in interpreting the content of s.5l(xx), there has 
been no dissent from that method of construction. Further, the minority 
judges in each case have expressly endorsed the use of such principles 
and rejected unequivocally any reliance on reserved powers reasoning. 
Perhaps the most significant example is found in the joint judgment of 
the minority (Gibbs C.J. and Wilson J.)  in the Superannuation Board case. 
In the course of their reasoning, Gibbs C.J. and Wilson J. cited and 
purported to rely on the following argument by Barwick C.J. in the St 
George County Council case in relation to the proper approach to the 
construction of S . ~ ~ ( X X ) : ~ ~  

61 Id at 522 
62 R v Trade Practtces Tribunal, Ex parte St George County Counc~l (1974) 130 C L R 533 ('St George County 

Cauncll Case'), R v Aurtrallan Industr~al Court, Ex parte C L M Holdtngs Pty Ltd (1977) 136 C L R 190 
("Adamson's Case"), Actors and Announcers Equlty Assoctatmn of Australla v Fontana Fllms Pty Ltd (1981) 
40 A L R 609 ("Fontana Case"), Superannuatton Board v Trade Practices Commission (1982) 44 A L R 1 ('Superan- 
nuatlon Board Case"), Fencott v Muller (1983) 46 A L R 41 and the Franklln Dam Case (1983) 46 A L R 625 

63 In the C L M Holdlngs Case, supra n 62, the H ~ g h  Court held, w ~ t h  l~ttle elaboration, that s 51(xx) or the In- 

c~dental power would authorbze a prowston havlng the same effect as s 5 of the Crtmes Act on directors of t rad~ng 
corporations 

64 St George County Counc~l Case (where there was a 2-2 spllt on the ronst~tut~onal question), Adamson's Case (4-3), 
Superannuat~on Board Case (3.2). Fencott v Muller (4-3) and the Franklln Dam Case (4-3) 

6 i  Supra at 3, n 11 
b6 Suprrannuation Runrd Case (1982) 41 A I. R 1 at 8-9 
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The words should therefore be construed according to the principles 
of construction appropriate to the construction of the Constitution. 
Thus, the words must be given their full import without any 
constraint derived from the circumstance that so construed the 
constitutional power they express will affect State power, legislative 
or executive, or that the exercise of the constitutional power so 
construed will or may affect the exercise of State power. The reserved 
powers doctrine of the past has been fully exploded: but care needs 
to be taken that it does not still, in some form or another, infiltrate 
one's reasoning when construing Commonwealth powers or Acts of 
the Parliament .67 

How is it, then, that there is such a gulf between the conclusions reached 
by members of the Court who generally form the 'majority' and those 
who form the 'minority' in these cases? The majority's conclusions in 
interpreting s.5l(xx) widely follow from, or are at least consistent with, 
the principles of construction declared to be applicable; prima facie the 
result is achieved by a direct application of the approach endorsed in the 
Engineers case. As for the minority's conclusions, the judgments themselves 
contain little to indicate a logical progression from a premise identical 
to that adopted by the majority to a conclusion that is fundamentally 
opposed. 

A rare reference to the guiding philosophy of the minority approach 
was given by Gibbs C.J. (with whose reasons Wilson J .  agreed) in the 
Fontana case." The Chief Justice stated: 

However, having regard to the federal nature of the Constitution, 
it is difficult to suppose that the powers conferred by paras (xix) and 
(xx) were intended to extend to the enactment of a complete code 
of laws, on all subjects, applicable to the persons named in the 
paragraphs. 69 

Nevertheless, no explanation was given (or, in the context of s.5l(xx), 
has yet been given) as to how the 'federal nature of the Constitution7 
operates to negate, or drastically reduce, the application of the Engineers 

67 In responding to a submlsston from counsel (in the same case) seeking to dlstingutsh Adamson's Case on the basls 
ofthe 'governmental character'of the Superannuatton Board, Glbbs C J and Wllson J stated (at 8) ' ~ f  the submts- 
sion rs merely an attempt to re-tntroduce the notion of reserved State rlghts then of course it lnvttes summary rejec- 
tion' That statement indicates some confusion between the lmmunity of governmental lnstrumental~tres doctrlne 
and the reserved powers doctrine 

68 (1981) 40 A L.R 609 
69 Id at 616 The reference to s 5l(xix) 1s to 'Naturallzat~on and allens' Unllke the other heads of power In s 5 1 ,  

paras. (xix) and (xx) - together with para (xxvi). the 'race' power - descrlbe a class of persons rather than a 
subject matter. 
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principles of construction. Is the concern merely that, in interpreting one 
paragraph of s.51, assistance may (or should) be sought in the words of 
another?" O r  is the concern a wider one, to limit the content of a grant 
of Commonwealth power where a literal (and hence more expansive 
interpretation) would result in an  encroachment in fields traditionally 
occupied by the States? 

The terms (in contrast to the conclusions) of the minority judgments 
provide no answers and few clues. The approach of construing a particular 
power narrowly by reference to another or other grants of power is, on 
currently accepted principles, a limited one. Thus,  the mere fact that a 
construction of a particular power would render otiose the major part, 
or even the whole, of another grant of power does not require a narrow 
construction of the first-mentioned power.71 Different considerations 
may apply where a head of power contains an  express exception or restric- 
tion." H o w v e r ,  the minority judgments do not specifically rely on the 
content of any one or  more grants of Commonwealth power to justify 
giving s.5l(xx) a restricted meaning. Nor do those judgments contain 
any suggestion (usually associated with the construction of the defence 
and external affairs powers) that a restricted interpretation is necessary 
to ensure that the other grants of power are not rendered 'absurd' or 
'meaningless7. j 3  

The possibility of a wider concern - that a literal interpretation of 
s.5 l(xx) would result in an encroachment on powers traditionally exercised 
by the States - finds some support in the reference by the Chief Justice 
(with whose judgment Wilson J .  agreed) in the Fontana case to the need 
to ensure: 

the proper reconciliation between the apparent width of s.5l(xx) and 
the maintenance of the federal balance which the Constitution 
requires.'* 

It is significant that this reference to the need for a "federal balance" 
notion in the context of s.5l(xx) was not expressed to be part of the process 
of reasoning to determine the scope of the power. Instead, it was made 

711 1 1 1  Ko,!.i ( I ~ ~ C I L E C  l ' ~ p , i  l I c l i i )  I ? $  ( I K t0li .it i? i ( ~ ~ l i l ) ~  ( j ~ i ~ , ~ i ~ ~ t ~ h , i t l  t l i ! \  ,i\ ,i <lit,il>iic.~llt,i~ 1 0  1/11 i t  ) c c l i i ) l >  

01 L I K  111!1>1h<l t ~ \ ~ r . i \ l ~ i ! r ~ ~ > i t ~ ~ ~ ~ , t ~ ~  I I . X C I C  <l1,(1tlirt,1>1 111 i l ( \ \ i  

7 l I i: 11 1. ~ i ~ , i ~ , i l l i  i i c / \ r ~ ~ n \ l ~ d ~ c ~ l  I [ > . ~ I  i i l ( \ \ > \ )  tiiilitdc. IIK ~ r l c z r i  , I I / I I C C I  n>,s~lt i  ,<nlhi~r>c<l 111 - i l ( \ \ \ i  ,<I. S 5 11 
i C ~ r ~ n ~ ~ i r i ~ ~ ~ ~ c . ~ l r h  ("Srn.  .ind \~iI>xmc~qi<l I.,tlld\ -\LC ( ' , i \ (  ) ( l c i i i )  I ii C. I. K /I;  .I: f i l  .inil i t I ;  \ L C  . i l ~ ( l . i ~ i c i i n r ~ -  
(,CIKI.II / \  t , ~ ~ l l ! ~ i n )  \ C/on~il ic~~~nc,i l : l !  ( ' \ l i s l ) l i i q <  i t ,  C.it,~'') ( I ( i O ? !  Ill; C I K i?O rip , i c  jO1l i , ,  1t l , i lco11 10 

!il l  < l l l l l < l l l  0 1  r j l  ( \ \ I )  dn<l : \ \ l i )  

7 2  Thus. rhe requtrement of Sust rerrni' In s j l (xxxr)  has been lnrerpreted to operare as a general const~tut~onal guarantee 
T h c  quehuon In relaclan to orher express restrictions - r g those tn r 51(n), (xu) )  and (xlv) - seem unrcsol\.ed 
See the dlicurslon of thle Issue in Zlnes. supra n 9 ,  at 19-21 

i 3  Thli issue I S  dlrcuised later In the conrent of the external affalri power 

i4 (1981) 40 A L R 609 at 616 
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in the context of approving the High Court's practice of approaching the 
interpretation of s.5l(xx) "gradually and with caution proceeding no 
further than the needs of the particular case requiren. Yet that practice 
has been approved and adopted by almost all judges of the High Court 
in the interpretation of s.5l(xx) - regardless of their views as to the 
necessity of preserving the "federal balance".75 In any event, if the 
Constitution 'requires the maintenance of the federal balance' it surely 
does so not only for the purpose of deciding only so much as necessary 
to resolve a matter before the Court but also for the purpose of inter- 
preting the content of s.5l(xx). Yet neither the Chief Justice nor any of 
the judges who have given s.5 l(xx) a narrow interpretation have expressly 
based their reasoning either on the premise that the "federal balance* is 
required to be maintained or on the premise that the federal nature of 
the Constitution requires that the words of s.5l(xx) be limited in some 
way. 

There is, of course, a striking similarity between the reserved State 
powers doctrine rejected in the Engineers case and the use of a 'federal 
balance' notion to restrict the literal meaning (i.e. the "apparent width" as 
Gibbs C . J. has conceded) of the corporations power. Having added their 
own strong condemnation of the reserved powers reasoning in constru- 
ing Commonwealth legislative powers,76 the minority judges faced acute 
problems in justifying their reliance on a federal balance argument. Not 
the least of these problems is the lack of supporting precedents, particularly 
on a matter that is widely seen as contrary to the approach endorsed by 
an authority so apparently revered as the Engineers case itself. Another 
problem is the need to reconcile their conclusions with their own reasoning 
in other contexts. For example, earlier in this paper it was observed that, 
in arguing for a reserved State powers limitation in the incidental area 
of (at least some) Commonwealth powers, Gibbs C. J. had unequivocally 
ruled out a similar limitation in relation to a "substantive power expressly 

One is left with the impression that the problems in recon- 
ciling these statements were so great that they were more conveniently 
left unaddressed. 

Legal commentators have suggested that there is an important 
difference between interpreting the Constitution by reference to particular 
powers that are notionally reserved to the States and interpreting it by 

-. 
1 3  Scc, u g , Rocla ConcrerePipcs (1971) 124 C L R. 468 at 4W-1 per B a w ~ c k  C J.,  and Fontana (1981) 40 A L R 

609 at 634 per Mason I and at 645 per Brennan 1 In Fencott v. Muller. Gtbbs C J .  and W~lson J and Mason, 
Mtlrpl~)., Hrrman nnd I k a n r J  . m thew rc\lcrt,tr ptnt judg,~~cntg, aqrretl that thcrc war na nrrd to dctrrn~~nr 
the valndatv o l a  urovlrson w h ~ c l ~  15 ~rrc.lr\.ant 14, the muro ratsrd bv the I,artnr, (:I Murphy I ~n Fcorntana, at 640 , . , . . . -  
In any event, it may well be argued that a case by caw approach might also be considered to be the best method 
of ensuring that s.5l(xx) is accorded a wz& meaning. 

76. See, e 3.. the passapPs referred to at 118-20 Supra 
77 Supra at 117 
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reference to a residue of powers exercisable by the States without 
Commonwealth intervention. The merits of this distinction will be 
considered later in relation to the external affairs power.78 In the present 
context, it is sufficient to note that both processes of interpretation are 
patently inconsistent, if not with the principles of the Engineers case, then 
at least with the concession by the Chief Justice and Wilson J. that in 
interpreting s. 5 l(xx) 

the words used must be given their full import without any constraint 
derived from the circumstance that so construed the constitutional 
powers they express will affect State power, legislative or executive, 
or that the exercise of the constitutional power so construed will or 
may affect the exercise of State power.79 

(c)  The External Affairs Power 
The issue of the use of an implication to be drawn from the federal 

nature of the Constitution which requires preservation of 'the federal 
balance of powers effected by the Constitution' was raised directly, and 
openly considered at some length, in relation to the construction of the 
'vxternal affairs' power (s.5l(xxix) of the Constitution) in the two recent 
cases of Koowarta and Franklin Dam. 

In Koowarta all but one member of the Court cited (or agreed with a 
,judgment that cited) the Engineers case and acknowledged both the 
principles of construction that were endorsed by it as well as the rejection 
of the doctrine of reserved State powers.'" However, a majority - 
Gibbs C.J., Stephen, Aitken and Wilson JJ. - held that, despite Engineers, 
an overriding implied limitation based on the federal nature of the 
Constitution, and extending beyond such limitations that 'serve to protect 
the structural integrity of the State components of the federal framework', 
qualified the ambit of the Commonwealth's external affairs power.u1 
This view was rejected by Justices Mason, Murphy and Brennan. The 
position was reversed in the Franklin Dam case where Mason, Murphy 
and Brennan JJ. were joined by Deane J .  in holding that s.5l(xxix) is 
to be construed with all the generality that the words used admit, and 
that, in the process of that construction, no implication concerning the 
'federal balance of power, could be drawn from the Constitution."' 
Gibbs C.J., Wilson and Dawson JJ. dissented. 

i H  1ntr.s '11 128-29 

79 Supra n 66 and accornpanymg text 

80 (1982) 56 A L J R 625 at 637 per Glbbn C J (with whom Aickln and Wilson JJ agreed), 650 (Mason J ), 656 
(Murphy J ) and 663 (Brennan J ) 

81 Scc, e g , Id at 637 (Glbbs C J ) and 643-6 (Stephen J ). 
82 (1983) 46 A L R 625 at 693-4 per Mason J , 727-9 (Murphy J.), 769-70 (Brennan J ) and 801-2 (Deanc J.) 
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In stark contrast to the position in the 'corporations power' cases which 
hvere examined earlier in this paper, most of the judges who concluded 
that s.jl(xxix) should be given a narrow construction did so expressly 
on the basis of the "federal balance" implication and each of them sought 
to justify its use. The one exception was in Koowarta where Wilson J .  
although expressing his 'entire agreement' with the reasons and conclu- 
sions of the Chief Justice, added, at some length, his own "supplementary 
remarks"." Those remarks warrant some consideration because they 
illustrate the extreme reluctance of members of the High Court to 
acknowledge the place of implications in judicial reasoning of the type 
adopted by the Court."'" 

Wilson J. reviewed the earlier decisions of the Court dealing with the 
scope of s.5l(xxix) "in order to show the very limited authority that they 
provide".84 H e  then examined the provisions of the Act under challenge, 
the consequences of a broad view of the external affairs power and the 
considerations relating to the implementation in a federation of interna- 
tional obligations. He  concluded that s.5l(xxix) is not wide enough to 
enable the Parliament to implement every obligation which Australia 
assumes in its international affairs. Further, he proposed a test, purported- 
ly "established by the earlier decisions" of the requiring that the 
manner of implementation of an  international agreement "necessarily 
exhibits an international character". Since ss.9 and 12 of the Racial 
Discrimination Act 1975 did not satisfy that test, they were not laws with 
respect to external affairs. Then follows this passage: 

It will be appreciated that thus far I have confined my attention to 
a construction of the scope of the power in relation to the Act in 
question, without any specific regard to the effect of implications 
which are to be drawn from the federal nature of the Constitution. 
Yet it will be evident that those implications provide strong support 
for the conclusions I have expressed. 

The suggestion that the reasoning and conclusions (to that point) 
proceeded independently of 'federal implications' is, with respect, unrealistic. 
Among other things, it seeks to disguise the fact, acknowledged by Gibbs 
C.J., Stephen and Aicken JJ., that the justification for the rejection of 
a wide view of s.5l(xxix) rested principally, if not entirely, on implica- 
tions to be drawn from the federal nature of the Constitution. In  the 

U i  (11182) 56 A L J R 625 at  6 5 i  

t3'3,i This matter  1s ralrcd agam ar 2 i  and 29 hcli,\\ 

ti4 Id 61  658 
Hi Irl at 660 (crnph.i\l\ iddrd)  Cp rhc e.il11rr r c l r r cn i c  to the i r r ,  i rn~rtedauthor~tv '  1 1 1 0 \ ~ l r d  1 3 )  [hose ramc drc l s~ons  

( r u l x a  n 84) 
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absence of 'federal implications', neither authority nor logical reasoning 
necessitated the conclusions reached by Wilson J .  More realistic is Stephen 
J.'s assessment that it is the use of overriding federal implications that 
has resulted in qualifications narrowing the otherwise literal meaning of 
certain subject-matters of Commonwealth legislative power.86 

Two propositions were accepted by all members of the Court in both 
Koowarta and the Franklin D a m  case. First, 'the possible subjects of 
international agreement are infinitely various'.87 Secondly, the Executive 
has an extremely wide (if not unfettered) power to enter into a treaty.88 

The divergence between the two fundamentally opposed views of the 
Court was apparent in the description of the consequences of a wider 
construction of s.5l(xxix). The judges in Koowarta and the Franklin D a m  
case who took a narrower view of the power (Gibbs C.J., Stephen, Aicken, 
Wilson and Dawson JJ) all relied on a view similar to the following: 

[I]f s.5l(xxix) empowers the Parliament to legislate to give effect to 
every international agreement which the executive may choose to 
make, the Commonwealth would be able to acquire unlimited 
legislative power. The distribution of powers made by the Constitu- 
tion could in time be completely obliterated; there would be no field 
of power which the Commonwealth could not invade, and the federal 
balance achieved by the Constitution could be entirely destroyed.8g 

Against that background, Gibbs C.J. (with whom Aicken and Wilson 
JJ. agreed), while specifically acknowledging that the reserved State 
powers doctrine had been rejected in Engineers, considered that "in deter- 
mining the meaning and scope of a power conferred by s.51 it is necessary 
to have regard to the federal nature of the ~ o n s t i t u t i o n " . ~ ~  He sought 
to justify the use of this implication by reference to a principle of 
construction adopted by the Court in cases involving the defence power, 
summed up in the following statement by Latham C.J. in the Bank 
Nationalisation case:" 

Accordingly, no single power should be construed in a way as to 
give to the Commonwealth Parliament a universal power of legisla- 

>ill Itl . ~ t  645. also '~11n.i n 81 and accolilf,,tn\lnq tcxt 

l i 7  bcr. r r: I,rrnklsn 1)am Carr (1984) 46 A L R 625 .it b60 pcr (;lbh\ C ,J . 601 (Masun J ). i28 (Murphy  J ), 
- - ,  
i > L  (Wtlrun J ). 7 7 1  (Brennan J ), 804 (Deanr ,I ) .snd 84'3 (Dahron J ) 

88 Id Scc dlru I)a\vson J at 8'38~9 

89 Koowarta (1982) 56 A L J R 625 at 637 per (G~bbs C J ) 
90 Id 

91 Bank of NSW v Commonwealth (1948) 76 C L R 1, at 184-5 
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tion which would render absurd the assignment of carefully defined 
powers to that Parliament.92 

The Chief Justice noted that the defence power "resembles the external 
affairs power in the vagueness with which the power is described and 
in its potentially expansive nature".93 Next, he analysed what he referred 
to as "the suggestion of Evatt and McTiernan JJ. in R v Burgess; Expar te  
Henry" that the doctrine of bona fides would be an "effective safeguard 
against the destruction of the federal character of the Cons t i t~ t ion" .~~  
After some consideration, he dismissed this limitation as "at best a frail 
shield, and available in rare cases". In these circumstances, he concluded, 
a wide view of the power would result in the Commonwealth having a 
universal power of legislation that would "render meaningless that 'limita- 
tion and division of sovereign legislative authority' which is 'of the essence 
of federal i~m"' .~~ Thus, the implication based on the federal nature of 
the Constitution must be utilised to justify a "narrower interpretation of 
para. (xxix)". 

As the only detailed justification in recent times for the use of a federal 
implication in construing the 'core' content of a Commonwealth legislative 
power, the argument requires close analysis. First, the clear rationale for 
the use of the 'federal nature of the Constitution' implication in defence 
cases has been as a last resort when no other effective limitation was 
available to prevent the Commonwealth acquiring a 'universal power of 
legislation'. In relation to the external affairs power, Gibbs C.J. argued 
that the 'bonafidd doctrine was not an effective safeguard against such 
a possibility. But he made no reference at all to the existence of the 
'conformity' limitation pursuant to which it has been held that the 
legislative power under s.5l(xxix) is not a power to make laws 'with respect 
to' the subject matter of a treaty but, rather, to make laws 'carrying out 
and giving effect to' or 'in conformity with' the subject matter of the treaty. 
In Burgess, Evatt and McTeirnan JJ., who took a very wide view of the 
external affairs power, not only suggested the 'bonafidd doctrine (referred 
to by Gibbs C.J.) but went on to assert that any departure from the 
requirements of the 'conformity' limitation "would be completely destructive 
of the general scheme of the Constitution". 96 

92 Koowarta (1982) 56 A L J R 625 at 637 This passage was also cited by Glbbs C J , Wllson and Dawson JJ In 
the Frankl~n Dam Case (1983) 46 A L. R 625, at 669, 752 and 841 respectively Interestingly, of all the judges 
who took a narrow mew of s 5l(xx~x), only Stephen J d ~ d  not seek to juetlfy the use of th~s  prlnctple or of a federal 
balance ~mpltcatlan He merely outl~ned what '5s satd to' be the reasons for ~ t s  use w~thout any d~scuss~an of the 
valldlty or rnerlts of those reasons Koowarta, at 643-4 

93 Koowarta (1982) 56 A L J R 625 at 637 
94 Id at 638 
95 Id Thr quoted words are taken from Spratt v Hermes (1965) 114 C L R 226 at 274 
96 (1936) 55 C L R 608 at 687-8 (emphasis added) 
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The failure by Gibbs C.J. (or any of the Judges who reached a similar 
conclusion) even to mention this limitation is crucial to an evaluation 
of the force and merits of his reasoning. It is clearly evident that an integral 
part of the Chief Justice's reasoning was that if a literal interpretation 
were to be given to s. 5 l(xxix), the non-existence of an 'effective safeguard 
against the destruction of the federal character of the Constitution' was 
a conclusive reason to give to the paragraph a narrow interpretation. Since 
he relied on the inadequacies of the 'bonafide' doctrine to argue for the 
necessity of an implied limitation on the scope of a Commonwealth power, 
his argument is therefore deficient to the extent that he made no reference 
to the conformity limitation and, thus, no attempt to assess its adequacies 
as an effective safeguard. (In passing, it might be also observed that the 
Chief Justice seriously misrepresented the argument of Evatt and 
McTiernan JJ. in Burgess insofar as he implied that those judges relied 
solely or mainly on the 'bonafide' doctrine as an effective safeguard when, 
in fact, as has been shown, they relied very heavily on the conformity 
principle.) 

The point is significant in another way. If, as has been accepted by 
every member of the High Court, the Commonwealth's power to 
implement a treaty under s.5lixxix) is not a power to legislate with respect 
to the subject matter of a treaty but merely a power to carry out and 
give effect to the provisions of the treaty, then the assumption that, as 
a result of the executive making international agreements, "the Com- 
monwealth would be able to acquire unlimited legislative power" (as Gibbs 
C.J. stated in Koowartag7), is logically unsupportable. In  any event, no 
attempt has been made to support that proposition. Indeed, in the Franklin 
D a m  case, the terms of the Chief Justice's statements on this matter were 
moderated somewhat: he spoke of a "capacity for almost unlimited 
e ~ ~ a n s i o n " . " ~ , '  

The issue is more than a semantic one. Once it is acknowledged that 
the States have some residue of power, the question becomes whether the 
'federal nature of the Constitution' principle, invoked to prevent 'a univer- 
sal power of legislation' being granted to the Commonwealth, would 
continue to be appliable to protect and preserve a greater measure of State 
power. In other words, what was originally a question of the existence of 
any State power becomes a question of the degree of State power. As will 
be seen, the latter inquiry raises its own quite different and very serious 
problems. 

T o  accomodate the concession (from 'unlimited' to 'almost unlimited' 
Commonwealth powers), the terms in which the safeguarding implica- 
97 (1982) 56 A L J R 625  at 637 
98 (1983) 46 A L R 625 at 669 (emphas~s  added )  Sratements to a slrnllar effect were made by  W11son J (a t  7 5 2 )  

and Dawson J (at 843)  

I ,  2 i f  .A I J R 625  at  6 7 7  
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tion was couched also altered accordingly. No longer was the sole concern 
with the Comnlonwealth acquiring "a universal power of legislation 
leading to a unitary system of government" being brought into existence. 
Instead, the evil to be avoided was "the consequence that the federal 
balance of powers intended to be protected by the Constitution may be 
destroyed". However, the 'federal balance' implication is not as easily 
distinguishable from the reserved State powers doctrine rejected in the 
Engineers case. No serious attempt has been made to do so. In the Franklin 
Dam case, Gibbs C.J . ,  Wilson and Dawson JJ. each countered the charge 
that the 'federal balance' argument resembled (what they continued to 
acknowledge to be) the heresy of the reserved powers doctrine by referr- 
ing to the passage from Latham C.J. in the Bank Nationalisation case cited 
earlier.'"' But the reference is unconvincing because of the important 
distinction referred to above between the principle endorsed by Latham 
C.J. and the wider 'federal balance' implication. Wilson J .  went further 
in stating that this approach had nothing to do with the reserved powers 
doctrine "as it operated before the Engineers case";""' rather, it "is a 
question of the survival of the indissoluble federal Commonwealth as the 
Constitution conceived it to be"."" 

The  fundamental weakness of the 'federal balance' argument is that 
the Constitution itself does not 'conceive' or achieve any particular federal 
balance. Individual perceptions vary, and will always vary, about what 
constitutes an ideal balance. It will be recalled that the use of such 
perceptions in constitutional interpretation was precisely what the Engineers 
case rejected. Federal implications were characterized as "vague, 
individual conceptions" of the spirit of the Constitution, not referable to 
"any specific language" but arrived at on the mere "opinions of Judges 
as to hopes and expectations respecting vague external  condition^".'^^ 

Attempts have been made by commentators to seek to distinguish from 
the Engineers principles a method of constitutional interpretation "by 
reference to a residue of powers exercisable by the States without 
Commonwealth intervention" (cf. particular powers notionally reserved 
to the States).Io3 In this context, the distinction is superficial and does 
little to justify a narrower construction of Commonwealth legislative 
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power. An attempt to determine the content of a Commonwealth power 
by reference to a residue of State power cannot be undertaken without 
first determining 'how much' State power is comprised in that residue. 
The approach adopted in the defence cases to which Gibbs C.J. referred 
would ensure that the States must have some legislative power (in order 
to deny the Commonwealth a universal power of legislation). T o  go 
further to determine, and insist upon, some particular measure of State 
power must involve reference to considerations of the very type that were 
condemned in Engineers. It should be emphasised that the measure of State 
power must be 'particular' because it bears a direct relationship with the 
precise content of Commonwealth power. 

There is another objection to the 'federal balance' argument that amp- 
ly demonstrates its inherently subjective character. In the first place, it 
is arguable that part of the balance of powers between the Commonwealth 
and the States achieved, and intended to be achieved, by the Constitu- 
tion was the committal of the "wide and general power" over the subject 
of external affairs to the C o r n m ~ n w e a l t h . ' ~ ~  As Deane J .  pointed out in 
the Franklin D a m  case, there is evidence that even in the 1890's, the 
'founding fathers' regarded this as a power of fundamental impor- 
tance.Io5 Secondly, the international expansion since 1900 of the scope 
of 'external affairs', rather than any change in the meaning of that 
expression, allows the Commonwealth to enter into new legislative fields; 
it provides no reason for giving s.5l(xxix) an unduly restrictive inter- 
pretation. This follows inevitably from the well-established principle that 
the affirmative grants of Commonwealth legislative powers should be 
construed in a way that enables the content of those powers (i.e. their 
'denotation' rather than their 'connotation') to expand to embrace new 
events and changed times.Io6 

Finally, if the 'balance of powers' notion is a fixed equilibruim - and 
its proponents have not suggested otherwise - then it is open to the 
criticism that the true effect of any such 'balance' would be to freeze not 
only the distribution but the content of the distributed powers as at 
1900.'07 And, as Brennan J. has pointed out, the approach to constitu- 
tional interpretation endorsed in the Engineers case "gives the Constitu- 
tion a dynamic force which is incompatible with a static constitutional 
balance". lo8 

As for the reasoning adopted to support the wider view of the external 
affairs power, it was mentioned earlier that Justices Mason, Murphy, 

104 S C C .  e s . Kuu\\atrn (1982) 56 .4 I. J R 625 at 630-1 pct hlaaon J 
10.i Franklin Dam (19871 46 A I. R 623 ar 802 
106 Id a1 i ? ' i  and iup ta  ar paql. 7 Ct Dah%on J ai 812 ~ h e l r  thr princtplr 15 incorl-ectl\ siarcd 

llli l - i , la  puinr aar made bv both \I,iioii J (*I 692) ,ind Hrcnrian J (at i 7 2 )  In ~ h c  Fi.rnklln IIdnl Ca*c 

108 Id ar 7 3  
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Brennan and Deane considered that the application of the principles of 
construction endorsed in the Engineers case (including the rejection of the 
reserved State powers doctrine) was a comprehensive legal answer to the 
argument that a construction of s.5l(xxix) should be limited by reference 
to a 'federal balance' implication. Nevertheless, both Koowarta and the 
Franklin Dam case contain statements indicating policy reasons why a wide 
view of the external affairs power, having been justified on 'strictly legal' 
grounds, should be accepted. The most striking of these was Murphy 
J.'s contention that if the power was to be narrowly construed, "Australia 
would be an international cripple, unable to participate fully in the emerg- 
ing world order".10g Similarly, Mason J .  considered that there was lit- 
tle, if any, evidence to indicate the likelihood of a substantial disturbance 
of the 'balance of powers' as distributed by the Constitution. But, to the 
extent that there is to be such a disturbance, "then it is a necessary distur- 
bance, one essential to Australia's participation in world  affair^"."^ 

The preceding analysis indicates a critical distinction between the 
approaches of the majority and minority in these cases. Those who 
favoured the wide view of the power were able to base their conclusions 
on no more than the plain words of the text interpreted broadly in 
accordance with accepted principles of construction, although policy 
reasons were referred to for added support by demonstrating the 'political' 
advantages of a conclusion reached on legal grounds. In  contrast, the 
members of the Court who took a narrow view of the power needed to 
find some further justification beyond the words of the text. The 'apparent 
width' of the content of the power was accepted."' But, due to a clearly 
different, but unacknowledged, doctrinal position some restriction or 
limitation was sought. Because the existing limitations were held not to 
provide adequate safeguards, the 'balance of powers' implication was 
developed. 

Consequently, the criticism that the majority in the Franklin Dam case 
failed to deal adequately with the policy issues raised by the arguments 
of the minority may be not only factually incorrect but misplaced. 
Mention has already been made of the majority's reasons for rejecting 
the 'federal balance of powers' implication."2 Those reasons are not 
without substance. The question whether they are compelling reasons 
can be left aside because the majority judges were able to reach their 

lli'i I<c,ui\nrrrt (1982) i b  i L J R 625 ar 6 j b  i p  Slr Henix P.ixk<\ ilalrrilcnt .I[ rirc 1891 Con\cn t lon  thdl Ausrr.lll,i 
'murt  be suificienrl, rrrong to ca r t \  the :larnc and f a m e  of iu i t r a l l a  ucrh uniportcri heauri  dnd i \ i lh un'rlpplrd 
pm\w th~c,ughour rhr i \orld i t red b\ DeaneJ  In E;oui\o~t , i  at  HI)? 

I I 0  I d  .sr hSO T h c  mtiio~cr\ 5 a n w c r  rc rh ts  I F  rhnt "rhr C.c,mmonric,il~h rrnlrr leek rhc co-operarion of Sratr  lrgiilarion 
(<! L I > \ U I C  t l ~ i  .A,>\tr , t I~~i\  ~ n t c z n a t ~ m ~ t l  n h I ~ q a t t ~ n ~ \  arc l ~ ~ l i ~ i l ~ c r  (\\  > f w n  J * L  541 i 

I I! Supra at 124-25 

112 Si luta 
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conclusions by applying accepted principles (which, in the context of 
s. 5 1 (xxix), clearly suited their own doctrinal positions), without any 
inquiry into the basis trf,  or justification for, those principles. That battle 
had been fought and determined in the Engineerr. case. The reasoning and 
conclusions of the majority was thereby given respectability and, 
accordingly, there was no reason, in the light of the accepted legalism 
of the High Court in approaching constitutional issues, why any further 
inquiry should have been undertaken. 

O n  the other hand, there are strong grounds for arguing that the failure 
of the 'minority'judges to adequately justify the use of a 'federal balance' 
implication can be attributed to their unwavering acceptance of the judicial 
approach favouring a "strict and complete legalism"."3 In  Koowarta and 
particularly in the Franklin D a m  case, there was strong general support 
for this approach. It was insisted that the questions before the Court were 
"strictly legal questions","' "to be resolved in accordance with legal 
method and legal principle"11' and not "by according preference to one 
policy over a n ~ t h e r " . " ~  While the merits of such an approach may be 
questionable (and have been questioned many times), it is clear that, in 
the context of the interpretation of the scope of the external affairs power, 
such an  approach was ideally suited to those members of the Court who 
sought to rely on the full import of the words of s.5l(xxix) and to reject 
the use of implications. 

Finally, reference should be made to an issue that at least evidences 
the important underlying differences between the views in Koowarta and 
the Franklin D a m  case. I t  concerns the judges' perceptions of the role of 
the High Court and its relationship with the other organs of government. 
The  members of the Court who argued for a 'federal balance of powers' 
limitation clearly saw the Court's role as the "guardian of the Constitu- 
t i ~ n " . " ~  providing a legal impediment to any Commonwealth attempt 
to 'invade a field of power' traditionally occupied by the States. AS Wilson 
J .  stated: 

It is not a satisfactory answer to observe that State laws will be ousted 
only if the Commonwealth chooses to legislate. Ultimately absolute 
political power must come to reside with the paramount 
authority 

113 T h e  exprewon rs,  uf course, takcn from Snr Owrrr  Dlxun's sperch on bclng sworn ~n as Ch8dJostlte (1962) 85 
C: L R XI at xlv 

114 "Statcrnmt of thr Court" (198'4) 46 A L R 625 at  692 and also m the l u d ~ r n ~ n t  of Ctbhs C ,I at 653 

115 Id at 708 per Deanr J 
116 Id a, 702 pcr Brenrran J , 'cc also Wllson ,I (at 758) 

117 See Vvctona v Cornrrronwcalth (1475) 1'34 C L R 81 at 118 per Barwlck C ,] 
118 Franklrn Darn (1982) 56 A L J R 625 at 752 
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O n  the other hand, the members of the Court who favoured a wider 
view of the power relied on the Engineers case in support of the proposi- 
tion that "(a)ny 'extravagent' use of the granted powers in the actual work- 
ing of the Constitution is a matter to be guarded against by the consti- 
tuency and not by the courts (Engineers . . .)".1'9 Brennan J. rejected the 
suggestion that the High Court should 

perform what was said to be the great curial function of sustaining 
the 'balance of our Constitution' . . . it is not the function of the 
Court to strike some balance between the Commonwealth and the 
States; that would be to confuse the political rhetoric of State rights 
with the constitutional question of Commonwealth legislative 
powers. 

However, it was Mason J .  who came closest to drawing attention to 
the serious and delicate institutional problems involved in the High Court 
adopting a more assertive role vis-a-vis the Executive and the Parliament. 
The problems are even more acute where use is made of vague and 
subjective legal standards. According to Mason J . ,  many of the tests 
suggested by the minority judges 

are not questions on which the court can readily arrive at an informed 
opinion. Essentially they are issues involving nice questions of sen- 
sitive judgment which should be left to the Executive Government 
for determination. The court should accept and act upon the deci- 
sion of the Executive Government and upon the expression of the 
will of Parliament in giving legislative ratification to the treaty or 
convention. "I 

Conclusion 

The generally unsuccessful attempts by members of the High Court 
to develop and apply, in the construction of Commonwealth legislative 
powers, a 'federal balance of powers' implication based on the federal 
nature of the Constitution has been tentative and unconvincing. The 
major flaw in their reasoning is the continued insistence of joining the 
united front of all High Court judges in paying homage to a decision 
of the Court handed down over 60 years ago. Quite simply, the principles 
enunciated and endorsed by the majority in the Engineers case are 
fundamentally inconsistent with a process of constitutional construction 

119 Id at 728 per Murphy J , iec also Dcane J (ar 8021 and supla n 5 and accompanying text 

i ? O  Id at i i2 and 7 i 4   PI. Brcnnan J 
121 Id at 692 
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under which the 'apparent width' of expressly conferred Commonwealth 
powers is sought to be restricted (or 'reconciled') for no other reason than 
that a literal interpretation would constitute an invasion of some measure 
(but not all) of the powers traditionally exercised by the States. 

Few would deny that there are strong grounds for arguing that in 
construing the powers of the central government under a federal 
Constitution, the High Court should have regard to the degree of 
legislative power retained by the States. However, the judicial proponents 
of this view have been unable to articulate effectively the grounds for their 
conclusions. They have been hamstrung by the self-imposed constraints 
not only of a method of reasoning based on 'strict and complete legalism' 
but also of a logically insurmountable adherence to the Engineers prin- 
ciples of constitutional construction (including the re.jection of reserved 
powers reasoning). This is particularly so in relation to the extra-legal 
considerations of the type branded as 'political' and outlawed in the 
Engineers case. The result is unfortunate both for those who support the 
conclusions of the minority judges on broad philosophical or political 
grounds ant1 for those who woultl prcfcr to see a more intellectually 
coherent lcvcl ol'tlcbate. 

There are no such problems for the present majority judges on this 
issue. If evaluated by reference to accepted methods and principles of 
constitutional interpretation, the majority's reasoning is logically coherent. 
Policy considerations may provide a political setting or give some added 
support but they are strictly unnecessary. 

The dual effect of the constraints on the minority's reasoning and the 
aura of inevitability on the part of the majority's reasoning is disturbing. 
If, in relation to such a vital issue that goes to the heart of our system 
of government, important policy questions are addressed, if at all, only 
in passing, it may be seriously questioned whether the recognized methods 
and attitudes of the High Court are appropriate. The continued accep- 
tance and use of the Engineers principles will inevitably lead to further 
decisions favouring increased Commonwealth legislative power at the 
expense of the States and those decisions will have a legal respectability 
that has in the past provided the Court with a good deal of protection 
against controversy. But there is undoubtedly significant support - and 
not only from hard-line 'State righters' - for a change in direction. In 
the context of the issues considered in this paper, the irony is that the 
members of the Court whose reasoning would benefit from what would 
be a radical change in the Court's approach are more traditional and 
conservative in their views and.thus least likely to initiate such a change. 
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of the parties subsequent to the contravention and it may make any of 
the orders notwithstanding that the contract has been fully performed. 
A grant of injunction may be made pursuant to s.80. As any person other 
than the Minister and the Commissioner may apply for the grant of an  
injunction, the idea of protecting the public as consumers and the notion 
of public interest which support the standing to bring suit under s.80 
assumes a more remote meaning in the context of s.52A. For a person 
who seeks an  injunction under s.80in respect of unconscionable conduct 
in a proposed but specific and private contract between parties cham- 
pions the public interest in a discernibly different sense from one who 
seeks to restrain misleading or deceptive conduct in trade or commerce 
within s.52. 

Finally attention may be briefly drawn to a matter of terminology and 
drafting. The  proposed s.75B(3) states that a "reference in a provision 
of this Part, other than sections 80 and 83, to a contravention of, or of 
a provision of, Part V does not include a reference to a contravention 
of section 5 2 A .  In the light of the convenient distinction between a breach 
of Division 2 obligations and a contravention of Division 1 provisions 
in Zalai v Col. Crawjord confusion may arise as follows: if an infringe- 
ment of s.52A is not a contravention, it is a 'breach' which on the authority 
of Zalai v Col. Crawjord is not a matter within the jurisdiction of the Federal 
Court, contrary to the references to "the Court", that is, the Federal Court. 
This reasoning is of course specious. The breach of a Division 2 implied 
term entitles the aggrieved party to recover damages as a matter of 
contractual right and not by virtue of s.82. Moreover the breach of a 
Division 2 provision is not a contravention to which s.82 applies. Hence 
the Federal Court which has exclusive jurisdiction in actions, prosecu- 
tions and other proceedings under [Part VI] cannot hear a Division 2 
matter except as an  associate matter. Clearly, an infringement of s.52A 
not being a contravention only means that it does not entitle one to recover 
damages under s.82. It does not become a 'breach' which because of some 
intrinsic quality takes it outside the jurisdiction of the Federal Court and 
leaves it in a jurisdictional limbo. An aggrieved party who pursues a 
remedy under s.82A or s.80 is undoubtedly involved in a proceeding 
under Part VI for which the Federal Court has exclusive jurisdiction. 


