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The now traditional formulation of the circumstances in which a master 
is vicariously liable for the tortious misconduct1 of his servant is that of 
Salmond.' He  states that an act is deemed to be done in the 'course of 
employment' if it is "either (1) a wrongful act authorised by the master, 
or (2) a wrongful and unauthorised mode of doing some act authorised 
by the master'; a master is liable for acts which are "so connected with 
acts which he has authorised that they may rightly be regarded as modes 
- although improper modes - of doing them.' One of the best-known 

judicial formulations is that of Willes J .  in Barwick v English Joint Stock 
Bank3 who said: 

Senlor Lecturer, La\\, School. Uni\erslty of Sydnel 
1 As to the controiersv about nhether liability is for torts or acts see GO-, 'The Nature of the Llabllin of an Employer' 

(1958) 32 A L  J 183. Glan\llle \V~lllarni. 'Vlcariuai L~ablllry Turt of the Master or of the Servant" (1956) 72 
L  Q R 522, Barak. 'Slined and Vicarious Liablliry - A Suggested D~srtnction', Newark, 'Twne \ Bean's Express 
Ltrl ' (1954) l i  .M L R 102, Hughrs and Hudson, 'The Nature of a Mastcr's Liability in the La* uf Tart' (1953) 
31 Can Bar Rev 18 hlosr \\nteis prefer the former vie\\,, see e g Glass. McHugh and Douglas, Linbr l i~  giEmpio>err 
2nd ed (19i9) 86-93, P S Atlyah, 1Eiorziliii L t o b i l i ~  (1967) 6-1 1 ,  .So/mondondHeuslon on  Torli 18th ed (1981) 426-8, 
Clerk and Ltndseil on Torts 15th ed (1982) 3-35 

2 18th ed (1981), at 437, adopted ~n e g Canad~an Pac~fic R1, Cu \ Lockharr [I9421 A C 591. London County 
Counrll v Cattermoles (Garages) I.td [I9531 2 All E R 582, Daniels v \Vhetitone Enterta~nments Ltd [I9621 
2 Lloyd's Rep 1, Keppel Bus Co L.td v Ahmad 119741 2 All E R 700, Dpatoni Pty Ltd \, Flew (1949) i 9  
C L R 370 at 384-5 per M'lll~ams J . LYarren \ Henlyr Ltd [I9481 2 All E R 935, Pettcrsson \ Royal Oak Hotel 
Ltd [I9481 N Z L R 136 - rrittclsed hy Atiyah, supra n 1 at 181-41, 199-200, 262-3 who ~ o u l d  preier rhe test 

to be stated In terms o i  ~ h e t h e r  thrrr 1s a rubstantlal risk that, in dalng what he has been authorised to do, the 
servant will rommlr torts of the kind whlch has has in fact committed. and by F R Bart, The Lav  $.Wfiiier and 
Ser~anl  5th ed (196i) at 340 who prefers to ask whether the act \+as a reasonable method of performing the servant's 
duty Glass et al , supra n 1. at 95 think the Salmond formula means that [he master 1s llable ~f the serxant's con- 
duct 1s different In degree onlv but not In klnd, from any authorlsed beha\,iour 

3 (186i) L R 2 Exch 259 at 266, quoted in Marrls v C \\ h l a r r ~ n  &Sons Ltd [I9661 1 Q B 716 at i35 per D~plock 
L J and at 740 per Salmon L J , Georgc Whltechurch Ltd \ Cavanagh [1902] A C 117 at 140-1 per Lord Brampton, 
Koaragang In\.estmenrs Pty Lrd \ Richardson and Wrench Lrd [I9821 A C 462 at 4 i2 ,  Hauldi\rcrth v Clt\ 
of Glasgow Bank (1880) 5 App Cas 317 at 326 per Lard Selborne, Janvler v Sweeney [I9191 2 K B 316 at 326 
per Bankes L J , N S LV Country Press Co-op Ltd v Stewart (1911) 12 C L R 481 at 500 per O'Connor J , 
L a x r ~ e  \ The Commonwealth Tradlng Bank of Australla [19i0] Qd R 373 at 379 per Douglas J 
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It is true, he [the master] has not authorised the particular act, but 
he has put the agent in his place to do that class of acts, and he must 
be answerable for the manner in which the agent has conducted 
himself in doing the business which it was the act of his master to 
place him in. 

The same judge stated the test in somewhat fuller terms in Bayley v 
The  Manchester, Sheffield and Lincolnshire Railway CO.~ H e  said: 

A person who puts another in his place to do a class of acts in his 
absence, necessarily leaves him to determine, according to the 
circumstances that arise, when an act of that class is to be done, 
and trusts him for the manner in which it is done; and consequently 
he is held answerable for the wrong of the person so intrusted either 
in the manner of doing such an act, or in doing such an act under 
circumstances in which it ought not to have been done; provided 
that what was done was done, not from any caprice of the servant, 
but in the course of the employment. 

This approach in terms of a wrongful and unauthorised 'manner' or 
'mode' of doing what the servant is employed to do, though well enough 
suited to cases of negligent misconduct, since negligence can be described 
as a method or manner of performing an activity, certainly seems less 
appropriate in cases of wilful wrongdoing. It may appear artificial or even 
absurd to say that defrauding a client is a wrongful mode of handling 
the client's business,' that stealing a chattel is a wrongful mode of 
keeping custody of it6 or that setting fire to premises is a wrongful mode 
of patrolling them.7 Nonetheless all the abovementioned definitions of 
the 'course of employment' are to be found in cases concerning wilful 
m i s c o n d ~ c t . ~  

However there are writers and judges who continue to assert that a 
different test prevails in the case of wilful wrongdoing. Thus  it has been 
said that in the case of intentional wrongdoing there is a "noticeably 
narrower delimitation of responsibility" which is "reflected in a decided 
preference for the test of 'real or ostensible authority' rather than 'course 
of employment' which holds undisputed sway in cases of mere 

4 (1872) L R 7 C P 415 at 420, quoted In Percy v Glasgow Corp [I9221 2 A C 299 at 307.8 per Viscount Finlay 
and In Colonial Mutual Life Assurance Soc Ltd v The Producers and Clt~zens Co-op Assurance Co of Australia 
Ltd (1931) 46 C L R 41 at 63 per Ebatt J 

5 Lloyd v Grace Srnlrh & Co [1912] A C 716 
6 M2lurr1s v C W Martin & Sons Ltd [I9661 1 Q B  716 
7 Photo Production Ltd > Secur~cor Transport Ltd [I9801 A C 827 
8 Both B a r x ~ ~  h Engllsh Jolnt Stock Bank (1867) L R 2 Ench 259, and Bayley I. The blanchester, Sheffield and 

L~ncolnsh~re Kli Ca (1872) L R 7 C P 415 ~nvolved wilful wrongdoing, and see cases cited supra at nn 2-4 ~nclus~ve 
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negligence".' It seems to the present writer that such assertions no longer 
accurately state the effect of the case law; that the point has been reached 
where the test with respect to intentional as well as negligent wrongdoing 
is now stated in terms of whether what the servant has done can be 
described as an improper and unauthorised method of performing that 
which he was employed to do. Thus Salmond's assertion may be accepted, 
that: "If a servant does negligently that which he was authorised to do 
carefully, or if he does fraudulently that which he was authorised to do 
honestly, or if he does mistakenly that which he was authorised to 
correctly, his master will answer for that negligence, fraud or mistake."1° 
The natural place for the application of a 'real or ostensible authority' 
test would seem to be in those situations where the employed person does 
not have the status of servant, so that the employer's liability must be 
placed on agency grounds rather than on the grounds of service. These 
agency rules have their main application in connection with the tort of 
deceit and are discussed further below. 

It is true that in the past judges have been uneasy about imposing 
liability on a master for the wilful torts of his servants, but the trend is 
clearly in the direction of expanding the range of activities on the part 
of the servant for which the master will be liable" and of assimilating 
the test for determining whether wilful misconduct occurs within the 
'course of employment' to that which is adopted in regard to negligence. 
It seems increasingly to be viewed as anomalous that in circumstances 
where a servant's conduct, if negligent, would involve the master in 
liability, the master should be absolved if the same damage is inflicted 
wilfully by the servant. It is sometimes thought to be offensive to reason 
that: "The greater the fault of the servant, the less the liability of the 
master". 

Thus there is today a greater readiness to find a sufficient nexus between 
a servant's wilful misconduct and his authorised duties to justify classifying 
the former as incidental to, or a mode of carrying out, the latter. The 
attitude seems to be that the possibility of servants engaging in wilful 
and even selfish wilful misconduct while on the job is one of the hazards 
of doing business and a risk which should be borne by the enterprise rather 
3 J G Fleming , Laic o/ Torti 6th f d  (1983) at 533, sec also E I Svkes arrd D Yerbury. ~ a b o u r ~ o w  ,n Australto (1980) 

\'ol 1 ,  at 132-3, H G Hanbur) ,  7'ht Prtniiplm qiAgmi> 2nd ed (1960) at 191. Patun. 'The Liab~llty of a Master 
for the Turts of hts Servant' (1935-8) 1 RrrJud 85, Clerk and Ltndidl on Torrr, supra n 2.  at 3-29. Auckland Work- 
i n g m e n ' s  Club and Mrrhanlcs Institute v Rennte 119761 N 2 L R 278 at 282 

10 Supra n 437-8. R v Le\y Brus Cu I.td (1961) 26 11 L R (2d) 760 at 762 per R~trh lc  J . but for crttlclsm see 
Fleming. supra n 9, at 355 

I I In  Kouragang In\estmrnts Prv Ltd R~chardson and Wrench Ltd [I9801 A C 462 at 471-2 the Prtv). Councrl 
9a~d "-I'hr manner ~n whlch thc common laic has dralt with the l~ab~l l ty  ol employers tor arts ofemployees (masters 
fur  senants,  prini~pals for agrnts) has becn progressl\e the trndency has bren rouard more ltberal protectton of 
innocent t h ~ r d  partlrs " 

12 hlorrls v C M' Martln &Sons Ltd [I9661 1 Q B 716 at 7'33 per Dlplock L J . scc also Photo Productton Ltd 
i Securlcor Transport 119781 3 All E R 146 at 150 pcr Lord Dcnnlng M R , who said that I T  the damage there 
had been due to the neglyence of thp servant no one mould doubt that hls conduct was wlthln the course oiemplor- 
men!. and the fact that ~t was done deliberately should makp no  d~iference 
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than the innocent victim. Clearly the Salmond and similar formulations 
are capable of incorporating an  expanded content if the judges are 
prepared to define in broad terms the "class of acts" the servant is engaged 
to do, and then categorize the wrongful conduct in such a way as to fall 
within their scope. The way in which the Salmond test applies in a given 
case depends on the degree of generality or particularity with which the 
"class of acts" which the servant is authorised to perform is described, 
and thus its application is very largely a matter of semantics. It is usually 
flexible enough to permit the courts to arrive at the result which is 
considered desirable from the point of view of policy.'" 

Historically of course this attitude has not always prevailed. In the last 
century some judges took the view that to impose liability on an employer 
for the wilful misconduct of an employee was unfair even where the 
employer had reaped a benefit by the deception of his employee." 
However this stand yielded and recovery was allowed at any rate where 
the servant or agent had acted in the employer's interests." More dif- 
ficulty was felt about imposing liability where the dishonest servant or 
agent acted to benefit himself. Initially it was thought to be undesirable 
or even impossible to fix liability on the employer since a servant who 
committed a wilful wrong for his own benefit must surely be on a frolic 
of his own."' Lloyd v Grace Smith @ Co." undoubtedly "exorcised" this 
"heresy","' but the true scope of the decision remained to be worked out 
in subsequent cases. The ratio of Lloyd might have been narrowly inter- 
preted especially as it was clearly a 'hard case' where the sympathies of 
the Court were very obviously with the plaintiff I "  whose property had 
been dishonestly appropriated and disposed of for his own benefit by her 
solicitor's managing clerk. Moreover, in holding the solicitor liable the 
House of L,ords emphasized the fact that the dishonest clerk was authorised 
and held out as having authority to conduct the conveyancing side of 
his master's business, unsupervised by him. The Court tended to use the 
contractual terminology of agency rather than the tort terminology of 
service, speaking of the "principal" being liable for the misconduct of his 
"agent", committed within the "scope of his authority",'" even though the 
clerk was in fact a servant. Thus the decision in Lloyd might have been 

17 Sre Allyah, supra n 1, at 181~4,  Stuart, 'Wtdenlng the "Scope of Employment"' j1!1801 Scots I. T 241 
14 r g Udcll v Atherton (1861) 158 E R 417 per Bramwell and Marttn B B 
13 Barw~ck v English Joint Stock Bank (1867) L R 2 Ex 259, Mackay v Commerctal Bank of Nrw Brunswick (1874) 

L R 5 P C  394, S m l r e  v Francis (1877) 3 App Cas 106, Dyer v Munday [1R95] I Q R  742, 
16 MZllIrs,J ~n the Barwick case (ar 265) had s a d  that "Thc general rule l a ,  that thc rnaster 1s answerable for cvery 

such wrung of the servant or a ~ e n t  as 1s cornmltted In the course of the scrvccc and for Ihe moiler? b ~ n r / r t  " 
17 [I9121 4 C 716 
1R Morris v C W Marttn & Sons Ltd [I9661 1 Q B  716, at 740 per Salmon J 
19 Lord hlacnaghten (at 738) said ~t would be "absolutely shock~ng ~f M r  Smlth were not held l ~ b l c  f i r  the fraud 

ul h ~ s  agent ~n the present caben 

20 I'huugh Lord Matnaghtrn (at 776) thought that exprcsslons such as "acting mlthln h ~ s  authority", "actmg In the 
course 01 h ~ s  rrnpluymrnt" and "actins ivlthln the scope of hls agency" are synonymous 
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considered to be only authority for a proposition concerning the liability 
of a principal for the fraud of an agent whom he holds out as his represen- 
tative authorised to negotiate and make contracts and transact business 
with others on his behalf - the only extension of earlier authority being 
a recognition that the principal may be liable even where the agent acts 
solely to serve his own interests. O r  indeed, in view of the way the case 
was argued, and some of the dicta, it might have been held subsequently 
that the true basis of the solicitor's liability was contractual not 
t o r t i o ~ s . ~ '  

However it became clear that the ratio of Lloyd was not so limited. In  
Uxbridge Permanent Benefit Building Society v pickardLL the Court of Appeal 
applied the principle to a situation where the person defrauded by the 
defendant solicitor's clerk was not a client but a third party, and in United 
Africa Co. Ltd. v Saka OwoadeZ3 the Privy Council applied the principle 
to the tort of conver~ion.~'  However it was emphasized in both cases that 
the employer had represented to the plaintiff that the particular servant 
whose dishonesty caused the loss had authority from him to conduct his 
business. It was not until 1965 that the Lloyd principle was applied in 
a situation where there was no representation of authority or holding out 
by the principal, or ostensible authority on the faith of which the plaintiff 
had acted. This was in Morris v C. W. Martin &" Sons Ltd." where the 
situation was that the plaintiff had contracted with a furrier for the 
cleaning of a fur, the furrier with the plaintiffs permission had sub- 
contracted the work to the defendant, and the defendant's servant who 
was given the fur for cleaning, stole it. The decision in Cheshire v BaileyL6 
where the Court of Appeal absolved from liability the employer of a 
coachman who connived with thieves in stealing the plaintiffs goods from 
the coach, seemed to stand in the way of imposing liability on the 
defendant here. However the Court of Appeal in Morris held that Cheshire 
was impliedly overruled by the House of Lords in Lloyd v Grace Smith &? 
Co. ji 

It seems clear that Diplock 8r Salmon LJJ. in Morris v C. W. Martin 
&" Sons Ltd.'"reated Lloyd as authority for a wide proposition which 
might be expressed in terms of Salmond's assertion that conduct is within 
the course of employment if a servant does dishonestly that which he is 
employed to do honestly. The servant here was authorised to take charge 

Li Stc  arqutncnt? at  i 2 1 - i  and i 2 i  per Earl Lo tcbu ln  I. (' 

L ?  [l9i!l] L I< 13 2411. dc~ l~nqn i sh i . r l  ~n K c i u r a s . ~ n ~  Inicr tr i icntr  Pt, [.id \ Rich.tcdron and \Yren ih  Ltd [I91121 4 C 
ib2 ar iii-i 

2'3 [ l c l j i ]  , A C  1 4 0  

? f  Thc Lloid Caw i > f  c o u r s e  ~ n ~ o l i c d  cc,n\ciiliin u l  thc titlc dctdi ai  i\rll .A? f raud  

2 i  jl96bj 1 Q R  :lb 

26 [lL)04] 1 1< R 2 1 i  
?i 119121 4 C: ilb 

213 [ lq66]  I Q R  i l b  
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of and clean the fur; his misappropriating it was a method, albeit wholly 
improper, of performing the assigned task. However the case is com- 
plicated by the fact that Lord Denning M.R.  adopted a rather different 
avenue of approach. H e  preferred to hold the defendant liable on the 
ground that as a bailee for reward he owed a duty which was non- 
delegable. Thus  the defendant would be liable for the negligent or wilful 
wrongdoing of any person, whether it be a servant acting in the course 
of employment or not, to whom he delegated his duty of safeguarding 
the goods. 

The reasoning in Morris has been ci-iticized on the ground that it 
involved a misapplication of the Lloyd principle, since there was no holding 
out or representation by the defendant to the plaintiff that the dishonest 
servant had his authority to take possession of the fur." For this reason, 
and because of the rather different routes by which members of the Court 
of Appeal arrived at their decision, the case might have been narrowly 
interpreted as an  authority concerning the duties of bailees for reward 
specifically," rather than the broader area of a master's liability for the 
wilful torts of his servant. But the House of Lords has now applied it 
in a case quite outside the area of bailment. This was in Photo Production 
Ltd. v Securicor Transpcrt Ltd.31 where the question was whether the 
defendant security patrol service was liable for the act of its servant, a 
patrol officer, who deliberately32 started a fire in the plaintiffs factory 
on one of his visits. The fire got out of control and resulted in destruction 
of the factory. All the members of the House of Lords agreed that, but 
for the protection which was held to be afforded by an  exemption clause, 
Securicor would have been liable for the damage. 

Morris v C. W. Martin €9 Sons Ltd.3%as cited as authority for 
Securicor's vicarious liability in tort, by all the members of the House34 
except Lord Diplock who was content to ground liability in contract35 
and expressed no opinion that whether there would also be vicarious 
liability in tort. But, though it was argued by counsel for Securicor that 
what the patrolman did had nothing to do with what he was employed 
to do and that therefore he was on a frolic of his own in starting the fire, 
their Lordships did not choose to expatiate at any length on the issue 
of the vicarious liability of Securicor in tort. It was unnecessary for them 

29 ,Jolon\cz (19651 C L 1 200, ie? also Chorltruurlh on  ,Velltgrmrr 6th ed (1977) par 103 
'30 It has been appllrd in numerous ba~lment casrs, c g Mendelssohn \ Normand I.td (19701 1 Q B 1 7 7 .  Mctrotex 

PI) Ltd v Freight In\cstrnrnts PI\ I.td 119691 V R 9 Port Swcttenham Authoritv L T M' Wu & Co 119791 
A (: 580 

'31 119801 A C :  827 

12 The seriant subqequentl) pleaded guclt\ to thc offtncr of mal~ciourly damaging a bu~ldlng, stock and propcrty 
~d at 810 Howc\rr the action h a s  brought alternatlrely ~n negligence or breach of contract 

37 11966) l Q B  716 

3 4  (19801 A C at 846 per 1.ord \\'~lbcrfurcc ( ~ l t h  *hum Lord Scarman and Lord Kelth agreed) and at 852 per Lord 
Salmon 

?i Id at a i l .  Lord M'llbcrforcc (at 846) agreed that habllity m,uuld also allsr ~n contract 
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to do so in view of their findings that liability would in any event, apart 
from the exemption clause, arise in contract, and that the exemption 
clauses excluded all liability whether tortious or contractual, for what had 
occurred. Presumably the reasoning would be that the errant patrolman 
was the individual to whom Securicor entrusted the care and protection 
of the premises in the same way that the thieving servant in Morris was 
entrusted with the task of taking charge of and cleaning the fur. Thus 
the patrolman's setting fire to the premises could be viewed as an improper 
and wrongful method of performing the assigned task of patrolling and 
safeguarding them. 

Lord Denning M.R. in the Court of Appeal was more forthcoming 
about the scope of Securicor's liability in tort. He  said that it was clear 
that if the patrolman had negligently lit a fire Securicor would be liable, 
and that the fact that the conduct was deliberate should make no 
difference. Citing Lloyd and Morris he expressed the opinion that not only 
the plaintiff factory-owner but any person who was injured or  suffered 
damage in the fire, such as a passer-by or neighbour, would have a cause 
of action against Securicor in tort for the wrongful act of its servant.'j6 

It seems likely that the trend towards expanding the range of cir- 
cumstances in which a master will be held liable for the intentional torts 
of his servant will continue. The view may once have prevailed that 
vicarious liability, being a form of strict liability, is really only justifiable 
with respect to risks which are inherent in or typical of or, in a sense, 
a foreseeable consequence of, conducting an enterprise; and that, though 
negligently caused damage to others can usually be described as an 
expectable risk involved in running a business, this is less often so where 
wilful infliction of damage is concerned. But it appears that the under- 
lying thinking now is that since on the whole employers are likely to have 
the resources to enable them to absorb, spread or insure against loss or 
damage caused by torts of their servants, imposition of vicarious liability 
for losses which may be said to have been 'caused', in a loose sense, by 
conducting the enterprise, is a convenient and efficient method of loss 
distribution; and that this remains true even though the loss was inflicted 
wilfully rather than negligently and is therefore less easily described as 
a typical or expectable consequence of running the b u ~ i n e s s . " ~  

Thus it is probable that some of the older case law is likely to meet 
rhc fate which befell Chpshire v Bailey9' in Morris v C. W. Martin & Sons 
Ltd."' or alternatively to be distinguished on the ground that whether 
if] Phuio I ' ioduit~un Lrd \ Securrior Transport  Lrd [19i8] 1 All E R 146 at 150-1 

3 ;  In I.eeth RIIP~ l ~ a  CO Lrd \ Rrltiih Indta Stearn na i igar~on  Co Lrd [IYbi] 2 Q R  230 ar L i 7  Salmon L J 
..il<l "I <.in undcrstand th;n r h c r c  mav be much to hr s a d  Sot rhr vleh that \ l i - a - \ l s  hli currontri an rrnplobrr 
\hi,iilil takc thr  rtsk oi thc dtshniirrri <,I an)  of iris i o \ & n r s  or axcntr Rut thls i s  nor rhe tile l a x  has dc~eloped 
In this c o u n t r ~ "  

it3 [I9041 I K B 2 1 i  

3s [1')60] I Q B i i 6  
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conduct falls within the course of employment is a question of facti" and 
no two cases are identical. It is proposed in this article to draw attention 
to certain areas in relation to specific torts where such developments are 
likely to occur. Then the question will be addressed whether, if there is 
difficulty in imposing liability on the master under the traditional 
masterlservant rules, there are any other bases on which liability may 
arise in the master. 

Specific torts 

There are some very restrictive decisions in cases involving the tort 
of deceit, which may not survive. In Grant v Norway4' it was held that 
the master of a ship was not acting within the scope of his actual or 
ostensible authority in signing a bill of lading for goods which had never 
been shipped, even though the "authority of the master of a ship is very 
large and extends to all acts that are usual and necessary for the use and 
enjoyment of the ship",'2 including signing bills of lading for goods 
shipped. Thus the shipowner was not liable to persons who had made 
advances on the faith of a bill of lading signed for goods which had not 
in fact been put on board. And in George Whttechurch Ltd. v Cavanagh4' 
the House of Lords held that the secretary of a company who had authority 
to certify transfer of shares, that is, to endorse on transfers a certificate 
stating that the share certificate had been lodged with the company, was 
not acting within the scope of his authority in certifying a transfer when 
the relevant share certificate was not in fact in the company's possession 
(though Lord Brampton acknowledged that if the secretary's conduct had 
been merely negligent rather than fraudulent the company might have 
been liable"). It was thought to be unreasonable and unfair to impose 
liability on the principal for the frauds of his agent "which might be effected 
to an unlimited extent ruinous to the principal".45 However these cases 
were decided before Lloyd v Grace Smith G3 CO.~ '  and were coloured by 
the idea that it was a hardship and contrary to policy to impose liability 
on an employer where the employee had acted in his own rather than 
the employer's interests. Moreover the reasoning at some points is faulty 
as it seems sometimes to be assumed that the employer is only liable if 

40 Th l ,  Ir said repentedli e p K r p p ~ l  R u l  C o  I.td \ Ahrnad [ I 9 7 4 1  L All E R 700 at 702,  but tor irltlclsnr sef 

Arl)ah.  supra n 1 ai l i P - i l l  

t l  (1851) 10 C: B 665. 178 F R 261 d l>p l t~d  In C'olrnian i Kirhrq (:O5j) 16 C H 104. 139 E R 695 

42 lii at  687 p f r , J c r i ~ r  C J 
47 119021 h C 1 1 7 ,  rcc ,ili<> Ruben i Great Fjngall C'an\r>icdared [IS1061 .A C 430 Tlir >cup< uf a cumjian) rrcrcrar) '~ 

an r lmr~ t )  hr no,, i i idrr s r c  I'driuram,, Dciclopmentr  (Gulldiordl I.td \ Fldriir Forr~lshme, Fabrlrr l.td 119711 
2 Q R  i l l  

i 4  Id at  1'39 

. h i  Id at 114 pr r  Lord Janrer 

4h [I9121 A C i16. although \ \ h ~ r e i h u r c h  \ \as appllrd b\ the House o i  Lords ~n thc latcr case o i  K l r l n w o ~ r .  Sonr 
8. Cn \ Asio i~ ,~ tc i l  automnrlc >Tachme Curp Ltd (1934) 50 T I. R 244 
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the actual wrongful act is authorised rather than the line of conduct in 
the course of which the wrongful act occurred. 

These decisions seem hard to square with Lloyd v Grace Smith & 
and Uxbridge Permanent Benefit Building Society v P i ~ k a r d , ~ ~  and have 
received much crit i~ism.~'  If the proper test for a master's liability for 
fraud is thought to be the 'course of employment' test then it would seem 
that, in Salmond's terminology, the servants' conduct in these cases should 
have been classified as wrongful modes of performing authorised tasks. 
If the proper approach is thought to be in terms of a supposedly less 
generous 'actual or ostensible authority' test5' then it would seem that 
the agents' conduct consisted of acts to which the ostensible performance 
of the principal's work gave occasion or which were committed under 
cover of the authority the agent was held out as possessing or of the 
position in which he was placed as a representative of his principal.51 

In connexion with the tort of conversionj2 also it might be expected 
that further developments in the direction of expanding the scope of the 
master's liability will occur. The question of the master's liability in 
conversion is most likely to arise at the suit of a bailor whose goods are 
stolen by his bailee's servant. The case law has only gone so far as to 
impose liability where the bailment is one for reward and the thief is the 
very servant to whom the goods were entrusted by the master, or, at any 
rate, a servant whose work involved using or dealing with the goods in 
some way.j3 It has often been said that a master is not liable merely 
because the servant's employment affords him the opportunity of 
converting a chattel.54 Admittedly the Salmond definition of the 'course 
of employment' may be thought to require some such nexus between the 
wrongdoing servant and the chattel as that the thief was entrusted with 
the goods. But from the point of view of policy it may be maintained 
that there is no good reason to distinguish theft by a servant who is given 
custody of the goods as part of his work from theft by a servant whose 

47 Id 
48 [I9391 2 Q.B 248 (at 258), MacKrnnan L.J.'s purported reconc~liatlon seems to assume that a solicitor's manahing 

clerk has ostensible authority to commit fraud. For other cases where liabihty arose see Barrow v Bank of N.S W. 
(19311 V.L R 323, Royal-Globe L~fe Assurance Co. Ltd v Kovacevic (1979) 22 S.A S R 78; but cf National 
Trustees Executors and Agency Co of Australasia v Peile [I9641 V R 325 and Sorrell v.  Fsnch (19 ] A C. 728. 

49 See Lord Robertson in George Wh~techurch Ltd v Cavanagh (19021 A C 117 at 137, Aukah. .upra n 1 at 215-7 
S J Stoljar, The Larv ofAgmry (1961) at 76, Bolvruodon Agmcy 14th ed (1976) at 313, Reynolds, 'Warranty ofAuthority' 
(1967) 83 L Q R  189, Wright (1935) 13 Con Bar Rm 116 

50 Flemlng, supra n.9, at 355. 
51 The Lloyd principle was stated in these terms by Dixon J. m Deatons Pty Ltd v.  Flew (1949) 79 C L R. 370 at 381 
52 Salmon L J in Morris v C.W Martin & Sons Ltd [I9661 1 Q B 716 at 738 said that where there is a duty to 

take reasonable care to keep goods safe and a duty not to convert them, theft of the goods gives rlse to a cause 
of actlon which could be described either as nellgence or ranverslon. 

5 3  Morns v.  C.W. Martin &Sans Ltd [I9661 1 Q B  716, see dlscusston in N E Palmer. Barlmmt (1979) at 475-89. 
54 Id at 727-8 per Lord Dennlng M R.; at 737 per D~plock L J and at 740-1 per Salmon L J.,  Leesh Rlver Tea 

Co Ltd v Brgtish India Steam Navigation Co. Ltd [I9671 2 Q.B 250; Metrotex Pty Ltd v Freight Investments 
Pty Ltd 119691 V.R. 9 at 14 per W~nneke C J. and Gowans J. See also Lawrle v Commonwealth Tradlng Bank 
of Australla (19701 Qd R. 373 and Kooragang Investments Pty. Ltd v Richardson and Wrench Ltd. (19821 A.C. 462. 
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employment only provides the physical proximity which enables him to 
steal them;"5 arguably in both cases the enterprise should bear the loss 
as part of the cost of doing business. Moreover it might seem anomalous 
that a bailee is liable for the negligence of any servant who, in the course 
of carrying out his authorised duties, caused loss of or damage to goods 
bailed to his master, but only liable for conversion by that limited class 
of servants whose work involves dealing with the goods in some way. 
This analogy with the position with respect to negligence would also sug- 
gest that even a gratuitous bailee, or a person who is under a duty to 
deal with a chattel in some way, though not as a bailee at all, should 
be liable for his servant's theft.56 

In assault57 cases the courts have felt more comfortable with the 
Salmond formula and almost invariably apply it.'' Often it involves no 
artificiality to speak of an assault by a servant being an improper method 
of carrying out his authorised duties. This is especially so where the nature 
of the work is such that use of a degree of physical force is expressly 
permitted59 or at any rate foreseeable." Where servants have acted with 
excessive zeal or under a mistake in supposed furtherance of their masters' 
interests the courts have not had too much difficulty in imposing liabili- 
ty." However there is one suggested limitation which may seem hard 
to justify. It was said in Poland vJohn Purr & Sons6' that use of excessive 
violence may take the case out of the class of acts which the servant was 
authorised or employed to do. Obviously the thinking is that it is unfair 
on the employer to hold him liable if the servant's conduct is beyond all 

55 Attyah, supra n 1, at 271 
56 Palmer, supra n 53, at 201, 306-10 
57 Strlctly speaking not all the cases ~n\olvmg wilful mlxonduct result~ng ~n personal mnjury involved the tort of trespass, 

rven so f.~r as the liability of thc servant was concerned e g Poland v John Parr & Sons [I9271 1 K B 236 (sernble 
negllgenre), Pettrrsson v Royal Oak Hotel Ltd [I9481 N Z L R 136 (negl~gen~e), Exchange Horel Ltd v Mur- 
phy [I9471 S A S R 112 (ncgllgent trespass), Power v Central S M T Co Ltd [I9491 S L ?' 302 (xiifit1 ~ l i f l l c -  

tiun of lrrdtrcrl injurv), Janvler v Sweeney [I9191 2 K B. 316 (wilful lnfllction of nervous shock) The poariion 
1s compl~ratcd by the old rulc chat arr acttan could not be brought In trespass agralnst the master unless tt'r ,n,lstrr 
had ordered ~t (see T Baty, VIcnrzour Ltobzhty (1916) C h  5) and the reports are not always clear about precisely 
what cause of actron thr plaintiff was relylng on. The old rule IS sometunes restated tn modern cases (e g Stunernan 
\. Lyons (1975) 133 C I .  R 550 at 562 per Stephen J and at 573-4 per MasonJ  Teakle v Tom the Cheap (S A ) 
Pry Ltd [I9711 2 S.A S R 258 at 260-1, McCorquudale v The Shell Oil Co of Aust Lrd (1933) 33 S R (N S W ) 
151 but at other tirnes apparently dtsregarded (e g Deatons Pty Ltd v Flew (1949) 79 C L R 170, M< Alary 
v Stafford (1902) 2 S R (N S W ) 386, Exchange Hotel Ltd v Murphy [I9471 S A S K 112, and see the drov~ng 
cases n 72 ~nfra)  For a dlscusslon of the scope of the torts of assault and battery Fee T n n d d e ,  'Intent~onal Torts 
I I I A '  a d  n ( 8 2  2 0 J 1 5 'I I 

58 Kepprl Bus Co Ltd \. Ahmad [I9741 2 All E R 700 at 702, Deatons Pty. Ltd v Flew (1949) 79 C L R 370 
at 3 i R  per Latham C J and at 384-5 per W~lliams J ; Poland v John Parr & Sons [I9271 1 K B 236 at 240 per 
Bankcs L J , Dan~els v Whetstone Entertainrncnts Ltd 119621 2 Lloyd's Rep 1 at 5 per Dav~es  L J and at 9 per 
Buckley J , Warren v Hcnlys [I9481 2 All E R 935 at 937; Pettersson v Royal Oak Hotel I:td (19481 N / 1. R 
136 at 149, somejudgs, however, still fall Into talk of actual authonty bang required e g Deatons at 383 per h l rT i~r  
nan J and Auckland Worktngmen's Club and Mechanics Institute v Rennle 119761 1 N Z L R 278 at 282 

59 See, e g , Daniels v Whetstone Entertainments Ltd [I9621 2 Lloyd's Rep 1 (steward at a dance hall) 
60 See, e g , Dyer v Munday [I8951 1 Q B 742 (repossession of furntture), Janvler v Sweeney [1919] 2 K H 316 

(threats foresecabl~) 
61 Srr,  e.g., Bayley v Manchester, Shefieldand Llnrolnsh~reRly C o  (1872) L R 7 C P 415, Wh~ttaker v Ir:.ldun 

County Counc~l [I9151 2 K B 676; Poland v John Parr & Sons [I9271 1 K B 236 
62 [I9271 1 K B 236 at 243 per Scrutton L J.  and at 245 per Atkln L J 
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reasonable anticipation; for example,63 if in Poland the servant had fired 
a shot at, rather than cuffed the supposedly pilfering child. Logically such 
an exception is hard to justify since the Salmond formula is equally 
satisfied whatever the weaponry used. Moreover from the point of view 
of policy, such a limitation may not find favour today, especially as it 
is clear that once conduct is recognised as taking place within the course 
of employment the fact that the loss or injury resulting from such conduct 
is unforeseeably serious or extensive is no argument against liability. 
Obviously it was no defence to the master in Poland that the result of the 
servant's cuffing the boy was that he fell under the wheels of the vehicle 
and lost a leg, or to Securicor in Photo Production Ltd. v Securicor Transport 
Ltd.64 that the result of lighting a small fire was destruction of the entire 
factory. 

There is one type of assault case where the courts have shown a marked 
reluctance to impose liability on the master. This is in the not uncommon 
type of situation where an altercation or dispute has arisen between the 
servant and a customer of the master, on a matter which involves the 
master's business, and this has developed to the point where the servant 
strikes a blow in anger. In most of such cases the servant's conduct is 
branded as an act of personal spite, resentment or vengeance for which 
the master is not responsible.65 It seems likely that the actual decisions 
in these cases were influenced by the probability that in many cases of 
them the plaintiff himself was guilty of provocative conduct.66 Thus in 
a contest with a wholly innocent party such as the employer the sympathy 
of the court is likely to be with the defendant. It is significant that in 
the one case where the plaintiff was a wholly innocent bystander injured 
by a barman's flinging a glass at another customer, the plaintiff 
succeeded.67 However it has been suggested that courts should direct 
more attention to the policy question of whether it is just that the victim 
should be compensated by the employer and that a more liberal approach 
should be adopted.68 Now that it has been accepted in the fraud and 

1, I I<\.,n>plr qa\m by Atkln I. J (at 245) 
04 119801 A C 827 

b i  Srr,  e g , Kcppcl Bus C o  Ltd \ Ahrnad (19741 2 All E R 700. Dcatons Pty Ltd r Flew (1949) 79 C L R 
170. Fontm v Katapdis  (1962) 108 C . L  R 177. Warren v Henlys 119481 2 All E R 935. Powerv Central S M T 
<:o Ltd 1'149. S I. T 302, Auckland Worlunpen's Club and Mechantcs Instttute \ Rennic 119761 1 N Z L R 278 

Oh Webb J tn Deatons Pty Ltd v Flew (1949) 79 C L R 370 at 388 thought that chr jury, who found for the plain- 
1111, must have dlsbrltevcd the cv~dcncc a b u t  provation as "No jury would he I~krly to award heavy damages to 
a truculent, foulmouthed rutlian" 

07 Pcttrrsson v Royal Oak Hotel Ltd 119481 N Z L.R 136 Rut thts is not the rxplanatlon of the dec~ston gi\en 
ludlrtally In  Dantels v Whetstone Entrrtaanments Ltd 119621 2 Lloyd's Rep 1 at 6 per Da\~es L J it was s a d  
~h;tt the ratlo of thr riectalon IS that what the barman dtd war In the course of his duty tu krcp order and properly 
1 0  olanagc affatrs ~n thr bar; and tn Kcppel Bus C o  Ltd \ Ahmad 119741 2 All E R 700 at 704 tr was said to 
br reconcilable with the apparently dlsssm~lar decision In Ikatons Pty Ltd \ Flew (1949) 79 C I. R 370 on the 
gruund that whtle in both the servant was retaliating for a ~ersonal  awront. in Prttcrsson he \+as also encouraging 

an undcstrablr to leave the prenrtses 
68 Rose. 'Ltabtllty f o r m  Employee's Assaults'(1977) 40 M L R 420. see also Rurnr. 'Employer Ltrb~ltry tbr Assaults 

bv Employees' (1981) 48 M L R 655 
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theft cases that conduct can fall within the course of employment even 
where a servant's sole motivation is to serve his own ends, it seems 
inconsistent to absolve the master where an assault is the outcome of a 
dispute with the master's customer in a matter involving the master's 
business. 

A similar comment might be made about cases involving the torts of 
false imprisonment and malicious prosecution. The courts have been 
ungenerous in defining the "class of acts" which the servant was "put in 
his place to don,69 insisting that the servant in question should have been 
in a position where he was authorised to arrest suspects or institute 
criminal proceedings. They have been reluctant to discover any such 
implied authority at any rate where there was no situation of imminent 
danger requiring urgent action in defence of the master's interests. Thus 
in Bank of N.S. W. v O w s t ~ n ~ ~  the Privy Council held that it was not 
within the province of a bank manager to prosecute offenders for stealing 
the bank's property without consulting the general manager or board of 
directors. This attitude seems hard to reconcile with cases concerning 
physical assaults in defence of the master's property where the courts are 
not unwilling to impose liability. This is especially so where, as in Bank 
ofN.S. W. v Owston the servant has been placed in a senior position where 
the inference might have been drawn that, in Willes J's7' terminology, 
the employer had "left it to him to determine when an act within the class 
of authorised acts was to be done", and "trusted him for the manner of 
its performance". 

Cases of trespass to land arise less often than trespass to person. Here 
too the main factor is whether the servant's conduct was designed, or 
operated in fact, to further the master's interests. Thus Australian courts 
have been very ready to impose liability on the employers of drovers in 
charge of travelling livestock who trespass on land in order to depasture 
the animals.72 It is openly acknowledged that justice requires that the 
employer, who has had the benefit of the trespass, should pay the price. 
Otherwise, it has been said, no pastoralist's grass and water would be 
safe as in most cases the remedy against the drover would be quite 

69 The terminology being that of Willes J (see supra n.3 and n 4). 
70. (1879) 4 App. Cas. 270; applied in Bremner v The Un~on Bank of Australia (1896) 12 W N (N S W.) 175 where 

it was said not to be w~thin the ordlnary province of a bank manager to seize ahcep, see also Hanlon v Manson 
(1881) 2 L R (N.S.W ) 291, Hunting v The Orient Steam Navigation Co Ltd (1922) 39 W N (N S W ) 18, 
Hamilton v. Hordern (1903) 3 S R. (N.S W ) 139; Hamilton v The Railway Camm~ss~oners (1905) 5 S R (N.S W ) 
267; A. Simpson & Son Ltd. v Ray (1961) 35 A L.J R. 195, Jobllng v Blacktown Munictpal Council [I9691 1 
N S.W R. 129 

71 Bayley v The Machester, Sheffield and Lincolnshlre Rly. Co., n 4. supra 
72 Foreman v. McNamara (1897) 23 V L.R. 501; Thorley v Iseppl [I9251 St.R Qd 299; G~lchrist, Watt and Cunn- 

ingham v Logan [I9271 St.R Qd. 185, affd. 33 A L R. 321. It seems the master was Itable in trespass in these 
cases even though the trespass was not ordered by him; cf. Photo Production Ltd. v Secuncor Transport Ltd [I9801 
A.C. 827 where the servant's conduct was trespassory but the actlon against the master was brought in negligence 
and breach of contract. 



i l lu~ory.~" However where the servant's conduct can be classified as 
designed to benefit himself rather than the master, the latter is likely to 
be absolved. Thus in Joseph Rand Ltd. v ~ r a i ~ ~ ~  a master was held not 
liable where carters whom he employed to take rubbish to a dump, tipped 
it instead, for their own convenience and in breach of instructions, on 
the plaintiffs land. This case seems hard to square with Photo Production 
Ltd. v Securicor Transport Z2td.75 as the damage to the land in the latter 
case was totally gratuitous whereas in Rand it was at least connected with 
the performance of the master's work. 

Finally, reference may be made to the tort of defamation. Here too 
the courts have taken a restrictive attitude towards the imposition of 
vicarious liability. They have insisted that the servant must have been 
in a position where he had authority to make statements or comments 
or express opinions, and that he must have been given a certain amount 
of discretion about how to perform his work. However some of the 
decisions are difficult to reconcile. For example in Citizens'Life Assurance 
Co. Ltd. v Brown7%n insurance company was liable for defamatory 
statements made in a circular distributed by a superintendent to policy- 
holders, which was designed to counteract derogatory statements which 
had been made about the company by the plaintiff; in Bonette v Woolworths 
~ t d . ~ ~  the defendant store was held liable for accusations of theft made 
by its shop manager and floor-man against a customer; and in Colonial 
Mutual Life Assurance Society Ltd. v The Producers & Citizens Co-operative 
Assurance Co. ofAustralia Ltd.,'" the High Court held that an insurance 
company was liable for defamatory statements concerning a rival 
insurance company made by a canvasser while attempting to secure 
proposals for insurance. In the last-mentioned case the ma.jority7%iew 
was that the class of acts which the canvasser was employed to do 
necessarily involved the use of arguments and statements for persuading 
the public to effect insurance, and that the company had confided to his 
judgment the choice of inducements and arguments. The Company had 
thus authorised such observations as the canvasser deemed appropriate, 
and the wrong arose from the mistaken and erroneous manner in which 
that authority was e~ercised.~'  

7'1 C!lrhrzst, Wart & C~>nnlngharn v Logan 11427)  St K Qci 18.5 at 197 ppr Macnnnghtcn ,] 
74 11919l 1 Ch 1 ,  rztttr~ard by Ratr, yullra n 2 .  .,I 140~1 
-. 
i , I I ' ) H O ]  A (: 827 

76 [I9041 A C 421 

77 (1937) 37 S R (N S W ) 142 

78 (1931) Ili (: I. K 41. \re also Crcs~ent Salcs PI\ I.td v B~lt>aIr P,odu<ts Ply Lrd 119361 V L R 336, Coroneo 
v Juttl Kurrt and South Matl.tnd An,urrrnmt C o  I.trl (1914) 51 C L K 328. ndwson v (:uuncd of thr Sblrr 
01 Bulli (1'427) 27 S R ( N  S W ) ,509, affd 2 A I. J '38 

79 (;a\an lluftj, C ,J . Srarkr. Rlr h and Lflxon ,JJ (Evatt and M~Tlt.rrlatt JJ dlsscnt~ng) 

80 Pct Caurn Iluffy C J and Starkc J 46  C I .  K a1 47 anrl at 50 prr U!xoil J C:1 N S W Country Prcss Co-op 
(:o l.td (191 1) 12 (: L R 481 (frprlan<r canvasser wlth a ~ p c r ~ a l  arrd lrnlltcd aulhornty), and Cra~g v lnvcrcak 
P a p ~ r  hlrrrhants I.td [1970] S L T (N<jrcs) 50 
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O n  the other hand the House of Lords absolved a municipal corpora- 
tion from liability for slanderous statements by a tax collector accusing 
the plaintiff of forgery and tax evasion. The tax collector had no authority, 
it was said, to express any opinion or make any comment about the falsity 
or genuineness of receipts produced by the plaintiff (Glasgow Corporation 
v Lorimera'). Similarly it was said that it was not within the course of 
employment of a railway police inspector, authorised to make investiga- 
tions concerning fare evasion, to make statements with regard to the 
plaintiffs use of tickets which implied fraudulent conduct on his part; 
the expression of an opinion as to the plaintiffs character or conduct was 
no part of the inspector's authorised duties (Mandelston v The North British 
Rly. CO.~'). Nor was the manager of a restaurant acting within the 
course of her employment in accusing a chef of misappropriation of the 
restaurant proprietor's property (Nicklas v The New Popular Cafe Co. 
Ltd.83). These decisions denying liability are hard to justify in the light 
of current authority. In none of them was the servant acting other than 
from a desire to serve the master's interests. There was no suggestion 
that the servant was motivated in any way by personal spite or ill-will 
towards the plaintiff. Moreover it is certainly arguable that the servant 
in question was vested with sufficient discretion concerning the conduct 
of his master's business that the statements in question could be described 
as a reckless, overzealous or erroneous method of carrying out authorised 
tasks. The analogy with some of the assault casesa4 where masters have 
been held liable for overzealous performance of the master's work suggests 
that liability should have arisen. 

In the defamation cases any suggestion that the servant bore any 
personal ill-will or animosity towards the plaintiff and used the ostensible 
performance of his master's work to vent his spleen seems fatal to a claim 
that the conduct was within the course of employment.85 Admittedly 
many of the cases were decided before Lloyd v Grace Smith 6' C O . , ~ ~  but 
since then this approach should be indefensible. If the defamatory 
statements can be described as having uttered in the course of ostensible 
performance of the master's work or under cover of the authority the 
servant was held out as possessing, then the master should be liable, even 
though the servant was actuated by spite or personal animosity. Thus 

81 [I9111 A C 209 
82 [I9171 S C 442 
83 (1908) 15 S L T 735 
84 See, e g , cases c ~ t e d  In nn 59-61 
85 See, e g , F~nhurgh v Moss' Empires Ltd 1908 S C 928 per Lord Ardwall at 938, Alken v The Caledonian Rly 

Co 1913 S C 66, Avery v The Sydney Harbour Trust Commrss~oners (1905) 22 W N (N S W ) 54, Colonial 
Mutual Llfc Assurance Soclety Ltd v The Producers and Cmzens Co-op Assurance Co of Australla Ltd (1931) 
46 C L R 41 per Evatt J dlssentlng (the majortty did not discuss the questlon whether there was personal 111-will 
an the part of the agent) 

86 [I9121 A C 716 



19851 MASTERS LIABILITY 15 

i t  is arguable that the employer ought to have been liable in the cir- 
cumstances of Aiken v The Caledonian Railway. C O . ~ '  where the defendant's - - 

manager, in dismissing the plaintiff, made false and malicious accusa- 
tions of theft. The employer was held not liable for defamation. Yet in 
view of the fact that it was part of the manager's duty to engage and dismiss 
servants for the defendant, his slanderous statements might be described 
as having occurred in ostensible performance of this task and under cover 
of his authority to give reasons for dismissal. However it does not seem 
that the courts have yet held that a master can be liable for defamatory 
statements by a servant who was acting in his own rather than his master's 
interests.88 

Many of the judgments in the defamation cases express a fear of 
imposing an unfair burden of liability on employers if the circumstances 
in which they are liable for defamatory statements made by servants in 
the course of performing their duties are not closely c i rcum~cr ibed .~~  It 
seems that this fear of 'opening the floodgates' is less strongly felt nowadays 
so far as other torts are concerned and thus it may be expected that some 
of the older authorities would be differently decided today. The tendency' 
in the earlier cases narrowly to confine the class of authorised acts so as 
to exclude expressions of opinion about the character and conduct of 
others, and the refusal to concede that the servant has a degree of 
discretion about the mode of performance of his duties, now seems out 
of line. On the other hand it could be that the attitude expressed in these 
defamation cases will prove more resistant to change than is the case with 
respect to torts involving physical injury to person or property. It may 
be that defamation is regarded as a more personal tort for which the ac- 
tual offender rather than the enterprise employing him should pay. 
Perhaps too the interest protected arouses less sympathy and less concern 
about efficient loss distribution than do interests in the person and in 
property. 

Other bases of liability 

If there is doubt or difficulty about whether, on the traditional master1 
servant rules, the master is vicariously liable for harm caused by his 
servant's wilful tortious conduct, it is pertinent to ask whether there is 

87 1913 S C 66 (Lloyd was d~st~ngu~shed by Lord Salvesen (at 77) as a case ~nvolvlng contractual or quasl-contractual 
llabdlty 

88 Evatt J (d~ssentlng) in Colonla1 Mutual Llfe Assurance Sac~ety Ltd v The producers and Cltlzens Co-op Assurance 
Co of Australla Ltd (1931) 46 C L R 41 thought that the employee was actuated by personal 111-w~ll but the ma- 
jonty judges dld not advert to t h ~ ~  kssue In any event as the profit which resulted or was intended to result from 
the statements would go to the employer, the agent could be rald to have acted m the employer's interests 

89 See, e g , Colonlal Mutual Life Assurance Society Ltd v The Producers and Citizens Co-op Assurance Co, of 
Australla Ltd (1931) 46 C L R 41 at 72 per McTlernan J , Alken v The Caledonian Rly Co 1917 S C 442 
at 449 per Lord Mackenzle, Nlcklas v The New Popular Cafe Co Ltd (1908) 15 S L T 735 at 737, Avery v 
The Sydney Harbour Trust Commlss~oners (1905) 22 W N (N S W ) 54 at 55 
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any other basis on which liability may be imposed on the master. Of  
course there is the obvious possibility that the master may be guilty of 
personal negligence which is actionable either in tort or in contract. For 
example the master or those for whom he is responsible may have failed 
to take reasonable care in the selection of an honest and trustworthy 
servant,"br he may have failed to take reasonable steps to prevent 
foreseeable injury resulting from the proclivity of a servant to indulge 
in 'horseplay' which is dangerous to others." If there is personal 
negligence of this kind then the master may be liable despite the fact that 
the conduct of the servant was outside the course of employment and 
would not therefore give rise to vicarious liability. 

More difficult is the issue of whether, even though the master cannot 
be made liable on the ground that his servant has committed a tort in 
the course of employment, he may nevertheless be liable on agency 
principles. The question is whether it is possible, even though the 
relationship is in fact one of master and servant, to impose a wider liability 
on the master by classifying the relationship at the time of the wrongful 
conduct, as one of principal and agent. Can the master be liable in his 
capacity as principal for an  agent's tort committed within the scope of 
his authority, when he would not be liable in his capacity as master for 
his servant's tort in the course of employment. It seems that the answer 
is probably in the negative. 

There is endless disputation about the content of and relationship 
between the categories of servant, agent and independent c ~ n t r a c t o r , ~ ~  
and in particular the extent to which it is true to say that a 'principal' 
is liable for the torts of his 'agent'. These questions are incapable of resolu- 
tion as long as there continues to be an  absence of uniformity in the usage 
of the terminology. It has been said that: "No word is more commonly 
and constantly abused than the word 'agentn'." Of course there is 
general agreement that the main province of the law of agency is in 
relation to contract and disposition of property: that its main function 
is to define the circumstances in which an  'agent' can create contractual 

90 Sce, u g . Wllltnrns v T h r  Conon  Synd~catr Ltd (1919) 35 T I. K 47i.  Adnma (1)urham) I.rd v Trust Housr, 
Ltd /1960] 1 Lloyd'< Krp  780. john Cartcr (Ftnc Wurstrd\) l .~d  v IIancon HauLqv ((I.ccd\) l.tcl 1196.51 2 Q B 
4% In Phnc,, Produrt~un Ltd \ Sccuncor T r a n ~ p o r t  Ltd 11980) A C ti27 at 1146 Lord Wllbrxlonc rcroqnlsrd 
that thrrr would he an ~rnpllrd obllgat~on to osr dur <arc In \ c l c ~ t ~ n g  patrolrnrn 

511 SCP, c s , EIudson v K l d ~ r  Mcinufjctul-tnq (:o 1.1~1 119571 2 Q B 348, cf Smtth \, Crossley Broa [.Id (1951) 
93 Sol J 655 ant1 Arnontrk v Cwth (1962) 4 F L R 454, Olrck, 'Hurscplay by Ernph~yers'(1968) 17 Clco Mar L RPL. 
4'38 

92 r)cscnh~d as a 'futllr dcbatr' and a 'ster~lc rontrovrrsy' hy S J Stoljar, The /.ow o / A g n c y  (1'>61) 4, 10 For d dtscus- 
stem of thrae catcqonrs src G I% L Frtrlrrmn, 7 R e  1 . n ~  ~ [ A g e n r y  4th rd (1976) 1'l&2',. K Powell. 7XeLaw q l A p n ~ y  
2nd cd (1961) ,st 7ff 

'1'3 Krnncdy v Uc Traffurd (1807) A C: I80 nt I88 per 1.ord IIezschell, quotrd by llrc Fltgh Court ~n Intrrniltlurldl 
Il.rrvmtrrC:o of Aust Pty Ltd v (:,trrlgan'q l~lazeldrnr Partor.~l Cu (1958) 100 C L K 641 at 652 and by D~xon 
J ln  Colc,ntnl h?utur~l Life A ~ s u t a n r r  Scr I.td v TIIF Producers and Catlrrn\ Co-op Asrurancr Cu of Aust 
l id (1931) 46 C I. K 41 at 50 Sre al\u Pllrlrr. 'Agem~ o r  Ernployvcs' Sorrlr Prohlrnrs of A M P SOL Y Chaplln' 
(1977-8) 6 Arlvl I. Hru 480 and F l r m ~ n ~ ,  supra n 9,  at 311-2 
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relations between his principal and a third party or effectively dispose 
of the property of his principal.94 O n  one view the terminology of agency 
ought not to be used in relation to the law of tort at all; its use should 
be avoided where the legal liability which results from one person's acting 
on behalf of another is liability in tort not contract. O n  this view the 
expressions 'servant' and 'independent contractor' would cover the whole 
field of persons whose wrongful conduct while employed by or acting on 
behalf of another can involve the other in either vicarious liability or 
breach of a non-delegable duty (though a servant or independent con- 
tractor could of course also be an  agent if he had authority to enter 
contracts on behalf of his employer.95) This suggestion flies in the face 
of judicial usage since the term 'agent' is often used synonomously with 
servant or independent contractor. It also involves the artificiality of 
asserting that certain persons should be classified as servants who would 
not be so called in ordinary parlance or for the purpose of other legal 
rules (e.g. a wife driving her husband to work in the husband's car), and 
of extending the accepted range of so-called non-delegable duties. 

At the other extreme is the assertion that all servants and independent 
contractors, since they are engaged to do work for others, are properly 
to be described as agents," though the term 'agent' encompasses a wider 
field. O n  this view the term 'agent' includes any person who is employed 
by another or acts on behalf of another and whose activities may involve 
that other in either tortious or contractual liability." Another view is that 
the word 'agent' should be reserved, so far as tort is concerned, for persons 
who do work for others, but not under a contract of service; that is, used 
synonomously with 'independent c~ntrac tor ' . '~  

It makes for greater clarity however if the terminology of 'agency' in 
the law of tort is reserved for those situation where one person's apparently 
vicarious liability for another's tort can be explained (without artificiality) 
neither on the ground of his being a master whose servant has committed 
a tort within the course of employment, nor on the basis that the liability 
is in fact personal since he is under a non-delegable duty with respect 
to the operation in the course of which the tort was committed.99 The 
question then is, in what circumstances is a principal vicariously liable 
for the torts of his 'agent' as so defined (disregarding situations where 
the principal authorised the very act which constitutes the tort, since 
liability here is personal not vicarious). Unfortunately there is no clear 

94 Cf Rcrtofement (Second) of Agency which treats vlcarlous l ~ a b ~ l l t y  ~n tort as part of the law of agency 
95 See, e g , a Walter (servant) or srock-broker (~ndependent contractor) 
96 Clerk n n d L ~ n d s e N o n  irortr, supra n 4, at 3-54, Batt, supra n 2.  at 9,  SnlmondandHeurton on Tort i ,  supra n 1 ,  at 429 
97 Restatemen/ (Second) of A p r y  at s 12 
98 See, e g , Chaplcn v A M P Soclety (1978) 18 A L R 385, but cf Gros v Cook (1969) 113 S J 408 (reviewer 

for a newspaper held to be an 'agent' not an ~ndependent contractor) 

99 Boioilead on Agencj 14th ed (1976) 310, A t ~ y a h ,  supra n 1,  at 33  



18 WESTERN AUSTRALIAN LAW REVIEW [Vol. 16 

law on the matter. It is sometimes asserted by judges and writers that 
the law recognises a general principle of liability in the principal for the 
torts of an agent; that is, that a person who authorises another to carry 
out a task for him is liable for torts committed by the agent if the conduct 
can be described as falling within the scope of the agent's authority.'00 
By this it is not meant that the conduct must be actually authorised but 
that the conduct is incidental to authorised activities or falls to be described 
as a method, albeit wrongful and unauthorised, of performing the 
authorised task. But those who propound this view are unable to explain 
why there are to be found in the case law, innumerable dogmatic 
assertions that an enlployer of an independent contractor, as opposed 
to the employer of a servant, is not as a general rule liable for his torts. 
The existence of or general rule of liability for torts of an agent is 
impossible to reconcile with the general rule of no-liability for the torts 
of an independent contractor.'" 

However there are circumstances in which the law imposes liability 
on a person who employs another, where that other is not a servant in 
the conventional sense and nor is the situation one which has been said 
to involve a non-delegable duty. Thus the most accurate way of stating 
the present position would be to say that there are isolated instances where 
the authorities to act is liable for the agent's torts committed within the 
scope of the authority. Streetto2 maintains that there are only two 
exceptions to the general rule that the category of agents has no relevance 
in the law of tort (except in so far as all servants and independent 
contractors may loosely be described as 'agents'). The first is with respect 
to the tort of deceit. If a principal appoints an agent to make or negotiate 
a contract for him and authorises that person to make representations 
on his behalf, he is liable for the fraudulent misrepresentations of his agent 
if they fall within the scope of his authority.'o7 Obviously it was in 
recognition of the existence of this principle in the law at the time that 
the House of Lords in Lloyd v Grace Smith & C O ~ . ' ~ ~  and judges in subse- 

100 Haisbury'< Laws oJEnsland 4th ed , Vol 1 ,  'Agency' para 847, 3rd ed , Vol 97, 'Tort'. para 219, Chorle~marlh on 
.Vepii~~ncr 6th e ~ l  (1977) para 106, Houldsworth v Ctty of Clasgow Bank ( I R R O )  5 App Cas 317 at 126-7 per 
Lord Selbou~ne, Hcatons Transpurt, (St Helms) Ltd v T G W U [I9711 A C 15 at 99 per Lord Wilbcrforrr 
(cf ar 49 per Lord Dcnnnng M R ), Soblusky v Egan (1960) 103 C L R 215 at 229 

l l i l  \II!.LI> \ I > I I I . ~  I '9, l l l l ~ - 7 .  501~1?ond 0 3 t d  / / ,u\!m ,m /<,r i )  W I I I , !  11 I .LL  i2'1 ~ C Y  ,dw t l x  ~ V I I I , ~  (,I I I W  t u \ l < r > < t  

,> I  .in\ i i ~ l ,  q m ~ c z , ~ l  l p > n ~ i > l t .  I,\ I)#xon 1 in C:I>IOIII.II &111111,11 1.111 A \ \ u I ~ ! ~ K v  S W I L I \  1.10 \ 1 1 ~  P I C I ~ U C ( ~ \  & 
C : ~ t ~ / c n \  C o ~ p  \ , w t m , c  C-c 01 A u \ o ~ l c , t  1.1d (IS1'31) +I> (' 1 ,  R $ 1  ,~i\,, 1 L K , I \  T hiawn ( l X 7 . i )  I. R 
I 0  I:, 2 j l  

1 0 2  Ihr Lori r!f 7 i > i ! r  i r h  cd (1'18'1) at 418 211 < I  ( . / r rk  end L i n i i ~ r ~ l i  on Toni wpra n 1 .  .$I 3 - 5 k  ~ h o  algur [hat ~ h r r r .  
I \  onl \  onv true r\rq,rl,,n vincc rhr <art.\ concelnlng motor \ c l ~ ~ l r ~  r ,an hr erplalncd o n  masr~riscrtanr $round\ 

1 1 1 4  B X I C \ \  5 \ \ ~ ~ ~ ~ l l ~ ~ ~  [ I O j t ]  .4 (; 4 3 3 .  % l ' ~ , ~ r w n  & SOU 1.1~1 , I,~,rcl h 1 a ) c ~  ctc 01 D u l ~ l m  119071 1 ( '3.51. A~~\ r rd l . t -  
\#.in Hrolrt,fiqc L,d \ Tllc 4 X L Hank>rii.Coxp Ltd (1414) 52 C L R 410.  Rr l r l s l i  R.ral\\a\ Tt.~llic .urd 1. lcxt t~r  
('0 1.1~1 \ K I I ~ P I .  (li1'3Sl) 162 L T 2 1 i .  Ko\alLGlohc I.dc h i s u t a n ~ r  Cu I.rd \ Ko\acc t t c  (1'iKIl) 22 S A S R 
711 I )mll .~rn \ .Anic\ I.lte Awll.rrrcc C o  Ltd (1981) ill I: I. R '3.i. Ail \aI l  w p r a  n 1 .  ~ l i  1 0 .  7 Hat,. liiarrour 
Ltohrli!; Oii l6)  < h 6 As r c  thc \pcical prublcm rrg.itding llic rtairs of rnci,cl 01 prlnupnl and .qrnr 5rc h r n ~ r t r u n q  
i Stl,iin l l a jL]  1 K 1% 2'42. F r ~ I r n d n  ,upl.t rr '12 .,I 2 t i ~ i  s ~ x n u t  H w r i  & r,ll~l~t 4tii(~n,thli M ~ ~ n ~ r ~ v n / o i z o n  
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quent cases such as Uxbridge Permanent Benefit Building Society v Uxbridge 
Pickardlo5 spoke in terms of 'agency' rather 'service' even though the 
employed person was in fact a servant. However the employed person 
need not be an  agent in the strict sense of one who is empowered to enter 
a contract for his principal. For example a vendor may be liable for a 
fraudulent misrepresentation concerning the condition of the property 
made by an  estate agent who is engaged only to find a vendor but is not 
authorised to enter a contract of sale on his behalf.Io6 The other excep- 
tion is in relation to motor vehicles. It is established law that the owner 
of a vehicle is liable for the negligence of the driver, even though the driver 
is not a servant in the conventional sense, if the vehicle is being used 
at the owner's request for a journey which is (at least in part) for the 
owner's purposes. lo7 

However it seems that in Australian law at any rate, the first exception 
must be regarded as wider than Street stated it to be. This is because 
of the decision of the High Court in Colonial Mutual Life Assurance Society 
L td .  v The  Producers & Citizens Co-operative Assurance Co. Ltd.'08 It will be 
remembered that the action there was in defamation and in holding the 
principal liable the High Court accepted the proposition that a principal 
is liable for the torts of his agent where "the function entrusted is that 
of representing the person who requests its performance in a transaction 
with others, so that the very service to be performed consists in standing 
in his place and assuming to act in his right and not in an independent 
capacity".10g But, although it was not expressly stated in the Colonial 
Mutual Case to be so limited, it seems that the principle has only been 
applied so far to  statement^"^ made by the agent in the course of trans- 
acting business with others, and not to physical conduct. However it has 
been pointed out"' that if the principle is framed in such a way as to 
include situations where physical conduct, causing damage to the plaintiff, 
resulted from a statement by the agent, then it is possible to accommodate 

105 119391 2 K B 248 
106 Though there was no I~ab~ilty In the arcurnstances of these particular cases the posslbllity was recogmsed In Sorrel1 

v Finch A C 728, Armstrong v Stram [I9521 1 K B 232 and Prrsrer i. Caldfiell Estates Prv Lrd [I9711 2 
N S W L R  471 

107 Morgans v Launchbury 119731 A C 127,  Soblusky i Egan (1960) 103 C L R 215 Some wrlters argue that desp~te 
t h e ~ r  use of the language of agency these cases should be treated as involving masterlservant relat~onsh~ps. e g Clerk 
and Ltndrrll on Torts, supra n 1 ,  at 3-54, Stoljar, supra n 92, at 10 I t  1s generally agreed that the explanation for 
the evalutlon of thls body of case law 1s the deslre to find a financially respanrlble defendant I e to reach the mrner's 
Insurance company 

108 (1931) 46 C L R 41. see also Gror v Cook (1969) 113 Sol J 408 (newspaper liable for defamnt~on by book rev~ewer) 
But the latter case la  doubted by Street, supra n 102, at 419 and the Report of the Commttlas on Dcfomalion (1975) 
(Cmnd 5909) para 272 

109 Id at 48-9 per Dlxon J , Gavan Duff? C J and Starke J (at 47) expressly reiled on Lloyd v Grace Srnlth & Co 
[I9121 A C 716 

I10 See Atiyah, supra n 1 ,  at 113-5, Bornsteadon Agenv 14th ed (1976) at 313 Wlth respect ro negllgeni rnlsstaternent 
by estate agents, see Presser v Caldwell Estates Pry Ltd [I9711 2 N S M' L R 471,  Raots v Oentorv Pry Ltd 
119831 2 Qd R 743 In the Unlted States a p r ~ n c l p a l ~ s  not itable for physical acts of non-rervant agents bur general- 
ly Itable for non-phys~cal torts, see Reitatemen1 (Second) of I p a * ? i l  S F  250-264 

11 1 Anyah, supra n 1 ,  at 115 
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within the principle some otherwise anomalous cases which have held 
that a client is liable in certain circumstances for the conduct of his 
solicitor. It has been held that if a solicitor gives misleading instructions 
to the sheriff in a writ of f i .  fa., and as a result the sheriff seizes goods 
belonging to the plaintiff rather than the judgment debtor, then the client 
as well as the solicitor is liable."' 

Can circumstances ever arise where these agency principles might work 
to impose liability on the master for wilful torts of his servant where the 
ordinary rules of master and servant would not do so? It seems not. It 
might have been thought at the time Lloyd v Grace Smith @ Co.Il3 was 
decided that this was a case explicable solely on agency grounds. If the 
courts, in subsequent cases, had held that a master is only liable for the 
wilful torts of his servant committed for the servant's own benefit, in 
circumstances where the wrongdoing employee was held out or 
represented to others as having authority to transact business on the 
employer's behalf, and where a third party was led to change his position 
on the faith of that ostensible authority,114 it might have been said that 
Lloyd was a case decided on agency principles, even though the employed 
person happened to be a servant. But the ratio of Lloyd has not been SO 

confined. It has been treated as authority for the proposition that a master 
can be liable for the wilful torts of his servant, committed for the servant's 
own benefit, so long as it is possible to describe the servant's conduct 
as a method, albeit wrongful, of doing what the servant was employed 
to do. The courts have not required, for the application of the Lloyd prin- 
ciple, that the particular wrongdoing servant must be held out as having 
ostensible authority to transact business on the master's behalf;Il5 nor 
that there must be detrimental reliance on the representation of authority; 
nor that the tortious activity must consist of fraudulent misrepresenta- 
tion or at any rate some kind of wrongful statement rather than wrongful 
physical c o n d ~ c t . " ~  

Thus it seems there is nothing to be gained by seeking to rely on agency 
principles to impose liability on a master for wilful torts of a person who 
is in fact a servant. Wherever those principles might be invoked it would 
seem that the ordinary rules of vicarious liability of a master for his 
servant's torts will also be applicable. If the conduct can be described 
as 'within the scope of his authority' if the tortfeasor is regarded as an 

112 Id at chapter 15 

113  [1912] A C 716 
114 l'hls was aatd to be thc d ~ a t ~ n g u ~ r h ~ n ~  featurr of ~ h c  Lloyd prtnclplc ~n Uxhrldge Prrrnanrnt Bpnrfit B o ~ l d ~ n g  Sotte- 

ty v P~cknrd (19391 2 K B 248 at 253 4 per Lord Greenc M R 
I l j  Though 1111s was rpgardcd as crnpurtant at orlr atagr, arc Unlted Afrlcit Cu Ltd \ Saka Owoadc [19',5] A C 130 
116 Morris v C W Mart," & Sons I.td [I9661 1 Q R 716, Photo Produ~tivn I.rd I Secuncor Transport Ltd 119801 

A C :  027 
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agent, it will equally be classifiable as being 'within the course of employ- 
ment' if he is regarded as a servant. The two expressions 'scope of his 
authority' (more often used with respect to agents) and 'course of employ- 
ment' (more commonly used with respect to servants) are either 
synonymous,"7 or, if not, then it seems that the latter clearly has a 
wider compass than the former.Il8 

Liability on agency grounds may therefore be viewed as a theoretical 
alternative basisllg of liability but one which is no wider than the liability 
which would arise on the grounds of service.'20 It is otherwise with 
contract however. The existence of a contract between the plaintiff and 
the master whose servant tortiously injures the plaintiff may provide a 
head of liability which is wider than that which would result from the 
application of the tort rules of vicarious liability. A situation may arise 
where the master is not vicariously liable in tort because the servant's 
conduct falls outside the course of employment, but he is nevertheless 
guilty of breach of a personal duty owed by contract. One  possibility is 
that, as already mentioned,12' there may be breach of a contractual duty 
to take care in selecting or supervising the wrongdoing servant. But apart 
from this, it may be possible to argue that, although the servant's conduct 
was not within the course of employment for the purpose of liability in 
tort, nevertheless it constituted a breach of the express or implied terms 
of a contract for which the master would be liable in an action for breach 
of contract. This would be the case if the wrongdoing servant was the 
person who was deputed by the master to perform the master's contractual 
duties. Since most duties in contract are in effect absolute or non-delegable 
the master would remain liable if the way in which the servant purported 
to perform the contract amounted to non-fulfilment of an  express or 
implied term. 

The judgment of Lord Diplock in Photo Production Ltd. v Securicor 
Transport Ltd.Iz2 is instructive in this connection. Having pointed out 
that nearly all commercial contracts are today entered into not by natural 
legal persons but by fictitious ones, that is, companies, his Lordship said: 

1 1 7  Llovd v Grace Smlth & Ca [I9121 A C 716 at 736 per Lord Macnaghtcn. Heatons Transport (St Helens) Ltd 
\, T G W U [I9731 15 at 99, Navarro \. hloregrand Ltd [I9511 2 T L R 674 at 680 per Dennlng L J . Royal- 
Globe Llfe Assurance Co Ltd v Kovace t~c  (1980) 22 S A S R 78 at 81, Barrow \. Bank of N S W [I9311 V L R 
323 at 334-5 per McArthur J , Clerk and Lrndxeil on  Torts. supra n 1, at 3-18. Attyah supra n 1 ,  at 173 

118 Bowslead a n  Agency, supra n 99, at 312, Srreet, supra n 102. at 394, Frldman, supra n 92, at 244 
119 So treated by Dlxon J ~n Deatons Pty Lid \ Flew (1949) 79 C L R 370 at 381, cf Stoljar, supra. n 92 at 8 

who argues ihat where a Servant commlts an eionornlc wrong such as fraud he 19 acrsng as an agent as d~stlnct 
from a servani smce he would have no  opportunity ofcornrn~t t~ng the fraud unless he was In the pasltlon of agent 
and thus able ra deal contractually ~ t t h  the thlrd party 

120 Although Bowileadon Apenv, supra n 99. at 312-3 contemplatrs thai "there may be cares where the agent, though 
a servant, 1s not acting wlthln the coursr uf his employment, and vet 11 wemr appropriate to hold the principal 
Ilable, slmply because of the conneit~un of the tort wtth rhe reprrrentatlve funt t~on of the agent" However no 
eximplcs are given 

121 See Lases supra ~n n 90 and n 91 
1 2 2  [I9801 A C 827 
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Where what is promised to be done involves the doing of a physical 
act, performance of the promise necessitates procuring a natural 
person to do it; but the legal relationship between the promisor and 
the natural person by whom the act is done, whether it is that of 
master and servant, or principal and agent, or of parties to an 
independent sub-contract, is generally irrelevant. If that person fails 
to do it in the manner in which the promisor has promised to procure 
it to be done, as, for instance, with reasonable skill and care, the 
promisor has failed to fulfil his own primary obligation. This is to 
be distinguished from "vicarious liability" - a legal concept which 
does depend on the existence of a particular legal relationship 
between the natural person by whom a tortious act was done and 
the person sought to be made vicariously liable for it. In the interests 
of clarity the expression should, in my view, be confined to liability 
for tort. 

Lord Diplock went on to say that in the contract before him, which 
provided for the supply of a night patrol service by Securicor to the 
plaintiffs factory, there would, in the absence of the exclusion clause, 
be implied an absolute obligation on Securicor to procure that the visits 
by the night patrol to the factory were conducted by natural persons who 
would exercise reasonable skill and care for the safety of the factory.'24 
Lord Wi lber f~rce '~~  (with whom Lord Keith and Lord Scarman agreed) 
also accepted that liability would, in the absence of the exclusion clause, 
arise in contract. He said that there would be a breach of an implied 
obligation to operate the service with due and proper regard to the safety 
and security of the premises. However, unlike Lord Diplock, Lord 
Wilberforce went on to express the view that an alternative ground of 
liability would be vicarious responsibility for the wrongful act of the 
patrolman in starting a fire on the premises, citing Morris v C. W. Martin 
& Sons Ltd.Iz6 Lord Salmon12i was content to say that, but for the 
exclusion clause, Securicor would have been liable for the damage caused 
by their servant whilst "indubitably7' acting in the course of his employ- 
ment, also citing Morris. Lord Denning M . R .  in the Court of Appeal 
thought it clear beyond doubt that the patrolman was acting in the course 
of his employment, and that liability arose both in contract and in 
tort. 

123 Id at 848 
124 Id. at 851 
125.Id at 846 
126 [I9661 1 Q B .  716 

127 [I9801 A C at 852 
128 11978) 1 All E R 146 at 150, the other judges d ~ d  not discuss the matter slnce, for the purposes of the appeal, 

Securtcor conceded that its servant was acting ~n the course of his employment 



Lord Diplock's exposition of the distinction between personal liability 
in contract and vicarious liability irl tort demonstrates how an argument 
based on contract may often be useful in the context of intentional torts 
committed by a servant. It may be possible to avoid the artificiality 
involved in striving to apply the Salmond and sirnilar formulae and 
seeking to describe wilful selfish misconduct as a wrongful mode or 
manner of performing the master7.s work. Whereas in an action in tort 
the vital questions are whether the wrongdoer is a servant and whether 
his conduct is within the course of employment, in an action in contract 
neither of these questions should be relevant. Instead the inquiry would 
be, firstly, what are the primary promissory obligations undertaken by 
the master as a contracting party, and secondly, whether those obliga- 
tions have been fulfilled either by the master or his delegate. Thus in 
the situation in Photo Production contractual liability would, apart fi-om 
the exclusion clause, have arisen sin~ply because Securicor failed to ensure, 
as promised, that patrols were conducted by natural persons who would 
have due and proper regard for the safety and security of the premises. 
Securicor would have failed to fulfil that positive absolute undertaking. 
It might have been thought that the House of Lords in Photo Production 
would have been content to base liability on the less controversial ground 
of breach of contract and express no opinion about vicarious liability in 
tort. Similarly it might have been expected that in Lloyd v Grace Smith 
67 CO. '~"  the House of Lords would, in view of the commonly held belief 
at the time that there was no vicarious liability for fraud committed for 
an agent's own benefit, have dealt with the solicitor's liability solely in 
terms of breach of contract. Indeed Earl Loreburn gave it as his opinion 
that, apart from liability in tort, there was "a breach by the defendant's 
ag<.nt ol'a contract rllade by him as defendant's agent to apply diligence 
;rntl honesty in carrying through a business within his delegated powers 
and cr1trustc:tl to hirn in that capacity".""' In an earlier case Lord 
Krarriwcll had said that "every person who authorises another to act fbr 
hirn in the making ol'any contract, undertakes for the absence of fraud 
i r i  that person in the execution of the authority given, as much as he 
undcrtakcs for its absence in hitriself when he rnakes the contract"."" 

One situation where it may be possible to discover a wider liability 
in contract than tort is with respect to bailments. In a number of cases 

I S 1  l11j121 A (: 716 

1 ill 111 a, 7?&.  I.c,t~I S.~l\r.srn I ~ B  Atkrn  \ l ' h r  (:.~lcdonn;m Rly (:o 1913 S C: 66 a1 77 rxprcaac<l a prelcrcn~r lor lhls 

c\l>l.~r>.to<,n 01 11~r rlcclstvn ~n I.loyd, as c l l d  Baty, supra n 1 0 1 ,  at 125-6 

l ' i l  \ I r ~ c  \ I<rll ( l i l i l i )  I. R 3 Ln 238 ar 245, appnwcd hy L.wd Macnaghlrn tn Lloyd v (:r.scr Srnlth & Co [1!412) 
rZ (. 7 1 6  717 , g r ~ l  1.1,rrl Haldilnr IT, M n u  u RBI, Grandr Kt~bhrr E L ~ A ~ P P  Ltd [I9131 A C 857 at 86" 

1 i2 I.hr (.oupc ( : o  v hil,~dclt~k 118911 2 Q B 411, '1 h r  C : ~ ~ r ~ r a l  Motura ( G l n ~ ~ u w )  Lrd v 'l'lrr (:cssnmk (;arag? and 
\lc,ror (.o 1015 S (: 700. Aclarns (L)urham) I. tc l  & I)ay v l ' rua~  Hoosrs 1.14 [I9601 1 I.loyd's Rrp J80, British 
K<,.al Srr\lcrs I.ld v Arthur  V (:rutchlry & Co I.td [I9671 2 All 1. R 78.5 at 790. [I9681 I All E K .  811; Alt- 
ttanrorr v I'agr Motors 1.1d (1935) I54 L 1'  128, rf Saodcrrorr \, Chllnns [I9041 1 K R 628 
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where there was, on the authorities at the time, some difficulty in treating 
an employee's wilful misconduct as within the course of employment and 
holding the bailee vicariously liable in tort, courts have been prepared 
to place liability on a contractual basis.I3' It has been suggested that an 
approach in terms of contractual liability could solve many of the problems 
and obviate much of the confusion surrounding the bailee's liability for 
non-personal misconduct. A simpler and surer method of establishing 
the bailee's liability would, it is said, be to inquire, not what duty the 
law of tort imposes on him, but what personal duty he has undertaken 
under the ~ 0 n t r a c t . I ~ ~  Furthermore, it is argued, the same approach 
could be taken with respect to non-contractual bailments such as 
gratuitous bailments and sub-bailments; non-contractual bailments could 
be said to "possess a sufficient affinity with contract to justify the implica- 
tion into such bailments of undertakings which are broadly based on the 
more standard contractual 

Another possibility is that, though there may be no bailment, a person 
may have a contractual duty to protect goods from theft or depredation. 
In this situation it seems the contracting party may be liable for the wilful 
misconduct of his servants in an action in contract though he may not 
be liable in tort. Examples of such duties might be that of the keeper 
of a boarding house in respect of guests' goods and that of the owner of 
a vehicle which he hires out with a driver in respect of the hirer's goods 
left in the vehicle.I3j 

Another area where arguably a contractual duty might be broken is 
with respect to carriage of passengers. If it can be said that the carrier 
has a contractual duty to protect passengers from danger'16 then per- 
sonal liability might arise in circumstances where vicarious liability has 
hitherto been denied, such as in the case of an assault by the carrier's 
servant.I3j Similarly it might be argued that the owners of premises to 
which the public are invited, such as bars and restaurants, owe to their 
patrons a contractual duty to exercise reasonable care for their safety, 
of which they would be in breach if injury was caused to a patron by 
the wilful misconduct of the owner's servant.13' 

Perhaps the reason for there being a preference for an analysis in terms 
of tort rather than contract in many cases is the diffidence judges may 

- - 

feel about enunciating explicitly what they understand to be the implied 
terms or the implied 'primary obligations' in the contract. However it 

131 Palmer, supra n 53, at 487, also At~yah, supra n 1, at 271 

134 Id at 488 

135 hforrks v C W Martln & Suns Ltd [1966] 1 Q B  716 at 726-7 per Lord Denn~ng h? R , Hobbs v Petersham 
Transport Co Pty Lrd (1971) 124 C I. R 220 at 229 per Barwtck C J , Palmer, supra n 53. at 223-4 

136 Rose, supra n 68, at 430-1 
137 See, e g Keppel Bus Ca Ltd v Ahmad [I9741 2 All E R 700, Power v Central S M T Co Ltd 1949 S L T 302 
138 At~yah, supra n 1 ,  at 278 
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would seem that there ought to be no more difficulty in implying into 
contracts an  undertaking by contracting parties that they and their 
servants and agents will act honestly and refrain from wilfully inflicting 
damage or injury on the other party, than there is in implying a promise 
that they will exercise due care or refrain from negligence. It may be 
that the possibility of suing the master in contract for damage caused 
by wilful tortious conduct on the part of a servant has been overly- 
neglected avenue of relief. 

Apart from contract, another type of claim which may be available 
is an action in quasi-contract for money had and received. If the master 
has not received a benefit as a result of the servant's tort then he is only 
in quasi-contract if the servant's tortious conduct occurred within the 
course of employment.139 But if the master received a benefit, even as 
a result of the servant acting outside the course of employment, it seems 
that he must restore it; he cannot approbate and reprobate.140 

Finally, mention should be made of the possibility that where the master 
is under a so-called non-delegable duty with respect to a particular task 
or activity, his liability for wilful tortious conduct on the part of his servant 
may be wider than it is on the ordinary rules of vicarious liability. The 
context in which this question is most likely to arise is with respect to 
bailments. As previously mentioned Lord Denning M.R. in Morris v C. W. 
Martin &Sons Ltd.I4' placed his decision to the effect that the defendant 
was liable for the theft of the fur by its servant on the ground that the 
defendant, as a bailee for reward, was under a non-delegable duty to 
safeguard the plaintiffs goods. His Lordship preferred this ground to the 
conventional 'course of employment' reasoning because of the difficulty 
which he thought arose in explaining why it is that where a servant 
unauthorisedly takes a vehicle bailed to his master on a 'joyride' or 'frolic 
of his own' and negligently causes a collision, the master is not liable for 
damage caused to a third party in the c ~ l l i s i o n , ' ~ ~  yet he is liable to the 
bailor for damage to the car bailed.143 He  found it impossible to accept 
that the journey could be described as taking place outside the course 
of employment vis-a-vis the third party but within the course of employ- 
ment vis-a-vis the bailor. His solution to the quandary"4 was to explain 
the liability of the master to the bailor in terms of breach of the personal 
non-delegable duty which he owes by virtue of his status as a bailee for 

119 S.+\.arro \ hloregrsnd I.td [1931] 2 T L R 674, Sorrell \ F ~ n c h  119771 A C 728, Roval-Globe Llfe Assurance 
Co Ltd (1979) 22  S A S R i 8 .  Derham \ Amei Llfe Assurance Co Lid (1981) 56 F L R 34 

1 4 0  Barrow \ Bank of S S M' [1911] V 1. R 323 ar '343-4 per LlcArrhur J and at 362 per Llarfarlan J 
141 !1')661 1 ( Z R  716 

! t 2  Srorr\, i Ashton (1869) L R f I,: . , 

143 Altchcson \ Page hlotorr Ltd (I!': 1.' T L R 137 
144 S o t  ebervune \.lei\r it as a quandarv.  ser  rhe crlriclsm by Julowic i in [I9651 C L J 200 and In WtnjeldandJolou.tcz 

on  Tor11 1 lrh ed (19i9) ar 564-5. and Clrik and Lind~ell or ,  T n  ', supra n 1 .  a t  par 3.27. 3-28 



reward. Thus the reason the defendant in the case before him was liable 
for its servant's theft of the fur was because the authorities justify the 
proposition that: 

[Wlhen a principal has in his charge the goods or belongings of 
another in such circumstances that he is under a duty to take all 
reasonable precautions to protect them from theft or depredation, 
then if he entrusts that duty to a servant or agent, he is answerable 
for the manner in which that servant or agent carries out his duty. 
If the servant or agent is careless so that they are stolen by a stranger, 
the master is liable. So also if the servant or agent himself steals them 
or makes away with thern.l4' 

Diplock and Salmon LJJ. however were prepared to decide the case 
on conventional vicarious liability grounds. They held that because the 
fur was stolen by the very servant deputed by the defendant to clean and 
take care of it, the servant's conduct could be described as having taken 
place within the course of his employment.146 

The question arises whether the 'bailee's duty' approach could in any 
circumstances result in wider liability than the 'course of employment' 
approach. It seems that, on the contrary, if anything the latter basis may 
be wider than the former, at any rate if Morris v C. W. Martin &Sons 
Ltd.'47 is taken as the guide. Whereas Lord Denning M.R. seems to 
require that the servant who stole the goods must be one to whom the 
master delegated his duty to protect the goods from theft and depreda- 
tion, Diplock and Salmon LJJ. appear only to require that the delinquent 
servant was employed to do something in relation to the goods bailed 
or was'deputed by the master to discharge some part of his duty of taking 
reasonable care. Thus the 'bailee's duty' approach seems to require that 
the wrongdoing servant must have control over the goods or be entrusted 
with their custody while the 'course of employment' test seems only to 
require that the servant must have been employed to do something which 
involved contact with but not necessarily control over or entrustment with, 
the goods. Thus the latter basis of liability appears to be wider than the 
former. 

It certainly seems to be clear law at the moment that if a servant whose 
authorised duties do not involve contact in any way with the goods bailed, 
converts them, the master is not liable. The mere fact that the servant's 

I.ti [I'lhf,] 1 Q B  716.tt 728 

146 Thts lnterpretatlon of thew judgments was accepted In Rustcnburg Plat~nurn Mines I.td v South African Atrways 
[I9771 1 Lloyd's Rrp 564 at 575 

147 [I9661 1 Q B 716. thuush of course the 'hatlee's duty' approach 1s wlder In the sense that 11 ~nvolves l~abzllty for 
nndependent contractors 
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employment furnishes an opportunity for the theft is not enough.'48 
However it has been suggested that from the bailor's point of view there 
is much to be said for imposing liability on a bailee for theft by any of 
his servants.I4' And it is argued that, though this could not be justified 
on simple principles of vicarious liability, it could be justified by adopting 
Lord Denning's view that the bailee owes a non-delegable duty to take 
reasonable care of the goods. Genuinely non-delegable duties, it is pointed 
out, may involve liability for the act of servants acting outside the course 
of employment."0 If the law were to be taken in this direction it would 
mean that the position with respect to wilful wrongdoing would be 
assimilated to that with respect to negligence. It seems clear that if any 
of the bailee's servants in the course of performing authorised duties were 
negligently to damage goods bailed the master would be liable. For 
example if the tea-lady in a warehouse negligently wheeled her trolley 
into a pile of crockery the master would be liable to the owner of the goods 
for the damage.'5' It would be otherwise however, as the law stands at 
the moment, if she wilfully converted an item. 

Discussion of the categories of non-delegable duty usually takes place 
in the context of liability for the negligence of independent contractors, 
rather than of liability for the wilful misconduct of servants acting outside 
the course of employment. Thus it seems there is little guidance, outside 
the bailment situation, about whether and in what circumstances the 
presence of a non-delegable duty may result in wider liability on thc master 
for wilful torts of his servant than would result from the ordinary rules 
of vicarious liability. However it seems that the potential exists, where 
the master's duty is considered to be non-delegable, for holding him liable, 
if it is thought desirable from the point of view of policy, for conduct 
of his servant which could not easily be described as falling within the 
course of employment. 

Conclusion 

It seems now to be generally accepted by the courts that the verbal 
formulae applicable for determining whether tortious conduct of a servant 
is conduct for which his master is vicariously liable, is the same whether 
the wrongdoing servant acts negligently or intentionally, though clearly 
the application of the test tends to result in a narrower delimitation of 
responsibility with respect to wilful torts. It is usually easier to find the 
required nexus between what the servant has done and what he was 
cmployed to do in the case of negligence. The courts no longer think it 

1.18 S u  c.rrr, ctted supr'i .,I n 34 
14'3 I.rrrh Rl\rt Tcit C o  1.14 \ Hrlt~sh Indm Stcam Navtgatlon C o  Ltd [l!)G7] 2 Q B 250 at 277 per Salmon L J 
l i O  Atly.th. qupr,, n I ,  at 271 

l i l  Pnllracr'r m.$n~plr, supra n 5 3 ,  at 480 
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appropriate or necessary (as once they did in deference to the terminology 
used in Lloyd v Grace Smith &? C O . ' ~ ~ )  to speak, in cases of wilful wrong- 
doing, in terms of the servant's 'real or ostensible authority' rather than 
the 'course of employment' and to ask whether the master held out or 
represented the servant as authorised to, transact business for him and 
whether the servant could be said to have committed a tort under cover 
of that authority, in ostensible performance of his master's work. 

The position would seem to be that, in addition to the rules with respect 
to the master's vicarious liability for his servant's torts committed within 
the course of employment, there exist rules with respect to vicarious 
liability for the misconduct of employed persons who are not necessarily 
servants and who might therefore be described more broadly as agents. 
The agency rules seem only to be appropriate in two types of situation: 
Firstly, where "the function entrusted is that of representing the person 
who requests its performance in a transaction with others, so that the 
very service to be performed consists in standing in his place and assuming 
to act in his right and not in an independent capacity". In such cases 
the employer or principal "must be considered as itself conducting the 
negotiation in his person".153 However it seems that the case law only 
supports liability on this basis where the wrong is o le involvinp 
statements, (such as a deceit, defamation and possibly negligence in word 
and injurious falsehood) rather than physical conduct. If the employed 
person is in fact a servant then in these situations the master's vicariou. 
liability may be expressed either in terms of his agent having committed 
a tort within the scope of his authority or his servant having committed 
a tort within the course of his employment. But however expressed, 
whether in terms of agency or service, it seems that the test for deter- 
mining whether the master is liable amounts to the same thing. It is a 
matter of asking whether the servant's or agent's act can be described 
as "a wrongful and unauthorised mode of doing some act authorised by 
the master"154 or principal, or a "manner" of doing the "class of acts"155 
he was put in his place to do. The test is the same, though the applica- 
tion of the test may produce different results as a servant's authority 1s 
usually more extensive than that of an agent.'56 The other type of situa- 
tion where agency rules are applicable in the law of tort is where the owner 
or bailee of a motor vehicle allows another to drive the vehicle on a jourri~y 
in which he, the owner, has an interest. 

Though the rules with respect to agency may have provided th+ iri:~ I i 
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impetus to the courts' commencing an expansion of the circumstances 
in which a master will be held vicariously liable for the wilful, and 
especially the wilful selfish, torts of his servant, it could be said that the 
law regarding the relationship of 'service' has broken away from its early 
agency connection. There appears to be an increasing recognition by the 
courts, if only sub silentio, that the various rationalisations of the master's 
vicarious liability apply as much to wilful, and even selfish wilful, as to 
negligent wrongdoing. The policy arguments which are most commonly 
given in support of the master's vicarious liability are: that as the master 
obtains th; benefit or the advantages of delegated work, it is fair that 
he should bear the burden or responsibility for any detriment caused by 
the work to others; that the master usually has a 'deeper pocket' than his 
servant and is more likely to be able to satisfy judgments; that employers 
are likely to be in a position to pass on the cost of accidents in the form 
of higher prices for their goods or services or to insure against them and 
are therefore efficient loss distributors; and that imposing liability on 
masters can be expected to operate as an incentive to accident preven- 
tion.15' None of these considerations suggests that the master's liability 
should be limited to the sorts of accidents which may be described as 
incidental to, or typical of, or a natural consequence of, conducting the 
enterprise. 

Yet there has been the feeling that it is a hardship on the master to 
impose liability for a servant's wilful torts, especially those committed 
for the servant's own benefit. Presumably this sentiment derives from the 
idea that the master should only be liable for the broad range of risks 
which are naturally incidental to the enterprise and which he can be 
expected to foresee and guard against.I5' These would typically be risks 
resulting from his servants' negligence. However the argument against 
imposing liability on the master for wilful or even selfish wilful torts, based 
on unfairness to the master, loses force when it is remembered that all 
vicarious liability is strict in any event; that few employers bear the cost 
of accident losses personally, in a position to pass on or insure against 
the cost; and that, though the master may be morally innocent, so too 
is the plaintiff, and thus the contest is between two equally innocent 
parties. 

Admittedly the policy considerations which weigh for or against 
imposing liability on the master are not identical with respect to all torts 
and no doubt this will affect developments in the law. But it seems likely 
that in the future the judges will be disposed, either by a generous 

157 See At~yah, supra n 1, chapter 2, Baty, supra n 103, chapter 8 
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Persons for Intentional Tons of the Servant' (1976) 29 Okla L Rcu 946, at 955 
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interpretation of the Salmond formula or by a ready acceptance of some 
other feasible ground of liability, to give greater practical application in 
the context of a master's liability fhr intentional torts generally to the "old, 
robust and moral principle""9 that "seeing somebody must be a loser by 
this deceit, it is more reason that he that employs and puts a trust and 
confidence in the deceiver should be a loser, than a stranger"."'" 

liY hlorrc. \ C W Mitrtln & Suns l,td llr)li6] 1 O_ 13 71b .,I 7'35 prr r)spl,,c k I.,J 
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