
THE NATIONALIZATION OF THE SUEZ CANAL COMPANY 
IN INTERNATIONAL LAW.* 

The promulgation, by the President of the Egyptian Republic, 
of a law purporting to nationalize the Suez Canal Company gave rise 
to a series of events which might well have proved disastrous to man- 
kind, and the writer, for one, will not soon forget the tension sur- 
rounding only one of its consequences which certainly seemed, a t  the 
time, a considerably more grave affair than the assassination of a mere 
Archduke. We are, one supposes, entitled to conclude that the time 
was not then ripe, but few would have staked anything on such a 
prophecy before the event. This part of the wider aspect of the affair 
has its own moral, but we are not concerned with it. 

The promulgation of the decree also gave rise to a complex fact 
situation, and from these facts, a considerable number of legal issues 
emerge. Dogmatic claims have been made and in many places in this 
paper, reply has been made in kind. At the same time, considerable 
discussion has a t  times centred round irrelevant issues, prominent 
among which has been the transit servitude to which the canal is 
subjected. The connection between the nationalization and the transit 
servitude is by a most flimsy chain that will not, it is believed, bear 
the weight even of a cursory scrutiny. For this reason, no attention 
has been paid to this question, other than to attempt to emphasise 
its irrelevance. 

Nevertheless, 'out of the strong cometh forth sweet', and some 
interesting issues have emerged. Attention is largely focussed on such 
as may be considered as falling within the province of public inter- 
national law, consideration of conflicts of laws being omitted. 

I. JURISDICTION. 

( a )  The International Court of Justice. 

Paragraph (6)  of Article 36 of the Statute of the International 
Court of Justice provides that "In the event of a dispute as to 
whether the Court has jurisdiction, the matter shall be settled by the 
decision of the Court." There is, admittedly, little point in proceeding 
under Article 36(6) unless there is at least some slight possibility of 
the Court assuming jurisdiction. I t  is, however, suggested in what 
follows, that there was such a possibility, certainly as much as sufficed 

* A paper read at the Twelfth Annual Conference of the Australian Universi- 
ties Law Schools Association in August, 1957. 



for submission to the Court of the question of jurisdiction in the 
Anglo-Iranian Oil Co. Case.1 The fact that no such reference has yet 
been made may in itself to some extent reflect the merits of the case. 

The jurisdiction of the Court comprises "all cases which the 
parties refer to it and all matters especially provided for in the Char- 
ter of the United Nations or in treaties and conventions in forceY2 
Some source of jurisdiction must therefore be established under this 
Article. The parties injured could not maintain that the dispute had 
been referred to the Court. Far from this, Egypt had expressly stated 
that the matter was outside the jurisdiction of the Court and had 
refused to consider sending it to the Hague. Nor did the 'Optional 
C l a u ~ e ' ~  offer a source, for a,t this time, Egypt had not subscribed to 
it and the United Kingdom Declaration is subject to a condition of 
reciprocity.* Thus the matter could only be brought before the Court 
by virtue of special provision in a treaty or convention in force, the 
Charter of the United Nations containing no provision in point.6 

I t  has been suggested: and this point is believed to be substantial, 

1 [I9521 I.C.J. Rep. 93. 

2 I.C.J. STAT. Art. 36 (1). 
8 "The States parties to the present Statute may at  any time declare that they 

recognise as compulsory ipso facto and without special agreement, in 
relation to any other state accepting the same ohligations the jurisdiction 
of the Court in all legal disputes concerning: (a) the interpretation of a 
treaty; (b) any question of international law; (c) the existence of any 
fact which, if established, would constitute a breach of an international 
obligation; (d) the nature and extent of the reparation to be made for the 
breach of an international obligation." I.C.J. STAT. Art. 36 (2). Britain, 
France and Egypt are all parties to the Statute by virtue of Article 93 (1) 
of the Charter of U.N. 

+ Declaration of 28th Feh., 1940. This condition has heen retained in the 
subsequent declarations. 

5 Article 39 of the Charter confers upon the Security Council power to deter- 
mine the existence of any threat to the peace, breach of peace, or act o l  
aggression and to act upon it in accordance with Articles 41 and 42. The  
Security Council could, of course, have called upon the International 
Court of Justice to give an advisory opinion under Article 96 (1) of the 
Charter, hot until this was done, as in fact it was not, no jurisdiction could 
arise in this way. This was the procedure adopted in the Case of the 
Nalionality Decrees in Tunis and Morocco, P.C.I.J., Ser. B, No. 4 (1923). 
11 is by no means clear, hoirever, that Article 2 (7) does not also apply 
to Articlc 39. 

t; In the introductory note to THE SIIEZ CANAL, A SELECTIOS OF DOCUMENTS 
REL,%TINC; TO THE IKTERNATIOXAL STATCS OF THE SUEZ C A N . ~ L  AND THE 

POSITIOA OF THE SUEZ CANAL COMPANY (1956) published by the Society 
of Comparative 1-egislation and International Law (hereinafter cited SUEZ 
DOCZTMENTS) . 



that thc Montreux Convention7 may still be efficacious in conferring 
jurisdiction on the Court. Article 2 of this Convention provides that 
"subject to the application of the principles of international law, 
foreigners shall be subject to Egyptian legislation in criminal, civil, 
commercial, administrative, fiscal and other matters" and tha.t such 
Egyptian legislation would not be "inconsistent with the principles 
generally adopted in modem legislation" and would not "with parti- 
cular relation to legislation of a fiscal nature, entail any discrimination 
against foreigners or against companies incorporated in accordance 
with Egyptian law wherein foreigners are substantially interested." 
These provisions "in so far as (they) do not constitute a, recognised 
rule of international law, shall apply only during the transition 
period." Article 3 provided, inter alia, that the "period from 15th 
October, 1937 to 14th October, 1949, shall be known as the 'transi- 
tion period'. Thus, the Convention would appear to establish, without 
limit as to time, a rule of subjection of legislation to international 
law and particularly, a rule of non-discrimination against foreigners, 
in so far as this is declaratory of international law.8 This is important 
because Article 13  of the Convention states tha.t "Any dispute between 
the High Contracting Parties relating to the interpretation or applica- 
ion of the provisions of the present Convention, which they are unable 
to settle by diplomatic means, shali, on the application of one of the 
parties to the dispute, be submitted to the Permanent Court of Inter- 
national Justice." By Article 37 of the Sta.tute of the International 
Court of Justice "Whenever a treaty or convention in force provides 
for reference of a matter to a tribunal to have been instituted by the 
League of Nations, or to the Permanent Court of International 
Justice, the matter shall, as between the parties to the present Statute, 
be referred to the International Court of Justice." 

7 Signed 8th May 1935. See 'i HUDSON, INTERNATIONAL LEGISLATION, 684. 
(The Convention is relevant here for no purpose other than the question 

of jurisdiction by the International Court of Justice. I t  dealt with the 
abolition of the system of capitulations and is discussed in an anonymous 
note in (1938) 19 BRIT. Y.B. INT'L L. 161 et seq.) 

8 So far as non-discrimination is concerned, this would appear to be affirmed 
by the Egyptian Declaration of the same day as the Convention: "The fact 
that the effect of the non-discrimination rule . . . is limited to the duration 
of the transition period, does not imply any intention on the part of the 
Royal Egyptian Government to pursue thereafter in this matter any 
contlary policy of discrimination against foreigners . . ." Although it is 
suggested that this declaration may be supplementary to the Treaty pro- 
visions (see Abolition of the Capitulations in Egypt ,  (1938) 19 BRIT. Y.B. 
INT'L L. 164), it is doubtful in the extreme if it can be regarded as an 
operative part of it. If, however, it could, it would give a right of action 
in the event of any discrimination. 



The United Kingdom, a party to the Montreux Convention, 
appears to be in a position to invokt the jurisdiction of the Internation- 
al Court of Justice on the question as to whether the nationalization 
decree offended Article 2 of the Montreux Convention. Egypt could, 
of course, raise several objections, but their chances of success would 
appear to be slight. For instance, it could be argued that since the 
object of the trea.ty was to abolisli the system of capitulations, the 
treaty lapsed at  the end oi  tht. transition period,"hat object then 
having been achievrd. If this be a valid ground for voidance of a 

trraty at  all, the reply could be made that there can be no expiration 
of a treaty which has, as one of its objects, abidance by international 
law. The invocation of the doctrine of the Clausula Rebus Sic Stanti- 
Bus can likrwist. hardly apply to a11 undertaking to abidr by inter- 
national law. A plea might be made on the ground of the constitution- 
al changes which ha,ve taken place in Egypt since 1937, but the weight 
of opinion is against any possibility of this succeeding.1° 

P1ima facie, then, the Court would have jurisdiction if any 
question of international law were involved, or, more particularly, 
if the nationalization decree were inconsistent with the provisions of 
international law in respect of modern legislation and the rule of non- 
discrimination, provided that it fell under the head of 'criminal, civil, 
commercial. ad~ninistrativc, fiscal' or 'other' Irgislation. 

Egypt would almost ccitainly raise a preliminary objection, that 
the matter was one entirely within the domrstic jurisdiction within 
the meaning of Paragraph ( 7 )  of Article 2 of the Charter of the 
United Nations: "Nothing coi~tained in the present Charter shall 
authorise thc United Nations to intervene in matters which are 
essentially within the domestic jurisdiction of any state or shall require 

9 This is suggested b y  a statement in 1 OPPENHEIXI, INTERN?IOX.\I. I,.\\\.. 851 
(5th ed., Lauterpacht, 1948). The  writer knows of no case where this plea 
has succeeded. 

10 This is the opinion of McNair in THE LAW OF TRE.&TIES C. xxxiv (1938). 
The  leading decision of rebu .~  sir stantibt~.c is the Case of the Free Zones 
of Upper Savoy and the Dist~ict of Ges, P.C.I.J., Ser. A ,  No. 22 (1929-32), 
where the plea was rejected. Again, the writer knows of no case involving 
treat) provisions where thi? plea has succeeded. It wotrld, howeler, seem to 
be the basis of  sollie awaids ilivolving other than rreat) provisions, for 
example, in  Barcs-Pakrac Railway Co. v. Yt~goslavia, . 4 ~ s u a ~  DIGEST AND 

REPOK.I.S OF PUBI.IC INTERN.IIIO'U.\I, LAW CUES, [1933-3.11 No. 190, 424 
(Lauterpacht ed. 1940) (hereinafter cited ANNUAL DILESY) where a conces- 

sion was involved. See, generally, I OPPENHEIM, op.  cit. 846, n. 1 .  



the Members to submit such matters to settlement under the present 
Charter . . . "I1 

The point of departure of the International Court of Justice is 
international law, and that institution is not therefore concerned with 
the jurisprudential aspects of this plea. 'Domestic jurisdiction' is a 
concept to be defined, not by the municipal law of any one State but 
by international law, and the criterion for establishing whether a 
particular matter falls within the domestic jurisdiction of a state is 
the determination of the question 'Is there a rule of international law 
which prohibits this conduct? If the answer is in the negative, the 
matter is within .the domestic jurisdiction of the State concerned. 
This is described by Kelsen: "Solely within the domestic jurisdiction 
of a state are only matters which, for the time being, are not regulated 
by a rule of international law.   hat a matter is not regulated by a 
rule of international law, that is to say that there is no rule of inter- 
national law referring to that matter, does not mean that the matter 
is not regulated at all by internaticnal law. For, if there is no rule of 
international law imposing in a certain matter an obligation upon a 
state to behave in a definite way, this state is, under international 
law, free to behave in this matter as it pleases or, in other terms, this 
state has under international law the right-and the other states the 
obligation not to prevent the former-to behave according to its dis- 
cretion; which implies that no other state has a right to claim a definite 
behaviour in that matter from the state concerned. Consequently, 
when a disputr between two states arises out of a matter which 
according to the opinion of one of the parties is solely within its 
domestic julisdiction, this dispute is an international dispute, just as 
any other dispute between two states; and there is no reason that can 
be deduccd from the nature of the dispute, for eliminating the juris- 
diction of an international agency."12 

Thc result of this is that in determining the question of jurisdic- 
tion, the Court is obliged to consider the merits of the case, a fact 
which has, on occasion, embarrassed the Court.13 I t  is doubtful, how- 
ever, if the Court could even have resort to a provisional judgment 

1 1  A parallel plea existed in customary international law and under the 
Covenant of the League of Nations. Article 2 (7) of the Charter w o ~ ~ l d  
appear t o  supercede these. 

12 'I'HE LAW OF THE UNITED NATIONS, (1950) 771. On the question generally. 
see at i G Y  el seq.; also Waldock, The Plea of Domestic Jurisdiction Before 
Inte?-nntional I.egal Tribunals, (1954) 31 BRIT. Y.B. INT'L L. 96. 

13 In the Case of the Nationality Decrees in Tunis and Morocco, P.C.I.J.. 
Ser. B, No. 4 (1923). 



on the merits,14 were either of two claims to be substantiated. These 
are ( I )  that although the Court might normally have had jurisdiction, 
the matter falls outside its purview by special agreement; ( 2 )  that 
the rules as to nationality of claims were not satisfied.16 

The first of these claims rests upon Article 16 of the Concession 
of 22nd February, I 866,lG which provides : "Disputes which arise 
between the Egyptian Government and the Company will also be 
placed before the local courts and decided according to the laws of 
the country." This purports to bind the claimant to exhaust local 
remedies before proceeding before an international tribunal, and may 
even, if read together with the first part of the Article17 have the true 
'Calvo Clause' effect of purporting to withdraw such disputes entirely 
from the jurisdiction of such a tribunal. 

Most authorities are now agreed that in so far as the 'Calvo 
Clause' purports to nullify the right of a sta.te to make international 
reclamations in respect of an injury to one of its nationals, it is void.18 
No-one would go so far as to say that it is entirely ineffective in all 
circumstances, and the prevalent opinion would seem to be that it 
normally imposes upon the individual concerned the obligation to 
rxhaust local remedies,lH an obligation which some would regard as 
nlerely repetitive of customary international law.20 Is, then, a claim 
before the International Court of Justice barred until proceedings 
have been carried through in the Egyptian courts? 

114 The  device resorted to in the above case. 
In so far as there are strict rules of evidence in international tribunals, the 
rule appears to be that the burden of proof falls upon the party making 
the affirmation. The Arbitrator in the Islands of Palmas Arbitration said: 
"The dispute having been submitted to arbitration by special agreement, 
each party is called upon to establish the arguments on which it relies in 
support of its claim." ASXUAL DIGEST, [1927-281 No. 70. 

16 Reprinted in SUEZ DOCUMENTS, 38 (translation at 40) ; see also' WILSON, 
THE SIJEZ CANAL, (1933) 192-3. 

17 "The Universal Suez Canal Company, being Egyptian, is governed by the 
laws and customs of the country; . . ." 

18 See 1 OPI'ENHEIM, op .  cit.  312; Hornsey, Foreign Investment and Internn- 
tionnl I.au!, (1950) 3 1x1,. L.Q. 552, at 559. 

19 North American Dredging Co. of Texas Case, ANNI~AL DIGEST, [1925-261 
No. 218. In this case, the Tribunal declined to make an award in favour 
of the claimant on the ground that local remedies had not been exhausted. 
In the El Oro Mining and Railway Co. I.td. Case, ANNUAL DIGEST, [1931-921 
No. 100, however, an award was made on the ground of denial of justice, 
proceedings having been pending in the local courts for nine years. 

20 FREEMAN, THE INTERNATIONAL RESPONSIRILITY OF STATES FOR DENIAL 
OF JUSTICF. (1938) 221. 



The answer to this question is believed to be 'No'. The rule as 
to the exhaustion of local remedies has been framed in connection 
with interference not amounting to abrogation. The instant case, 
however, is one where expropriation has been decreed by the legisla- 
tive authority which, one assumes for present purposes, binds the 
Egyptian courts, and reference to which would therefore be an empty 
formality. In  fact, the instant case falls within a class which is not 
affected by the rule, according to one most helpful analysis.'' A 
classification of acts complained of into three categories is.adopted: 
( a )  acts in breach of international law but not of municipal law; 
( b )  acts in breach of municipal law, but not of international law; 
(c )  acts in breach of both. The rule of exhaustion of local remedies 
is maintained to apply fully only in case (b )  ; it has a limited appli- 
cation in case (c)  confining the jurisdiction of the international tri- 
bunal to the award of a declaratory judgment, and no application at 
all to case ( a )  .-"Where the act complained of is ir. breach of an 
international agreement or of customary international law, but not of 
local rule, the rule of exhaustion of local remedies is not applicable 
and cannot support a preliminary objection or defence to a claim." 
Egypt's action was, allegedly, within category ( a ) ,  and for this reason, 
failure to exhaust local remedies would probably not operate as a bar 
to the Court's jurisdiction. 

The second of thesc claims is based upon the rule that for a 
claimant state to have locus standi before the Court, it must be able 
to show that the claimant, both at the time the injury occurred, and 
at the timr. of the hearing, was a national of the claimant state.22 The 
Decree purported to nationalize a company, which, while being a legal 
person, was not subject to the tests of birth and naturalization as are 
natural persons. That company was registered and carried on the main 
part of its business in Egypt.23 The property with which it was 
primarily concerned is also situated in Egypt. Yet its administrative 
domicil was in Paris, and amongst its shareholders were persons of 
French and British nationality. 

In ordrr to succeed in this claim, it would be incumbent upon 
Egypt to establish that the company was an Egyptian national and 

5 See Fawcett, The Esllnuslion of Local Remedies: Substance or Procedure? 
(1954) 31 BRIT. Y.B. INT'L L. 452. 

22 Case of the Panevezvs-Saldutiskis Railway, P.C.I.J., Ser. A / B ,  No. 76, at 
16-17 (1939). 

23 The company was also registered in France, but only the Egyptian company 
could acquire rights under the concession. 



that no state other than Egypt was competent to espouse its claim, 
in the case of injury; or alternatively, as has been that 
since the locz~s  of the object of business of the company (the canal) 
was in Egypt, no other state was competent to espouse its claim. 

The latter of these two alternatives has been stated thus: "NO 
problem as to the estraterritorial effects of the nationalization exists, 
for the canal is situated entirely on Egyptian territory . . . (this) 
proves clearly that the nationalization of the canal was, from the point 
of view of the international law in force, a perfectly legitimate act." 
No authority is cited in favour of this view, which cannot be reconciled 
with what is believed to be the true principle enunciated below. 
Certainly, if no foreign elemelit exists at all, no objection can be taken 
provided the property does fall within the territory of the nationalizing 
state. But this is far from the case where the interests of foreign 
nationals as shareholders are concerned. To apply this principle as 
suggested would be to excuse discrimina.tions of all types against 
foreigners resident within the jurisdiction. No matter how desirable 
this may be from the point of view of a particular policy, it has no 
place in international law.25 

The former must also fail, for international law is "not unduly 
hampered by legal fictions but has, generally speaking, only considered 
the realities of the situation. International law only takes account of 
the real nationality of the physical persons covered by the legal fiction 
of corporate personality since such physical persons alone possess any 
importance as nationals of a state."26 That is to say, the vital test, in 
cases such as the one under consideration, is not the nationality of the 
company, but of the individuals who comprise it. If a .foreign element 
exists here, the matter cannot be considered within the domestic 
jurisdiction. 

24 In La Question Dzr Canal De Suez Du Point De Vue Dzi Droit Interna- 
tional, (1956) 14 BULLETIN DE DROIT TCHECOSLOVAQUE, 129 at  129-130. 

26 One cannot validly deduce such a claim from general statements of principle 
concerning the meaning of sovereignty in the modern world, such as that 
of Max Huher in the Islands of Palmas Arbitration, (1928) 22 AM. J. INT'L 
L. 867, at 875. 

26 FRIEDMANN, EXPROPRIATION IN INTERNATIONAL LAW, (1953) 171. This is 
couched in too-wide terms. In fact, for some purposes, international law is 
concerned with the nationality of corporations. In the instant case, for 
example, though international law may consider the real interests, so far 
as the question of injury is concerned, it cannot ignore the company"s 
nationality for the purpose of title to property, and hence, extraterritorial 
effect of the decree. International law has no rules relating to the acquisition 
of property by private persons. 



This very point wds conteniplated in the early years of the com- 
pan) in the Arbitration by Napoleon 111, and though, admittedly, 
this decision savours strongly of the political in many aspects, a t  least 
in this one, it would appear free from the taint: "The dispute appears 
to relate to a public works concession and would be subject to the 
jurisdiction of the Egyptian Administrativr courts. This would cer- 
tainly be thr case had it been a question of an entirely Egyptian 
company. Hut whilst the company was Egyptian by nationality, it was 
foreign by rrason of its origins, personnel and capital."27 'Origins' and 
'Personnel' are no longer accepted as valid criteria, but otherwise, 
this would seem in accord with the modem view as expressed by 
Max Huber in thc Arbitration between Spain and the United King- 
dom toncelning British Property in the Spanish Zone of M o r o c ~ o . ~ ~  
"In spite of the fact that many legal systems admit the independent 
existence of incorporate societies, the preponderant view2%f arbitral 
tribunals recognises the possibility of distinguishing, for the require- 
ments of international litigation, between the contributions of the 
shareholders, on the one hand, and the corporation itself on the other. 
International law which, in this field is governed primarily by prin- 
ciples of equity, has established no formal criterion for according or 
refusing diplomatic protection to nationals interests linked with the 
interests of persons of different national types. In  these circumstances, 
it will be necessary . . . to examine the merits of each case before 
determining if thc damage claimed has been done immediately to the 
person in whose favour the reclamation was presented." 

In all cases of doubt, the tendency has been to construe the rule 
in favour of international interests. There is no case known to the 
writer where a defendant state has succeeded simply on the ground 
that the injury was caused to a company having its own nationality. 
The Arbitration of Reparation Commission v. United States?O like 
that of thc N ~ t h ~ r l a n d c  South Africa Railway C O . ~ ~  involved the 
interrats of third partirz and a, consideration of unneutral acts. 

37 55 BRITISH .P- FORFI<.S STATE PAPERS 1001); 2 DE I.APKADEI.LT El' POLITIS. 376. 
28 2 U.N. REP. INT'L.. ARB. AWARDS 729 (1949) . " For example, the Case concerning certain German interests in Polish Upper 

Silesia, P.C.I.J.. Ser. A, No. 7, at 70 (1926). Also, BORCHARD, (1931) 
ANNUAIRE DE L'INSIITIIT DE DRo1.r ~N~TEKNA'I'IONAL, 297; I SCHWARZE~~HERGER. 
INTERNATIONAL LAW. (1915) 162-8. 

30 (1927) 8 BRIT. Y.B. INT'L L. 156; (1928) 22 AM. J .  INT'L L. (Spec. Supp.) 
157. This case also turned, to some extent on the comprot12is recerence 
to property in law or equity, which was coristr~led in accordance with 
Anglo-American principles, by the two concurring arbitrators. It was on 
this ground that the dissentient based his award. 

31 CMD. 623, 36. Discussed in RARCL~V,  PRORI.EMS OF IN.~ERNATIONAI. PRACTICE 
AND DIPLOMACY, (1907) at 47. 



Thus, the nationality of the company is a secondary matter, the 
requisitr foreign element being present in the person of the share- 
holders. A provisional decision on jurisdiction would thus be possible, 
if indeed this course were adopted. The other courses are a decision 
of the merits in jurisdiction, and a decision of the jurisdiction in merits. 
Whichever course was pursued would not matter for present purposes. 

(b )  Tribunals other than the International Court of Justice. 

In two places in the instruments under which the concession was 
granted, provision is made for reference of certain matters to arbitra- 
tion. Article 10 of the Concession of 1854 provides for "An amicable 
arrangement, or arbitration" for the determination of "the compensa- 
tion due to the Company for the abandonment of its material and 
stock," at the expiration of the concession. By Article 3, "The duration 
of the concession is ninety-nine years from the date of the opening of 
the canal . . . ". Article 16 of the Concession of 1856 similarly pro- 
vides for compensation by arbitration, if necessary, at  the end of the 
ninety-nine year term. By Article 23 of the latter 'Concession, the 
1854 Concession remains in force so far as it is not inconsistent with 
the terms of the 1856 Concession. From these provisions it appears 
that : - 

( I ) The matter of compensatjon may be referred to arbitration 
at thr end of the ninety-nine year term. 

( 2 )  The matter of compensation may be referred to arbitration 
on the prior expiration of the concession, under Article 10 of the 
1854 Concession, provided that that provision is construed in such a 
way to contemplate such prior termination. 

This is purely a matter of interpretation. Were the International 
Court of Justice to decline jurisdiction, which seems unlikely, this 
course might be worth pursuing, but in view of the differences in en- 
forcement measures available in the two Courts, and the scope of the 
terms of reference which they would have, it would seem wise to 
exhaust the former possibility first. 

11. MERITS. 

I t  may scem paradoxical, in view oi the fact that there seems 
every chance of the Court assuming jurisdiction, that the dispute has 
not been referred to the Hague. There seemed to be little doubt of 
the 'high-handed and totally ~njustifiable'~%ature of the Egyptian 
action. Nevertheless, it has not been referred, a fact which may reflect 

3"he words of H. M. Leader of the Opposition in the House of Commons. 



the co~lsidercd, though regrettably unexpressed, opinions of the per- 
manent branc,!~cs of the. fo~cigr~ offices. It is quite true of course that 
failure to rcfcr is not unecjuivocal, but it would bc difficult to justify 
the attitude takcn with the apparent lack of confidence in an institu- 
tion rrratt-d by the parties involved, among others, for the very pur- 
pose of rc'gulating thc pacific settlcmrnt of disputrs such as the one 
under consideration. 

As things arc, wc arc left with broad sweeping claims as to the 
illegality ol the nationalization, and a paucity of specific allegations. 
In  thrse circumstanccs, one can only presume the line which the 
attack on the validity of the expropriation would have taken. 

'I'wo possibilities arc generally available in these circumstarices; 
firstly, it might be argued that expropriation was entirely impossible: 
secondly, it might be argued that in the circumstances, though possible, 
it was not effected. 

( a )  T h e  plea that llationalization xias impossible. 

To support this plea. one of threr factors must be established. 
Either: -- 

( I ) The nationalization could not be effected because Article 3 
of the 1854 Concession provided that "The duration of the concession 
is ninety-ninc yc'ars after the date of the opening of the canal." 

( 2 )  The nationalization could not be effected because the com- 
pany was an 'international agency',33 or an integral and essential part 
of thr system under which the cz.na1 functioned, all of which was 
r.lr\.atrd to trc'aty level by the preamble to the Constantinople Con- 
\-ention of I 888,34 

( 3 )  The nationalization could not be effected because it would 
operatc in dirrct tireach of the Constantinople Convention of 1888, 
or somr othcr international instrument in f ~ r c r . ~ ~  

33 The London Declaration of 2nd Aug. 1956. 
3 4  See Hostie, i\'oLrs 011 the Intel-nationnl Statute of thr .Suer Cnnul, (1957) '31 

-Cur.. I . .  REV. 39'7, at 420-1. This w a s  also the argri~nei~t of the United 
Kingdom Representative, Mr. Selwyn Lloyd, before thc Secrlrity Council. 
I1.N. Doc. S/P.V. 535. 12. 

3.5 This was the general tenor of nl;uny of the statelnents issued following 
11po11 the promulgation of the Decree: Kee3ing.s Conteinporury Archives, 
(1956) 15001 et seq. 



The first of thesc could pot be expected to succeed in the face 
of authority to the c ~ n t r a r ~ . ~ V t  appears to be the rule that a state 
cannot, by an agreement with a private individual, bind itself to a 
particular course of conduct. Such an agreement may well, and often 
does, operate as a source of vested rights, and there are well-established 
rulc~s of intcrnational law in con~lection with the protection of these. 
But no rule exists that a private agreement is binding on the state in 
its terms. This is illustrated by the award in the C l a i m  of t h e  C o m p a n y  
General  of t h e  Orinoco:37 "As the Government of Venezucla, whose 
duty of self-preservation rose superior to any question of contract, 
it has the power to abrogate the contract in whole or in part. I t  
rxercised that powrr and cancelled the provision of unrestricted 
assignment. I t  considered the peril superior to thc obligation and sub- 
stituted thcrefore the duty of compensation." This is fully compatible 
with principle. A concession is a mixture of public and private 
rights." As a source of private rights, the conventional nature of a 
(,oncession is operative, provided, of course, that the relevant municipal 
law regards it as such. But as a source of public rights, this aspect of 
the concession is quite irrelevant. As opposed to a treaty, which is 
binding in international law cn the parties to it, solely by virtue of 
their having agreed to its terms, a concession is no more than a 
unilateral d e ~ l a r a t i o n . ~ T h i s  distinction was firmly emphasised by 
thc International Court of Justice in the Ang lo - I ran ian  O i l  CO., 
( Jur i sd i c t i on )  Caseao whcre the existence of a treaty provision would 
have conferred jurisdiction on the Court, under the Optional Clause. 
The Permanent Court of International Justice had already expressed 
itself on this principle in the M a v r o m m a t i s  Concess ions  Case,4' in 

36 For example, IValtcr Fletcher Smith Claim, 2 U.N. REP. INT'L ARB. AWARDS 
918 (1949) ; The  Claims of Elliott, Bartlett and Barge, and Putegnat's 
Heirs, MOORE, HISTORY AND DIGEST o r  THE IN.~ERNATIONAL ARBITRATIONS 
rO IVHICH 'THE UNITED s 1 . 4 ' 1 ~ 8  HAS BEEN h P.IRTY, (1898) 3718-21; also 
RALS~ON, VENEZUELA ARBITRATIONS OF 1903; the claim of the Government of 
Iran in tlie Anglo-Iranian Oil Co. Ltd. Case, (1951) 45 AM. J. INT'L L. 749, 
at 752; General Assembly motion 21st Dec. 1952, A/626/VIII; Report sub. 
mitted to U.N. Secretary-General by International Association of Demo- 
cratic Lawyers, 25th Sept. 1956. 

3i RALSTON. VENEZUELA ARHITRA.~IONS OF 1903, 244. 
38 I,igh~hor~ses Case, P.C.I.J., Ser. A / B  No. 62 (1934) ; The  Case of the 

Electric Co. of Varsovie, 3 U.N. REP. INT'L ARB. AWARDS, 1680 (1949); 
Rosenstein v. German State and the State of Hamburg, A N N U ~ I .  DICEST, 
[1929-30] NO. 283, 482; BEN'TWICH, M'AR AND P R I V A ~ E  PROPERTY, 72. 

39 See Schwarzenherger, The  Protection of British Property Ahroad, (1952) 
5 CURRENT LEGAL PROBLEMS, 295, at 312. 

.lo [I9521 I.C.J. Rep. 93. 
4 1  P.C.I.J., Ser. A, No. 2, at 11-15 (1924). 



deciding that an arrangemcnt between a state on the one hand and 
an individual on the other was not an international arrangement, a 
breach of which would amount to a breach of international law. 
In short, concessionary relationships are not among thc methods by 
which, according to Schwarzenberger,'" state can derogatc from its 
sovereignty. 

In effect, then, the sole effect of Article 3 of the 1854 Concession 
was to define the term during which the concessionary company 
would enjoy the protection accorded to vested rights under inter- 
national law. 

Establishment of the second factor is equally difficult. Attempts 
have been made to support it on two grounds. The first of these is 
that the company is an international agency charged under the Con- 
vention of 1888 with maintenance and regulation of the canal; the 
second is that it was immune from expropriation because it was a 
'transnational business organi~ation. '~~ 

The preamble to the Convention of 1888 states that the Con- 
vention was designed to "establish, by a Conventional Act, a definite 
system destined to guarantee at all times and for all the Powers, the 
free use of the Suez Maritime Canal, and thus to complete the system 
under which the navigation of this canal has been placed by the 
Firman of His Imperial Majesty the Sultan, dated the 22nd February, 
1866, and confirming the Concessions of His Highness the Khedive." 
Of this provision, it is saidq4 "The statute resulting from the relevant 
rules of the Firman and the concessions could be completed by a 
treaty only if it was already part of public international law, or at  
least, if the treaty transformed it into public international law. There- 
fore, from thc coming into force of the conventional act, if not earlier, 
the Company, whatever its personal status, functioned as a special 
organ within the international statute of the canal." 

To maintain this argument, each of three propositions must be 
maintained, though this is not expressly appreciated in the thesis 
under consideration. I t  must be shown, first, that the system referred 
to was the whole regime of the canal and not just the concept of free 

42 The Protection of British Property Abroad, op.  cit. supla note 39 at 308: 
"Sovereignty is not an absolute right. It is freedom under international 
law, and limitations of economic sovereignty may be imposed hv treaties, 
international customary law and general principles of law recognised by 
civilised nations." 

43 See Olmstead, Annual Survey of American Law-International Law, (1957) 
32 N.Y.U.L. REV. 1, at 8-9. 

44 Hostie, op.  cit. at 420-1. 



passage; second, that the existence of the company as opposed to the 
function performed by it was an essential part of that system; and 
third, that the system was elevated to treaty-level. 

In support of the first of these propositions, reference is made 
to some of the travaux prtparatoires of the Convention of 1888. The 
Austro-Hungarian delega.te, M. de Haan, is cited4%s referring to the 
Convention as a "recognition oi thc public and international character 
of the undertaking," and reference is also made to the analogy drawn 
by Sir Julian Paunceforte, the British delegate, between the company 
and the European Danube C o m m i ~ s i o n . ~ T h e  value of this evidence 
as to the meaning of the Convention is demonstrated by the author's 
own words: "The argument (of Sir Julian Paunceforte) was question- 
able, and so was the analogy4' . . . the statement however, shows that 
the Ausiro-Hugarian delegate did not express an isolated opinion."48 
Even were reference to the travaux prtparatoires admissible in this 
case, (and it is believed not to be, for reasons stated below), some- 
thing more than the ambiguous sta.tement of one delegate out of nine 
supported by the ill-founded assertion of one of the others, would be 
necessary to persuade the Court. In  fact, of course, a consideration of 
travaux pre'paratoires is perfectly legitimate, but only where the pro- 
visions of a treaty are not otherwise clear.49 In  interpreting an inter- 
national instrument, regard must be ha,d to it as a whole.50 Further- 
more, where the meaning does not thus become clear, that interpreta- 
tion should be adopted which is less onerous to the party charged.61 
Reading the Convention as a whole, its purpose is obviously the 
establishment and regulation of an international transit servitude 
through the canal. The presumption would thus arise that the 'systern' 
referred to in the Firman of 1866 was the system of 'free passage' 
discussed below. Further, the duty of taking the necessary measures 
for the execution of the treaty is imposed upon the Egyptian Govern- 

46 Ibid., at 421; CMD. NO. 19 (1885) 197. 
46 Ibid., at 146. 
47 The analogy is questionable for the reason that the Danube Commission 

was expressly created in an instrument, for the purpose of administering 
the 'Free Status' of the River Danube. It was either an international 
agency or nothing. 

48 Hostie, op.  cit. at 421. 
49 MCNAIR, THE LAW OF TREATIES, C.  xxv (1938) ; Case of the Conventio~i 

Concerning Employment of Women during the Night, P.C.I.J., Ser. A/B,  
No. 50, 373 (1932). 

50 The Vryheid (No. 1),  (1778) Hay 8: M. 188, 1 English Prize Cases, 13. 
51 The Advisory Opinion Concerning the Frontier between Turkey and Iraq, 

P.C.I.J., Ser. B, No. 12, at 25 (1925). 



ment.'Vnterpretation of thr tcrm Lsystem' is, of course, rendered more 
difficult if it bc proposrd to include the whole regime, by the rule that 
whilst the preamble is a substantive part of the treaty, reliance upon 
it is genrrally only permissible "as a means of elucidating the inten- 
tions of the parties"":' where this is not apparent from thc instrument 
as a whole. This leads us back to a consideration of the whole instru- 
ment. 

Even, however, were the term 'system' to be interpreted so as to 
include the whole regime, the other two propositions would remain 
to be established. In this connection, it is submitted that what is essen- 
tial to the whole regime is the function thus far discharged by the 
company, and not the existence of the company itself. This is em- 
phasised by the express terms of the Convention, Article XIV of which 
states that the servitude is to continue in force after the expiry of the 
concession to the company. The only reconciliation of this proposition 
with the Convention itself is the assertion that the company should 
continue in existence after the concession has expired. This it cannot 
do by its own Statutes." The gap thus created would have to be 
filled by another organ. This is finally admitted in the thesis under 
d i scus~ion .~~ 

Disregarding this difficulty, the question of 'elevation' would still 
remain. Since the Convention contemplates a system which (as is 
admitted for the purposes of argument here) has as an integral part 
of it the existence of the company, it is claimed that that company 
thereby achieves international personality. As a rule of construction, 
this is unknown to the writer. As a question of interpretation, even 
where the reference to the entity was express, the International Court 
of Justicej6 has held that no elevation can be presumed where the 
provision is equivocal, and that weighty proof will be required of 
such 'elevation': "The fact that the concessionary contract was re- 
ported to the Council (of the League of Nations) and placed on its 
records does not convert its terms into the terms of a treaty by which 

52 Art. IX. 
53 Schwarzenberger, op cit. supra note 39 at 207; the Case of Pajzs Czaky 

and Es~erhazv, P.C.I.J., Ser. A/B, No. 68 (1936) was an instance of the 
extreme application of the rule. The preamble was held to be evidence of 
the basis upon which the parties had concluded thc treaty, but not evi- 
dence as to the actual existence of that basis. 

54 Art. 4 STATUTES OF THE UNIVERSAI. SUEZ CANAL COIIPANI (1856). 
5 5  Hostie, op. c i t .  423-4, 433-6. 
36 I11 the Anglo-Iranian Oil Co. Ltd. Case, (Jurisdiction), El9521 I.C.J. Rep. 

93; (1952) 46 AM. J .  1x1.'~ L. 737, at 749. 



the Iranian Government is bound vis-a-vis the United Kingdom 
Government ."57 

I t  wauld, then, seem difficult to establish any one of these three 
propositions, let alone all three. But two further grounds are then put 
forward to establish the fact that the company was an international 
agency. I t  is first attempted to render the Firmans of concession bind- 
ing in themselves internationally by their own terms:" "It is hard to 
believe that, when the Khedive made the following declaration: 'We 
solemnly declare for our part and that of our successors, subject to 
the ratification of His Imperial Majesty the Sultan, that the Great 
Maritime Canal from Suez to Pelusium and the ports appertaining 
thereto shall always remain open as a neutral passage to every mer- 
chant ship crossing from one sea to another, without distinction, ex- 
clusion or preference of persons or nationalities on payment of the 
dues and observance of the regulztions established by the Universal 
Company, lessee for the use of the said Canal and its dependencies' he 
made a, statement which was not intended as internationally binding 
and which, contrary to its express terms, was limited in time to the 
gg years of the concession." Certainly this statement does not appear 
to be intended to be limited in time, but this is a fact quite irrelevant 
to the status of the declaration. Of sole importance is the assertion 
that it becomes internationally binding by virtue of its intention to do 
so. This is to attempt to lift oneself by one's boot-straps. The Firman 
here quoted has the effect of a unilateral declaration, in international 
law, and as such "it could be unilaterally modified and abrogated by 
Egypt a t  any time."59 

Secondly, we are referrede0 to the Agreement of 1949 between 
Egypt and the company, where the company stated that it envisaged 
improvement works to the extent of some four and a half million 
Egyptian pounds. It  seems to that author that "A company actuated 
in the first place by the financial advantage of its shareholders would 
hardly have taken the decision to carry out improvements so late in 
the day, knowing that the concession would not be renewed." One 
need not consider that twenty years of the concession remained un- 
expired and tha.t in any case? provision was made for payment of 

57 Ibid. 
5s Hostie, op. cit. 421. 
59 The words of M. Georges-Picot, French Representative at U.N. in objec~ing 

to the Egyptian Declaration regarding the Canal, transmitted to the 
Secretary-General on 24th April 1955, cited in 3 U.N. REV. 1 1  (1957). 

60 Hostie, o p .  cit. at 432. 



compensation at the end of the conces~ion,~~ for there is no rule of 
international law conferring international personality on those who 
perform charitable acts. 

It  is argued in another place62 that the company could not be 
nationalized because of its status in international law. "In dealing 
with an international public utility such as the Suez Canal which is 
unique in the fullest sense of the word, it is erroneous to employ 
established principles applicable only to a municipal taking for a 
public purpose. In  such a case the domestic legislative or administra- 
tive body may be competent to make a finding as to whether the 
particular action is in the public interest, but where the taking involves 
an irreplaceable utility on which a major portion of the world com- 
munity is dependent, a single state's determina.tion of its public interest 
cannot be equated with the larger international public interest. Fur- 
thermore, even assuming that compensation will eventually be paid, 
it would be difficult to fix an adequate and fair amount." 

'"This, of course, meets only one aspect of the Suez problem. 
Sanctity of the concession to the Suez Canal Company could be 
ignored and yet the canal might reniain open under the Convention. 
An attitude that agreements between nation-states must be kept but 
that those between nation-states and individuals can be disregarded 
by the state party is again a survival of the antiquated theory that 
only states are subjects of international law-others being mere objects. 
I t  is clear, however, to the objective observer, that in practice and in 
fact, certain transnational business organizations are subjects of inter- 
national law and, in many instances, of greater import than certain 
states. To deny such business institutions the status of membership in 
the world community is to deny the obvious and to prevent the full 
participation of potentially great forces for improving the lot of large 
segments of that c ~ m m u n i t y . " ~ ~  

This author takes upon himself a terrible burden. The only 
international personality known to customary law is statehood. 
Conventional law has seen the introduction of many international 
agencies, particularly under the a.uspices of the United Nations, but 
this thesis is based on neither of these two sources. It  is, in fact, a plea 
that the realist theory of personality is a general principle of law 
recognisrd by ci\'ilised nations. and as such would be difficult in the 

01 Art. 10 of the 1854 Concession, probably replaced by Art. 16 of the 1856 
Concession dealing with the same point. 

82 Olmstead, op.  ci t .  supra note 43. 
63 Ihid..  at 8.9. 



extremc to establish before an international tribunal. Much of what is 
here said may be desirable as a po!icy, but is not supported in law. 

The third ground upon which nationalization might be impos- 
sible merits little consideration. Nobody has pursued it since the first 
policy statements were issued. No provision of the Convention of 1888 
is infringed by the nationalization. Nor is it believed that nationaliza- 
tion of the company can operate as a modification of the conditions 
for the passage through the canal, so as to infringe the provisions of 
the procds-verbal resulting from the meeting of the International 
Commission in Constantinople in 1873.~' Provided the distinction 
between control of the canal and discharge of the function heretofore 
discharged by the company is borne in mind, these provisions do not 
constitute a valid ground of complaint. 

Thus in no one of the grounds upon which it might have been 
sought to establish the inexpropriability of the company does there 
appear to be any substance. Any attempt to impugn the Egyptian 
action must therefore be directed against the manner in which the 
purported expropria.tion was actually carried out. 

(b )  The  plea that nationalization, though possible, was 
totally or partially i n e f l e ~ t i v e . ~ ~  

The same difficulties encountered in connection with plea ( a )  are 
again present. There is great paucity of specific claims, and thus, for 
instance, when objection is taken to the 'arbitrary action' without 
more, one is at a loss to know in what respect and in what sense, it is 
claimed to be arbitrary. In these circumstances, discussion must again 
be confined to a brief survey of what appears to be the meaning of 
such allegations. 

In so fa.r as it is possible to classify them the objections taken 
appear to fall under three heads:- 
( I ) Thr arbitrariness of the act, (including absence of notice,66 uni- 
lateralness,07 and wrongness of motives) .68 

(2) The apparent infringement of human rights in Articles IV and V 
of the nationalization decree. 

6-l Cvn. 943, 7. 
65 According to one view considered below, the expropriation may be lawful, 

though non-payment of compensation be a delict sui generis. Also, the 
expropriation may be regarded as effective as regards assets in Egypt, hut 
not so as regards assets in Paris arid London. 

66 The  U.K. Prime Minister in the House of Commons. Keesing's Contempor-  
ary Archives, (1956) 15002. 

67 The  1.ondon Declaration of 2nd A~tg  1956. 
68  Ihid .  



3 ) The inadequacy of the provision for compensation.69 

Of these, only the last-mentioned deserves serious consideration. 
The fact that the action was unilateral, as it undoubtedly was, is 
totally irrelevant, in that an expropriation is, in its nature, a unilateral 
act. The company could have been dissolved by agreement, and had 
this been thc case, no question could have arisen. But in this event, 
the rights and duties of the parties would spring from agreement and 
the rules of international law which relate to expropriation and its 
incidents would havc had no application. To argue that a unilateral 
expropriation is an illegal one is to deny the possibility of expropriation 
in international law, plainly contraly to truth and even to the express 
terms of the London De~laration.~' It  is equally difficult to see how 
the objection as to notice can stand. It is true that in the Walter 
Fletcher Smith Claim71 it appears as one of the factors by reason of 
which the Arbitrator condemned the expropriation. But that was a 
case firstly, of confiscation, no compensation being offered and second- 
ly whrre buildings were destroyed within eight hours of the issue of 
an order which was unconstitutional by the law of state, and which 
thcrefore offered a remedy to thc victim in municipal law. The ex- 
propriation with which we are here concerned is not one such that 
implrmentation of it would amount to an irrevocable step, nor, as 
far as the writer has been able to ascertain, is it one against which 
municipal law offers a rrmrdy. A further point is, of course, that as a 
general rulr. notice operates as c~p rop r i a t i on .~~  

So far as motives are concerned, they may become relevant if the 
expropriation amounts to confiscation, that is to say, if the offer of 
compensation falls short of the standa.rd required by international 
l a ~ . ~ " n  this evrnt, the expropriation will only be justified if it is 
carried out in the exrrcise of the police power of the state expropriat- 
ing, or if it is donr in the overriding national interest. When such has 

69 T h e  Leader of the Opposition in the House of Commons. 
70 '' . . . the right of Egypt to cnjoy and exercise all the powers of a f~illv 

sovereign and independent nation, including the generally recognised rights, 
under appropriate conditions, to nationalize assets . . ." 

71 Note 36, sctprn. 
7 2  T h e  Case concernilig certain German interests in Polisli t:pper Silesia, 

P.C.I.J., Ser. A,  No. 6, at  26 (1923). 
7.1 T h e  more extreme view would leave the question of 'public policy' entirely 

in the discretiori of the expropriating state: Kunz. T u ~ o  Cnuse.s CblPhres. 
(1939) 5 HUN(:.\RIAN ~U. \RTERLY,  50 at .57; Bourquin, (1931) 1 REC. DES 

COIRS DE I.',\c.~D. DE 1 1 K .  I N I .  i(j(j; .S~O\I.ELL, INTERNATIONAL LAW, (1951) at 
172; Fischer 'C\'illiams. I i~ te~nnt ionul  L.aw nnd the Property of Aliens, (1928) 
9 BRIT.  Y.B. INT'L L. 1 at 25: Cutier, Trrntiilent of Foreigners, (1933) 
27 ,451. J. INT'L 1.. 22.5 at 239. 



been claimed to be the case, ~ilternational courts have, on occasion, 
looked beyond the mere chi*. of the state expropriating and con- 
sidered the substance of it.74 A detailed consideration of this point 
is by the way for two reasons, firstly because the offer of compensation 
appears to be satisfactory, and secondly because of the probable 
motives, (the financing of the Aswan High Dam P r o j e ~ t ) . ~ ~  The 
claim as phrased in the London Declaration is even less tenable.le 

Articles IV and V77 of the nationalization decree are prima facie 
objectionable, but the Human Rights provisions of the Charter of the 
United Nations78 and the Draft Declaration on Human Rights are 
better regarded as statements of principle, rather than as creating legal 
duties on member states.7s The question has not yet arisen before the 
International Court of Justice but some municipal courts have imple- 
mented these  provision^.^^ Whether the mere enactment of legislation 
will provide a sufficient cause of action or whether the decree must be 
implemented before any claim can be made is, according to one case, 
a question of fact and depends on the circ~mstances.~~ There is con- 

74 For example, in the Walter Fletcher Smith Claim, supra note 71. 
75 According to the speech by President Nasser at Alexandria, 26th June 1956. 

The affair appears to have been ignited by the withdrawal of offer of help 
by the United States, the United Kingdom and World Bank, for the 
project, on 19th July, two days after the offer had been unconditionally 
accepted by the Egyptian Government. One is only, of course, concerned 
with the motives of the State agent, not with his private bites noires. 

76 "This situation is the more serious in its implications because it  avowedly 
was made for the purpose of enabling the Government of Egypt to make 
the canal serve the purely national purposes of the Egyptian Government 
rather than the international purpose es~ablished by the Convention of 
1888." International law can only take cognisance of those international 
interests recognised by itself as such. Egypt claimed, and there appears to 
be some substance in it, that in this case, national and international 
interests coincided in keeping the canal open and busy. 

77 Art. IV: "The body shall retain all the present officials, employees and 
workmen of the nationalized company. They must continue to carry out 
their duties. No one of them is in any way or for any reason authorized 
to leave or relinquish his post except with the permission of the body 
provided for in Article 11." 
Art. V: "He who contravenes the rules of . . . Article IV shall be punished 
with imprisonment in addition to his being deprived of any right to 
gratuity, pension or compensation." 

78 Preamble, Arts. 1, 13 (1) (b) , 55, 62 (2) , 68 and 76. Enforcement of these 
provisions has had a sorry history in the United Nations General Assembly; 
see KELSEN, op.  cit. 27 et seq. 

79 This is the view of Kelsen, op. cil.  39. 
80 For example, Sei Fujii v. The State, 217 P. 2d 481 (1950). where a Cali- 

fornian Court refused to allow confiscation of the property of a Japanese 
resident under a local statute on the ground that the legislation in question 
infringed the Human Rights provisions of the Charter. 

81 Mariposa Claim, ANNUAL DIGEST, [1933-341 No. 99. 



siderable authority in favour of the view that responsibility depends 
upon damage.82 

In the instant case, the repugnant provisions of the nationaliza- 
tion decree were repealed within one week of its prom~lgat ion ,~  
after the issue of the London Declaration. At that time, no action had 
been taken under Article V, though Article IV would no doubt have 
the effect of restricting the freedom of action of employees during this 
period. 

Whether these facts would entail liability or not is a question 
which cannot be answered categorically. I t  is submitted that the 
Court might be inclined to view favourably the facts of no action 
being taken, and speedy repeal. But even were these provisions repug- 
nant, the expropriation could not be impugned, unless it were estab- 
lished that the infringements of human rights were necessary incidents 
to its implementation. This burden would not be easily discharged. 

The case must therefore turn on the question of compensation, 
and it might well be said before embarking upon a consideration of 
this aspect of the problem, that a clear decision upon it, by the Inter- 
national Court of Justice would have been welcomed by most inter- 
national lawyers. There is wide disagreement, not only as to the 
application of rules suggested, but even as to whether there be a rule 
at all. In these circumstances, it is impossible to draw absolutely 
definite conclusions. 

It  is now over a year since the nationalization decree was promul- 
gated and as yet, no compensation has been paid. Will this fact suffice 
to establish either the invalidity of the expropriation, or, a right in 
the states of the nationals injured to damages for an international 
delict ? 

In order to obtain damages, it must be established that the ex- 
propriation would, apart from the question of compensation, have 
taken effect; that provision for compensation was inadequate; and, 
in order to set aside the expropriation, it must be further proved tha.t 
expropriation is dependent upon adequate provision of compensation, 
and not merely an independant obligation arising out of it. 

As to the first of these points, Article I of the nationalization 
law appears quite categorical in its terms: "The Universal Suez Mari- 
time Canal Company S.A.E. is hereby nationalized." This would, at 
first sight, seem to be affirmed by the general rule as to the time when 

82 Draft Convention on Responsibility of States, Art. 7 (a) ; (1929) 23 AM. J. 
INT'L L. (Spec. Supp.) 133, and comment at 159-60. 

83 Keesing, op. cit. 



an expropriation becomes eEcc ~:ve, for the prevalent test is notifica- 
tion; and the reason behind .he test is that mere notification or 
announcement of intention to nationalize suffices to make any right of 
property illusory. Its market value is in the normal case largely 
destroyed because of the impending acquisition by the expropriating 
state, and it is not therefore necessary that property should actually 
have passed, or the state entered into possession.84 The position in the 
instant case is, however, complicated by the fact that certain of the 
assets of the company were situated in Paris and London, creating a 
situation where, by freezing Egyptian assets,85 loss of value could be 
avoided, and E,vt deprived of the benefit of the assets. Since the 
decree is effective in its terms only in municipal law, (the statement 
that the Canal Company was thereby nationalized not being can- 
clusive in international law), the following problems arise : - 

(a )  Could the faculty of nationalization legitimately extend to pro- 
perty situated outside the territory of the expropriating state? 

and, 

(b)  Can expropriation be said to take effect when notified where such 
notice operates neither to cocfer a benefit on the state, nor to 
deprive the foreigner of the value of his property. 

On the first of these questions, there is singularly little authority 
to be found in customary international law. It is clear that a state 
cannot, at any rate for the purpose of international law, enact legis- 
lation effective outside its territory in all  circumstance^.^^ At the same 
time, it is also clear that the view of international law in this matter 
is that jurisdiction exists unless there is some prohibitory rule to the 
contrary, rather than thai a state purpdrting to exercise jurisdiction 
need prove the existence of a permissive rule.87 There does not appear 
to be any rule prohibiting the exercise of jurisdiction over the proper- 
ty of one of a state's nationals, although that property is situate 
abroad, and its assets in London and Paris are undoubtedly the pro- 
perty of the company whrch, for this purpose, is an Egyptian 

84 See the Case concerning certain German interests in Polish Upper Silesia, 
P.C.I.J., Ser. A, No. 6, at 26 (1925) : " . . . once notice has been given, the 
owner cannot, without the consent of the Polish Government, alienate 
inter uiuos either the estate to be expropriated or its accessories, so that the 
giving of notice places serious restrictions on the rights of ownership." 

85 On 18th July 1956, the United Kingdom Government took this step. 
86 The Case of the S.S. "Lotus", P.C.I.J., Ser. A, No. 9 (1927). 
87 Ibid., at 18. 



n a t i ~ n a l . ~ q h i s  would satisfy the only test on this point which the 
writer has been able to find: "The concept of territorial connection 
is, moreover, one of fact which does not easily lend itself to abstract 
definition. I t  must therefore be determined in each particular case 
whether the connection between the property . . . and the territory of 
the expropriating state is sufficiently close and whether the extent of 
(its) participation in the life of the political community is sufficient 
for them to share in common  sacrifice^."^^ 

There remains the source of general principles of law recognised 
by civilised nations, but this is a source which, though prolific in the 
volume of its jurisprudence, is lacking in the clarity of it. I t  is believed 
however, that it is possible to be a little more definite where the pro- 
perty concerned is that of one of the nationals of the expropriating 
state and where (as is assumed for the moment) there is adequate 
provision of compensa.tion.90 The view of the English courts in these 
circumstances is clearly demonstrated by the dictum of Clauson, L.J., 
in Bunco de Bilbao v .  Sancha €8 R ~ Y . ~ '  "The question what body of 
directors have the legal right of representing the Bank of Bilbao, a 

8s International law being, in this instance concerned with the proprietory 
rights which, so far as private persons are concerned, can only exist in 
municipal law. A failure to respect those rights is a matter falling within 
the purview of international law, which will thus, in this case, look at  the 
realities of the sitnation. International law may take cognizance of the 
municipal law as a fact, see Case concerning certain German interests i n  
Polish L7pper Silesia, P.C.I.J., Ser. A, No. 7 at 19 (1926) ; Case concerning 
the Payment of Various Serbian Loans issued in France, P.C.I.J., Ser. A, 
No. 20 at 37 (1929) . The question of the nationality of a corporation is one 
of some difficulty. For the common law view, see the English decisions of 
Gasque v. Inland Revenue Commissioners, [I9401 2 K.B. 80, at  84 per 
McNaughton J.; Janson v. Driefontein Consolidated Mines Ltd., [I9021 
A.C. 484, at  498 per Lord Davey, at  501 per Lord Brampton, at 502 per 
Lord Lindley. For the American view see Bergner & Engel Brewing Co. v. 
Dreyfus, [1898] 1'72 Mass. 154, a decision of Holmes, J. primarily concerned 
with domicil. These cases favour the place of registration as the test of 
nationality. T h e  civil law apparently favours centre of business, see 
Vaughan iYilliams and Chrussachi, T h e  Nationality of CorForntions, (1933) 
49 L.Q. REV. 334; Norris, T h e  Arationality of Companies, (1921) 3 J. 
COMP. LEG. (3rd Ser.) 273; McNair, T h e  Alational Character and Status o f  
C o r p o r ~ t i o n . ~ ,  (1923-24) 4 BRIT. Y.B. INT'L L. 44; Feilchenfeld, Foreign 
Cor11orntion.i in International Public Law, (1926) 8 J. COMP. LPG. (3rd 
Ser.) 81 and 260. It would appear that by either test the company would 
be an Egyptian national. 

89 FRIEDVANN, o p .  cit.  166. 
. Qo This is an a fortiori on Princess Paley Olga v. Weisz, [I9291 1 K.B. 718, 

and Luther v. Sagor, [I9211 3 K.R. 532, in both of which cases, the property 
concerned was that of nationals of the expropriating state. In neither case 
has con~pensation been ordained. 

Ql I19381 2 K.R. 176. 



commercial entity organized under the laws prevailing in Bilbao and 
having its corporate home in liiibao, must depend in the first place on 
the articles under which it is constituted. The interpretation of those 
articles and the operation of them, having regard to the general law, 
must be governed by the 1ex loci contractus, i.e. by the law from time 
to time prevailing at the place where the corporate home (domicilio 
social) was set Though the point was not considered by the 
Court of Appeal, it was implicit in the judgment of Lewis, J., at first 
instance that the right to the assets of the bank in London vested in 
the new board of directors established in Bilbao by the usurping 
government. Were this applied to the instant case, the London and 
Paris assets would vest in the body set up by Article I1 of the nationali- 
zation decree, in English municipal law, and were this principle ap- 
plied in an international tribunal as a general principle recognised by 
all civilised nations, the decree must be regarded as extending to the 
assets in Paris and London. 

I f  this were not the case, then the time of expropriation must be 
regarded as the time of notification, i.e. the 26th June, 1956. If, on the 
other hand, this were the c a s ~ , 9 ~  the problem would arise whether the 
time of expropriation must be regarded as the time of notification, i.e. 
the 26th June, 1956, or whether it was only when the assets were 
effectively called in.94 The test and the reason behind it have already 
been stated. There is little jurisprudence on the point. One case, how- 
ever, supports the proposition that expropriation only takes place 
when it becomes effecti~e.~5 

A decision on the above point is essential to a true evaluation of 
the obligation to compensate for two reasons. Firstly, if the obligation 
to compensate had not arisen at the time the assets were frozen, the 
states taking those reprisals may have deprived themselves of the right 
to sue for compensat i~n.~~ Secondly, the time when the expropriation 

92 Zbid., at 194-5 approving Lord Wrenbury in Russian Commercial & Indus- 
trial Bank v. Comptoir D'Escompte de Mulhouse, 119251 A.C. 112, 149. 

9s As seems likely if only for the reason that since the company was certainly 
dissolved in Egyptian law, any other course would leave the property 
without owner. 

04 Art. I of the nationalization decree provided that " . . . Payment of . . . 
compensation shall take place after completion of the handover to the State 
of all the funds and property of the nationalized company." 

Q5 Ellerman v. Poland, 5 MIXED ARBITRATION TRIBUNAL REP. 457 (1925-26). 
96 Something like the maxim ex turpi causa non oritur actio applies in inter- 

national law, see the order of 6th Dec. 1930 in the Case of The Free Zones 
of Upper Savoy and The District of Gex, P.C.I.J., Ser. A, No. 24, 4; 
Eastern Greenland Case, P.C.I.J., Ser. A/B, No. 53, at 75 (1933). Subsequent 
events have rendered this a much more significant point. 



takes effect is, according to the prevalent Anglo-American test, the 
time when cornpensation becomes due. 

This test may be .briefly stated as that the compensation must be 
"adequate, prompt and effective."07 If it be applied, then although 
the closing prices on the Paris Bourse on 25th July may appear ade- 
quate, and although the effectivenessB8 of the compensation cannot be 
determined until after the event, the compensation will nevertheless 
be unsatisfactory from the point of view of promptness, if it became 
due on 26th July, 1956. If on the other hand, it has not fallen due 
yet, there can be no complaint on this ground. I t  would seem, on the 
balance of authority as stated above, that compensation is not yet due. 
But even assuming that it is, it is by no means certain that liability will 
ensue, for the 'Anglo-American' test propounded above is not admitted 
by all to be the correct one. 

HerzgVists some of the dissentients. Others are Friedmannlo0 
and Fischer WilliamslO1 who are not prepared to accept it in its 
entirety. State practice offers it no support at  all, other than in the 
case of the United Kingdom expropriations of 1945-50, where fore@ 
interests were not to the fore. The French expropriations of 1945 wcre 
carried out without compensation and as is to be expected, the Com- 
munist countries have far from acceded to them.lo2 Lauterpacht's 
view on this question appears to have been ignored, yet it is certainly 
worthy of note. "In such cases (exercise of police power, changes in 
political or economic systems, far-reaching social reforms) neither the 
principle of absolute respect for alien property nor rigid equality with 
the dispossessed nationals offer a satisfactory solution of the difficulty. 
I t  is probable that, consistently with legal principle, such solution must 
be sought in the granting of partial compensation." This is, neverthe- 
less, yet another voice in the wilderness. The problem is a recurring 
one. 

97 For example, the 'Middleton' letter. The letter of 7th Sept. 1948, from the 
United Kingdom Minister in Roumania to The Roumanian Minister for 
Foreign Affairs regarding the Roumanian expropriations is in similar vein. 

9s In so far as this tern1 means anything. 
99 Expropriation o f  Foreign Property, (1941) 35 AM. J. INT'L L. 243. 

100 O p .  cit. supra note 26. 
101 International Law and the Property of Aliens, (1928) 9 BRIT. Y.B. INT'L L. 1 .  
102 The Polish (16 Department of State Bulletin, 28 (1946) ) ,  Yugoslavian 

(Treaties and other International Acts, Ser. 1779), and Czechoslavakian 
(Parallele 50, No. 112, 12th Nov. 1948) expropriations were made on the 
basis of lump-sum payments without regard to adequacy. The Russian 
expropriations denied any right to compensation. 



Thus (assuming for this point that expropriation had taken 
place), whether non-payment of compensation in the circumstances 
amounted to an international dellct or not remains a question of 
doubt. There remains only to consider whether the expropriation may 
be regarded as effective, whether or not the compensation was satis- 
factory. 

I t  is a question, again, to which no firm answer can be made, but 
it is vital for the purposes of determining the rights to dues, etc. since 
26th July, 1956, is concerned. If the completion of the act of ex- 
propriation is dependent upon the payment of compensation, then 
until compensation is paid, the accumulated assets of the company 
belong to the shareholders. If, on the otlier hand, the two are inde- 
pendent, the position will be different.lo5 

The confusion on this point is exemplified by the cases reviewed 
in Anglo-Iranian Oil Co. v .  JaffratelQ4 all of which avoided the point 
on other grounds. The Venice Caselo\as likewise inconsistent and 
hesitant. O'Connell poses the question and is obliged to admit that 
"there is no direct decisive a u t h ~ r i t ~ . " ~ ' ~ ~  I t  is, however, possible to 
cite some persuasive authorities for both theses. 

In favour of the thesis of independence,lo7 the writer has been 
able to find only one decision before an international tribunal. This is 
the case of Czechoslovakia v.  Radio Corporation of Americalo8 where 
there are dicta in the majority judgment to the effect that "any 
alteration or cancellation of on agreement on this basis shouId as a 
rule only be possible subject to compensation to the other party!' 
That this is not decisive is due to the facts that the point was not 
directly in issue and that the attention of the Court was not fully 
directed to the issues involved. 

The thesis of independence is more widely supported.lo9 The 

103 FRIEDMANN, op. cit. 312. 
104 [I9531 1 W.L.R. 246. 
105 Anglo-Iranian Oil Co. Ltd. v. Societh S.U.P.O.R., (1955) 49 AM. J. INT'L L. 

259. 
106 A Critique of  the Iranian Oil Litigation, (1955) 4 INT. & COMP. L.Q. 267, 

at 268-9. 
107 Other authorities are Anglo-Iranian Oil Co. Ltd, v. Jaffrate, supra note 104; 

O'CONNELL, op. cit. at 268; SCHWARZENBERGER, op.  dt. note 39 at 321. 
loa  (1936) 30 AM. J. INT'L L. 530. 
109 For example, De Sabla Claim, Panama-United States Claims Commission, 

(1934) 28 AM. J. INT'L L. 602; Norwegian Claims Case, (1923) 17 AM. J. 
INT'L L. 362; The Delagoa Bay Railway Arbitrations, (1904) 30 MARTENS, 
NOIJVEAU RECEUII. GENERAL DE TRAITES 329 (2d Ser.). Schwarzenberger 
admits of "an expropriation which is rightful in itself, but regarding which 



Landreau Clairnllo accepts the expropriation as a fait accompli and 
ordains payment on a quantum meruit. The same view is taken in 
the Case of the Expropriated Religious Properties in Portugallll and 
in the Orinoco Case.l12 But the best authority for this view is the 
Chortow Factory apropos which, Herz114 says "Apart from 
the case where a special treaty stipulation forbids expropriation such 
a measurr is a lawful faculty or right of the state which leads to an 
international obligation to pay compensation for value taken. The 
action of a state exercising this right is not one which international 
law qualifies as, illegal or tortious and which therefore, would oblige 
the state to restore the damage done . . . the Court (in the Chortow 
Factory Case)  stated that wdinary, lawful expropriation would have 
brought about merely the obligation to pay cash compensation for 
direct losses." Kaeckenbeeck arrives at the same conclusion.116 

I t  is believed as a matter of principle that the latter is the correct 
view, for expropriation and compensation operate in different spheres. 
Expropriation is an act in municipal law, even where the interests of 
foreigners are concerned. As such, it is a fact of which international 
law takes cognizance, and recognition of this fact is the catlyst which 
evokes the obligation of compensation in international law. Expro- 
priation without compensation is not an international delict. Failure 
to pay compensation is.l16 

the just price for the expropriated property has not been paid to the 
individual concerned"; INTERNA.I.IONAL LAW, 189; O'Connell allows that 
"A sovereign, by acting unilaterally, creates a new juridical situatio~i that 
cannot be described as contractual", op. cit. note 106 at 268. The Walter 
Fletcher Smith Claim whilst condemning the actual expropriation, de- 
clined to set it aside, and ordained compensation: 2 U.N. REP. INT'L. ARB. 
AWARDS 913 (1949) . 

110 1 U.N. REP. INT'L ARB. AWARDS 347, at 364 (1948). 
111 1 U.N. REP. INT'L ARB. AWARDS 6 (1948) . 
112 RALSTON. THE LAW AND PROCEDURE OF INTERNATIONAL TRIBUNALS (Revised 

ed. 1926) 2.55-6. 
113 P.C.I.J., Ser. A, No. 17 at 59 (1928). The award was made on the basis of 

reparation due at the time of purported expropriation, and profits in the 
meantime rejected. 

114 Op.  cit. supra note 99, at 254-5. 
115 The Protection o f  Vested Rights in Znternatioval Law, (1936) 17 BRIT. Y.B. 

INT'L L. 1 at 15. 
116 Law must, of course, bear some relation to the facts. If expropriation is 

indeed depedent upon the payment of compensation, then the state pur- 
porting to expropriate does not own the products of the property and 
cannot pass title. At the same time, the entrepreneur is hardly likely to be 
able, or to want to continue the enterprise. If the position is in doubt, the 
consequel~ces are even more unsatisfactory as is evidenced by the confusion 
which followed the issue of caveats by the Anglo-Iranian Oil Co. Ltd., in 
1951. 



If this be the rule, then, regardless of the other considerations, 
the company has been expropriated and there is no question of the 
right to profits in the meantime. 

CONCLUSIONS. 

So far as the jurisdictional aspect of the affair is concerned one 
concludes that there was a good chance of reference to the Cpurt for 
a decision on the merits. Failure to refer in these circumstances must 
only be due to extraneous circumstances which are not relevant here. 
The sauant regrets; I despair. 

This consideration of the merits would, however, suggest that the 
balance of probabilities favours Egypt. But there are doubts; as to the 
extraterritorial effect of nationalization laws; the rules as to compen- 
sation; and the independence or otherwise of compensation and ex- 
propriation. These matters the dispute has only served to underline. 

A negative result such as this, however, has its place, for it serves 
to pose the general question are international relations a fit subject 
for regulation by law or not? Sooner or later we must make the choice. 
The rule of law in the international community would remove the 
pitfalls; honest acknowledgment of its absence would put us on our 
caution; but blindness on the part of the traveller and hypocrisy on 
the part of the guide give ,the dangers of one without the safeguards 
of the other. In these circumstances anyone who walks the path of 
international intercourse, and traffic is becoming heavier all the time, 
must inevitably, sooner or later, slip again. 
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