
A UNIQUE FEDERAL INSTITUTION. 

I. Introduction. 

No federal institution in Australia has attracted quite the same 
degrcc of attention abroad as the Loan Council. The Rowell-Sirois 
Commission, the Groves Committee on Federal-State Fiscal Relations 
in the United States, the Rance (Caribbean Federation) Committee, 
the Central African Federation Conference, the Hicks-Phillipson 
Commission on Revenue Allocation in Nigeria, and the Indian Con- 
stituent Assembly have each in turn drawn on the experience of 
this body. And justly; for if Australia has made a unique contribution 
to federal financc it lies in its harmonisation of public borrowing 
by an institutional dcvicc which offers a solution for a host of related 
federal problems-the co-ordination of public investment, economic 
planning, tax conflicts, and so on.' In  Australia, the full implications 
of this body arc still in doubt. What is clear, however, is that in 
the Council's two primary elemcnts of co-operation and compulsion 
.iustralian federalism finds its most symbolic cxprcssion. For in its 
origin and practice, the Council reflects the co-operative impetus 
of inter-governmental relations in Australia sincc the very conception 
of thr federal movement. And in its compulsi~e force, it typifies the 
most direct consequences of political and fiscal centralisation in the 
Commonwealth. HOW far these two facets of the Council are com- 
patible or incompatible in a federal svstem, however, is not to be 
answered by reference to some doctrinal notion of "federalism." I t  
is not in the nature of political institutions to grow according to 
some archetypal pattern of development. Their growth is organic 
and their interpretation must take place in the context of their own 
special historical cxpericnce. In  this article we hope to make some 
slight contribution to the understanding of this "uniclue institution" 
by an examination of its ( a )  origin; (b)  structure; (c) procedure; 
( d )  powers; and (e)  implications. 

11. The Origin of the Council. 

One of the central features of Australian public finance towards 
the end of the 19th century was the large-scale expenditure of loan 
funds on public works--chiefly railways, water supply, roads, bridges, 

1 J. A. Maxwell, Tke Recent History of the Australian Loan Council, 
(1940) 6 Canadian Jourilal of Economics and Political Science, 22. 



telegraphic services, harbours, and other public undertakings. This 
characteristic may be attributed to two related factors; first, the 
recognition by cvery colonial government that the major responsibility 
for development rested with the State; and secondly, the readiness 
of British investors to pour capital into Australian public under- 
t a k i n g ~ . ~  A word of explanation will be useful. I t  has been fashionable 
to attribute the assumption of many activities which in other countries 
such as Great Britain or the United States had been left to the 
initiative of private enterprise to some "collectivist" purpose on the 
part of governmental activity in Australia. Such an explanation, 
however, is too suggestive of some doctrinaire ideology in the early 
growth of the Australian community. The sta,te development of the 
public domain in Australia was due more to the pressure of "environ- 
mental" factors than to any coherent or consistent "idea" of the 
role of government in society. From the very beginning of Australian 
colonisation it was eminently clear that if this vast area of land with 
its natural perils of light rainfall, uncertain wealth, and minute 
population was to prosper, the development of the basic public 
utilities, more especially communication, was imperative. At the out- 
set, the very conditions of penal settlement forced the initial responsi- 
bility for these tasks on the colonial governors; and from them a 
tradition of state development, born of necessity, maintained itself 
by the pressing needs of an expanding community long after the 
primitive "paternalism" of early settlement had come to an end. 
Private enterprise might have challenged this responsibility. At no 
time, however, did British or Australian capital make any serious 
attempt to intrude on this sector of public expenditure; for at first 
the hazards were too great, and the fields of alternative investment 
(for example, wool) too attractive; and then later in the century, 
when the six colonies had become reasonable investment "risks", 
government monopoly of the major public utilities was too firmly 
entrenched to be disturbed. 

Given this role of government in Australia it is, nevertheless, 
very doubtful whether the public debt would have reached anything 
like its vast size had the rate of development been conditioned by 
the availability of internal capital. Until the middle of the 19th 
century the Australian colonies chiefly relied on customs revenue to 
finance their public works programmes. Borrowing was negligible. 
But with the grant of self-government and the wave of immigration 
which followed the discovery of gold, with the progress of land 

2 See generally T. A. Coghlan, The Seven Colonies of Australasia, 797 et seq. 



settlement and urbanisation, the need for public works multiplied 
rapidly. The supply of local capital was incapable of satisfying the 
demand, and the colonies therefore turned to London. At first their 
operations on the English market were fairly restrained. As Coghlan 
notes, thcrc was considerable caution in the selection of works,3 and 
in 1861. tcn years after the first Australian loan was floated in 
London, thc total indebtedness of the six colonies was no more than 
some elcvcn million pounds. Such moderation, however, was short- 
lived. The increasing eagerness of English capital to finance Aus- 
tralian developmental loans provided an irresistible temptation to 
the colonial governments; and from 1871 until the very eve of 
lcderation, the six colonies, encouraged by the cheapness of the 
English capital market, plunged into an orgy of expendi t~re .~  I n  
the space of some twenty years, the Australian public debt rose 
from I I to 195 million pounds, a figure which Coghlan could describe 
in no other words than "astonishing."" 

No less striking than the volume of Australian loans, however, 
was thc "chaotic" state of the public debt itself. Borrowing was 
almost completely unco-ordinated and-frequently--competitive. 
Coghlan has left us an incisive comment on the credit operations 
of this period: "No combined action is taken to regulate the raising 
of loans, each colony acting according to the exigencies of its govern- 
ment, regardless of the financial conditions of its neighbours. The 
placing of a loan on the London market, especially if it be for a 
large amount, generally results in an all round fall in the prices of 
Australasian stocks, and subsequent issues of other colonies are placed 
at a disadvantage if the market is approached before it has recovered 
its tone: i n  fact the colonies have in this respect all the evils of dis- 
integration and all the liabilities of federation, without any of the 
advantages zc,hich federation zcould give." 

Federation, however, brought only the promise of a remedy, no 
more. The principle of consolidating the debts of the six colonies 
into a single Australian stock was not in serious dispute. Indeed 
the belief that a substantial saving would accrue to the States through 
the transfer of their debts to the Commonwealth formed a strong 
electoral inducement to f ede r a t i~n .~  In  the final Convention, how- 

3 T. A. Coghlan, Labour and Industry in Australia, 111, 1419. 
4 T. A. Coghlan, op. cit., 1405-1424. 
3 T. A. Coghlan, Seven Colonies of Australasia, 797. 
6 Convention Debates (Melbourne, 1898), 11, 1641:- '' . . . whatever 

sentimental advantages there may be about federation, whatever advant. 
ages-and there are  many-to trade and commerce there will be connected 



ever, an immediate transfer of the States' debts was rejected. Instead 
the Constitution simply vested the Colnmonwealth with an optional 
power to assume the pre-federation debts of the States-the time, 
method, and conditions of transfer were left to its sole discretion. 

The reasons for this arrangement were fourfold. In  the first 
place, the financial settlement had proved t!le most intractable prob- 
lem of the Conventions. The discussions ranged over a num- 
ber of alternative methods of distributing revenue between the 
needs of the Commonwealth and the States. The search for the 
"permanent" formula, however, proved fruitless. What emerged in- 
stead from the tortuous debates was the growing conviction that a 
find settlement-however desirable to some-was an impossibility. 
The future needs of the Commonwealth and the States were in- 

with federation, all through the sittings of our Convention, in the three 
places where we have sat, there has been rnnning frequently this note-- 
"What can we tell the electors whom \--e represent the?- will receive as 
actual profit from the proposed federation?" Now, to my mind, the only 
cash dividend which federation can pay . . . the only cash arrangement 
me can use to our constituents in recommrnding them to adopt federation 
will be tlie profit, arising from any possible conversion of our loans. 
That i s  taken for granted by practically all those who, in the press, 
have written on federation with any financial knowledge and experience; 
that is  the onlp argument I l ~ a r e  heard usecl, evrn in this Convention, 
i n  favour, from that point of view, of the federation we are striving 
to frame" [the Hon. F. W. Holder (South Australia)]. Clearly federntion 
appealed to the pocket a s  well as to the soul. It was popu la r l~  argued, 
for example, that by the substitution of a superior federal credit for 
the credit of each state, a sating of lvc would be realised; and hence 
011 a total public debt of some 200 million pounds a t  the time of 
federation the saving of 2 million pounils per annuln mould more than 
compensate for the cost of federatio~l-then somewhat sublimely fixed 
a t  £200,000 per annum. I t  is an  interesting reflection of the "enthusiasm" 
(or innocence) of the time that this estimate of the "cost" of federation 
should have obtained sue11 vide currency. Coghlan's acid comment on 
the expectant "cost" of federation is sufficient:- "The additional 
expenditure that Federation woulcl impose on the -4ustralian communities 
was estimated by the financial committee of the Convention a t  £300,000. 
This was a ridiculously low estimate. It took no account of the expendi- 
ture required to bring the defence cost of the country to a state of 
efficiency, nor of the probable cost of old age pensions and other 
services which i t  was anticipated would be provided by the Comrnon- 
wealth. There was nothing in the Constitution itself ~-~hich encouraged 
the expectation of so restricted an expenditure. There mas no limit 
placed upon tho expenditure which Parliament might sanction, nor the 
method by which revenue might be raised . . . " (Labour and Industry 
in  Australia, IV, 2358). Note the recurrence of this form of "popular" 
incentive to federation in the Report of the Rance Committee on the pro- 
posed federation of the West Indies. 



determinable; and at best the arrangement could only be t en t a t i~e .~  
This same hesitancy, the same practical regard for the uncertainty 
of the future underlay the rejection of an immediate transfer of 
State debts. The full implications of this transaction were no less 
uncertain. I t  touched the future of the States' capital assets. And, 
for most, it was inextricable from the overall financial settlement. 
Clearly, if caution dictated a tentative solution in one, it was no 
less important fo r  the other. In  the second place, the majority of 
federalists were insistent on framing the power to consolidate the 
States' debts in terms which would afford the Commonwealth complete 
freedom to choose the right moment for the t ran~fer .~  They believed 
that in the very nature of the operation, "timing" was a paramount 
consideration; and to deprive the Commonwealth of this discretion 
might deny to the States the full benefits of the transfer. Thirdly, 
New South Wales-the sole "free-trade" State-set itself against 

'any suggestion of a compulsory transfer. Throughout the debate its 
arguments were dominated by one factor-the deep-rooted dislike 
of any step which might commit the Commonwealth to a high tariff.O 
Finally, one other factor dictated an optional transfer. I t  is clear 
that if the federalisation of the States' debts was generally desired, 
not all were certain of its effect on future borrowing. For some, 
transfer of their debts automatically involved the centralisation of 
borrowing; for others, the two operations were distinct and separate. 
For all, however, it was patently clear that to link the two together 
a t  this stage would completely abort any !lope of incorporating a 
power of transfer in the Constitution. Here too, therefore, as in SO 

7 I n  1901, the Australian constitution embodied a financial settlement 
which was chiefly concerned with tmo objects:- return of n fixed share 
of the Commonwealth revenue from customs and excise to the States 
(sec. 87), aiid the assurance of financial aid to "necessitous" States 
(see. 96).  On i ts  face, i t  appears to ]lave been an act  of extraordinary 
faith i n  the Commonwealth, or political myopia on the part  of the 
States, to commit their financinl future so unreservedly into the hands 
of the federal government. I n  fact it was neither. The financinl provisions, 
although a last-minute compromise, represented an act of considerable 
wisdom. I t  rejected the possibility of a permanent fiscal settlement; i t  
accepted the necessity for flexibility in the financial relations of the 
Common~~ealth and State governments; and i t  reposed i ts  "faith" in 
"political" restraints on federal power rather than constitutional safe- 
guards [See, for example, Holder in Conve~ltioit Debates (Melbourne, 
1898), 11, 1599 et seq.1. 

8 See Convention Debates (Adelaide, 1897), 1088, and (Melbourne, 1898), 
11, 1606. 

9 See Quick & Garran, Annotated Constitution of the Australian Common- 
wealth, 923-924. 



many other problems, the federalists left the matter to the future.I0 
For twenty-seven years the problem of State debts remained 

unresolved, and for almost all that time the pre-federation pattern 
of independent borrowing continued despite intensive efforts to find 
a solution. The movement to co-ordinate public borrowing, however, 
began as early as 1903, and indirectly emerged from the States' 
pressure on the Commonwealth to assume their public debts as part 
of a general financial settlement.ll The basic attitudes on the future 
of public borrowing were struck at the first Australian Treasurers' 
Conference (1904) and, with few variations, were largely main- 
tained by each government for the next twenty years, irrespective of 
the change of personnel or of their political complexion. 

In the Commonwealth view, the transfer of State debts and 
the co-ordination of public borrowing were inseparable. To  secure 
the benefits of a consolidated public debt, some provision for the 
regulation of future borrowing was essential; otherwise the whole 
purpose of consolidation would be lost if the States were left free 
to build a further mass of unco-ordinated debts. Every federal 
proposal for the assumption of the States' debts, therefore, was in- 

10 Convention Debates (Sydney, 1891), 839-840:- Mr. W. McMillan (New 
South Wales) speaking against immediate transfer: ' (  . . . I thoroughly 
believe in the consolidation of the debts of the colonies ultimately; but 
I think we have just reached that stage of our ~roceedings when lye are 
liable t o  go  too f a r  . . . there are a great many consequences arising 
out of such a course as  is  proposed. I n  the first place, i f  you take over 
all the debts you must regulate the borro\17ing in the future, and wit11 
colonies under such different conditions i t  seems to me that  if TTO 

now enter upon this dangerous ground we shall open for ourselves a 
battery of opposition on the part  of some of the colonies which it will 
be absolutely impossible to silence. ' ' Mr. G. R. Dibbs ( N e d  South Wales), 
(supporting McMillan9s strictures on a compulsory transfer) : [ ' I f  we 
agree to this clause, we may ns well procure a hundredweight of dynamite 
and blow the whole thing up. l 1  Mr. McMillan: "That would he a 
veritable bomb-shell. I f  we simply give, as this bill gives, t o  the federal 
parliament the right to negotiate v i th  the other parliaments-and I 
believe a great deal mill be done in future by negotiation, and tha t  n 
great deal will be undertaken by negotiation that  is not provided for 
in the four corners of this constitution-and if we imply by this clause 
tha t  such a thing may he a benefit in future to  all the parties concerned, 
we shall go as  f a r  a s  we possibly can . . . the project is surrounded 
with enormous difficulty. I t  must be a matter for the future." 

11 The view has been expressed that it \\,as not until the 1920?s tha t  the 
need for  some regulation of public borrowing became recognised. This 
view is only tenable if 1920 is treated as a critical point in the _de- 
velopment of the Australian public debt. Otherwise it ignores the negotia- 
tions which began with the first Australian Treasurers' Conference in 1904. 
See, for  example, N. Cowper, The Financial Agreement, in Studies in the 
Australian Constitution (1933), 119, and especially a t  143 et  seq. 



variably linked to a plan for the control of future borrowing.12 

The States' view was no less clear, and expressed itself in one 
common syllogism. In  the general distribution of power under the 
Constitution, two broad functions, land settlement and development, 
remained the major responsibilities of the States; the performance 
of these functions was vitally linked to continued public borrowing; 
hence to submit their loan requirements to any form of federal 
regulation was tantamount to the federal control of State develop- 
mental policy. Until 1927, every Commonwealth proposal for the 
permanent co-ordination of public borrowing broke down on this 
argument. 

Around this central theme, furthermore, revolved an admixture 
of particularist attitudes. In the first place, the importance of public 
borrowing largely varied with the developmental needs of each 
State. For every State, public loans had assumed a dominant role in 
its e c o n o m y ; ' ~ u t  for the large, sparsely populated and poorer 
States, it had become an even greater precondition of their develop- 
ment. However enticing the attractions of consolidation, restrictions 
on borrowing were even more repugnant to them than to any of 
thr other States. For them, too, the preponderant influence of the 
two wealthy States-New South Wales and Victoria-in the Com- 
monwealth parliament further aggravated their fear of federal con- 
trol.14 On the other hand both New South Wales and Victoria, much 
as they protested their desire to see the consolidation of the States' 
public debts, persistently argued that they could always borrow as 
cheaply, alone. as the Commonwealth, if not more cheaply. The 
financial press supported this belief for some timr: and even Coghlan, 
who argued so cogently for consolidation, assumed that the potential 
superiority of Commonwealth credit was incapable of immediate 

12 Note Coghlan, Con~inonwralth Parliamentary Papers, (1906)) 11, 1015. 
Cdghlan warned the Commonwealth that  "if the transfer of the existing 
obligations of the States to the Commonwealth were coupled with the 
right of the States to continue borrorring on the London market", the 
result would be disastrous. See also The Econontist of 25th April 1908, 
a t  885; Reid, Cof~vention Debates (Adelaide, 1897), 1088; and l lcl t i l lnn,  
Convention Debates (Sydney, 1891), 406. 

13 See B. P. Adarkar, The Principles and Problems of Federal Finance, 150. 

14 See The Economist of 9th April 1904, a t  606:- "It would never do 
for the Commonwealth Parliament, under the preponderating influence of 
the two larger States, a s  regards population, to be able to  veto the 
financial proposals of the smaller States. But  the State Treasurers 
recognised tha t  when several States are  desirous of borrowing an  amicable 
nrrangement a s  to dates of issue shonld be entered into." 



reali~ation.'~ Again the argument of almost every State reflected an 
occasional echo of party conflict. I t  is most difficult to give this factor 
anything but the crudest weighting in relation to the common desire 
to remain completely free of federal control. I t  is clear, however, 
that the resistance of non-labour States to the centralisation of 
borrowing was partly stimulated by the fear that a federal Labour 
government mig!~t restrict, if not positively discourage, British invest- 
vestment.16 And conversely, Labour States, especially New South 
Wales, were rrluctant to risk the possible restraint of non-Labour 
federal governments. 

Out of this web of issues and motives, the co-ordination of pub- 
lic borrowing in Australia presented tu7o main problems:- First, to 
reconcile the interests of the Commonwealth and State governments; 
and secondly, to rid each State of the fear of interference, either 
from the Commonwealth or from other States, with its developmental 
policy. 

For our purpose there is little need to trace the history of the 
negotiations-or to analyse the range of proposals and counter- 
proposals-which led to the establishment of the Australian Loan 

15 See for example, Waddell (Treasurer of New South Wales), Common- 
tcenlth Parlzamcntary Papers (1904), 11, 1690:- "If i t  mere quite clear 
that  the Commonwealth Government could borrow much cheaper . . . the 
question would be worthy of our consideration. I f  that  fact  were demon- 
stzated beyond doubt . . . the position would be altered; but it has 
not been (Iemcnstrated." See also The Econmis t  of 25th April 1908, 
a t  88.7, for the expression of a similar view; also (1905) 29 Austral- 
asian Insurance and Banking Record, 77. Both T. A. Coghlan and 
Robert Harper, who strongly advocated the consolidatioi~ of State debts, 
?greed that the rirtues of a single Commonwealth credit would not be 
realised for some time. See Coghlan, Commonwealth Pariiamentary Papers 
(1906), 11, 1014; and Robert I-Ia~per, Financial Problems of the Con- 
stitution of the Commo~~ncnlth of Australia, 1024. 

16 The financial press in both the United Kingdom and Australia especially 
expressed this liew. See for example The Economist of 27th August 1910, 
a t  434 (Melbourne Correspondent) :- "Australia is so vast a country, 
and the demands for development of the several States so diverse in their 
character, that  i t  is only reasonable tha t  the borrowings should be lef t  to  
the State Governments, A ~ J O  nould he better able to  form a judgment than 
a junta of Labot~r members sittzng zn Melbourne, who know so little o f  
the country, exceptzng as a fine field for tlie exercise of the arts o f  the 
rgttator" (italics added). And (1911) 35 Australasian Insurance and 
Banking Xeeord, 9:- " I t  is thought tha t  the Commonwealth would be 
able to borrow on better terms than the States . . . for the reasons 
frequently expressed in these columns, the advantage under the  most 
favolal~le circun~stances would be slight. There is the additional considera- 
tzon. tl:at the Labour party which i s  i n  power has shown itself extremely 
inzrnical to tlle znterests of Brztzsh lencte~s a i d  zntve.stors i n  Australia . . . 
the States will a r t  very unwisely if under existing conditions they volun- 



Council.17 The factors which ultimately brought the Commonwealth 
and the States into agreement to regulate public borrowing are of 
more interest. Briefly they were the impact of the First World War 
on Australian finance; the growth of Commonwealth fiscal power; 
the deterioration of Statc financc; the condition of Australian public 
borrowing in the 20's; the influence of the voluntary Loan Council, 
and the intense pressure exerted by the Commonwealth to secure a 
comprehensive financial settlement with the States. 

In  all, these fa.ctors span a short period of less than thirteen 
years; in retrospect, however, it is difficult to resist the view that 
without the catalytic impact of war the Australian Loan Council 

tarily surrender the control of the clehts to the Commonwealth . . . under 
the constitution the States cannot be compelled to surrender their borrow- 
ing powers and i t  is to he hoped that they TJ-ill never consent t o  do so." 
Note the interesting view of Tlir Ecottotttist of 27th June 1903, at 1133-4 
(Melbourne Correspondent)- l1 . . . thr traasfrrmer of tlir State debts 
fo  thr Commonic~ealtlt should he olmort the lnsf surrender t o  hr made b y  
the States, serzng that t t  is  as ?let not ~mpo.osihTe that Federation may 
break down" (italics added). See also (190.5) 29 Australasian Insurance 
and Banking Record, 77; and T. .\. Coghlan, Comn~on?r.ealth Parliamentary 
Papers (1906), 11. 1013. 

17 For  a detailed history of the proposals and negotiations, see Premiers' 
Conference (1903) and Prritt10.9' Confrrrnr~ (1904), and the proposals 
made hy William Knos to t l ~ e  Housr of Repiesentative~ in 1904. I n  many 
~espe r t s  Knox's prol)osal mnst be regnrhed ns the precursor of the Aus- 
tralian Loan Council in the sense that he was the first to  suggest a 
solution on "institutional" lines. He proposer1 the establishment of a 
Council of Finance.q, a "highly ,c-ompetent and representative central 
authority possessing the confidenre of the Common\~ealtll and the States", 
to conduct the loan operations of the Federal and State governments: 
(1904) 23 Common\\-calt11 Parliamentary Dehates, 6487.6491. See also 
Premiers' Conferrnce (1907)-Sir John Forrest's proposal; Premiers' 
Cotiferencc (1908)-Sir William Lynr 's Council of Finance ; Premiers' 
Conference (1914) ; Caml~~i t lge  History of the British Empire, V I I  (Pa r t  
I : Australia), 588-592, ~vllich describes the war-time (1914-18) borrowing 
arrangements between the Conlmon~i-calth and the States;  and the Report 
of the Executive Officer to  the Premiers' Conference (&fay 1916), 100. 
For  details of the war-time arrangements see (1915) 39 Australasian 
Insurance and Ranking Record, 1009: Premiers' Conference (January 
1917), 76, and Premiers' Cottfrrence (1916), 2 ;  Conference of  Common- 
wealth nn 1 State Mtnisterr (January 1919), 13 ; Prenrier.9' Conference 
(May 1920) ; Conferrncc of Comnroniuealth and State Ministers (1923), 
42; and Prenliet*' f'onfercncc (June  1927), especially a t  13 and 21. See 
also The Econom~nt aud The Statist of this period, and the following 
iswes of the A~cstralasicln Insurance and Banking Record (the figures 
in brackets intlirating page numbers) :- February 190.5 (77),  20th May 
1908 (355, 3.57), 29th April 1914 (280-281), 21st Ma1 1917 (365), 21st 
February 1924 (96-97, 188-139), 21st July 1923 (519-520), 21st June 
1926 (441),  21st January 1927 (8) '  21st May 1927 (3.58), 21st Jnne 
1927 (4.76-4.?7), and December 1927 (1041). 



may have remained an aspiration, no more. On the eve of the First 
World War, negotiations had rea.ched a complete impasse. A large 
variety of proposals had been exhausted; and there seemed little, if 
any, early prospect of bridging the outstanding differences between 
the Commonwealth and State governments. Then the outbreak of 
hostilities in Europe introduced two fundamental changes in Aus- 
tralian finance; first, at the request of the British government, credit 
operations in London for other than military purposes ceased; and 
next, the federal government was compelled to make unprecedented 
demands both in London and upon the Australian loan market. 
Almost immediately the whole situation was transformed. In  the first 
pla.ce, the Commonwealth was anxious to limit competition as much 
as possible; and secondly, it became imperative to make some pro- 
vision for the States, already committed to a heavy developmental 
programme. The result was a series of temporary agreements (re- 
newed throughout the war) between the Commonwealth and the 
Sta,tes to divert a fixed portion of the federal loans to the States, 
and in return the States undertook not to borrow on their own 
account except for local operations and renewals.18 

This experimental trial in loan co-operation-though limited in 
scope-largely satisfied the war-time needs of the Commonwealth; 
and shortly after the armistice, the federal government took steps to 
renew these arrangements. Its urgency was 'understandable. The 
Comn~onwealth had emerged from the conflict burdened with a mas- 
sive war debt. Together with the States it faced a serious problem 
of reconstruction. Soldier settlement, repatriation, and an a,ccumu- 
lated programme of State public works pointed to an early resumption 
of large-scale borrowing by each government. Added to this, the 
imminence of extensive Commonwealth and State renewals, plus 
the abnormal condition of overseas loan markets, argued strongly 
for some understanding between the federal and State  government^.^^ 

With the end of the war, however, the stimulus of the national 
emergency was dissipated, and the underlying compulsion of the war- 
time agreements removed. The first peace-time discussions im- 

18 See Fisher's budget statement in which the circumstances of the loan a re  
set out in detail: (1914) 75 Commonwealth Parliamentary Debates, 1340- 
1341. Note L. F. Giblin's evidence before the Rowell-Sirois Commission, 
Appendix H, 26;  K. 0, Warner, An Introduction to  some Problems of 
Australian Federalism (1933), 147 ; and (1915) 39 Australasian Insurance 
-n,l Banking Record, 1099. 

19 See text of federal memorandum submitted to  the States prior to  the 
Conference of Common~vealth and State Ministers (appended to the Report 
of the Conference (1919), 13).  



mediately revived the motif of the pre-war negotiations; fear of central 
control, desire for unrestricted borrowing, and once more an assertion 
by the senior States that the superiority of the Commonwealth credit 
was an illusion.20 The war-time arrangements were therefore aban- 
doned, and the States reverted to independent borrowing. From I 919 
until 1923 Australian borrowing was reminiscent of the prodigality 
of the late 80's and go's. Thc States again indulged in a welter of 
loan expenditure. The public debt rose precipitately. The era of 
"artificial prosperity" induced by heavy governmental expenditure, 
together with competitive borrowing in London in the face of heavy 
losses on soldier settlement projects, aroused growing concern for 
Australian credit. By 1923, the need for some reduction and co- 
ordination of public borrowing became a critical national problem.21 

The Premiers' Conference, convened by the Commonwealth in 
1923 to discuss this situation, was an historic meeting. The State 
governments were substantially of the same political complexion, 
and even of the same personnel who had three years earlier rejected 
a further Commonwealth offer to co-ordinate borrowing on the lines 
of the war-time agreements. On this occasion, however, a Comrnon- 
wealth proposal to end "unduc competition" by establishing a "Loan 
Council consisting of the Treasurer of the Commonwealth, and the 
Treasurers of the States" ( a )  to determine "the order in which the 
Commonwealth, the States and the various public bodies created by 
the State legislatures should come upon thc market u~ithin AustraliaJJ, 
and (b) "to advise each Treasurer as to the rate of interest and the 
other terms upon which local loans should be floated", was accepted 
by all States. Why? Unfortunately there is no adequate record of the 
dis~ussions.~~ Neverthelcss a number of rasons may be suggested. In  
the first place, the condition of Australian borrowing was obviously 
an important contributory factor. Possibly, too, the political homo- 
geneity of the Conference--a rare event-and the removal of the 
strident and choleric war-time Prime Minister (W. M. Hughes) from 
the federal leadership ma,y have introduced some element of personal 
harmony. What stands out foremost from the discussions, however, 

20 Conferenrc of Conlrnonzc,~alt~t and State Ministers (1919), 39, 47, and 54. 
21 See federal memorandum submitted to the Confrrrnre of Comontceal th  

and State Millinters (1923), 42. 
22 The material discussions were carried out by the Premiers prior to the 

main conference, and in the absence of the verbatim discussions i t  is 
difficult t n  examine the arguments which led to this agreement. The record 
of the main conference provides only a slight indication: see Conference 
of Commonwealth and State Ministers (1923), 42-45. 



was the common feeling that little "harm" could come from a purely 
voluntary Loan Council.23 Until 1923 every Commonwealth pro- 
posal-however restrained-rested on the assumption that borrowing 
should be conducted through a central agency. In 1923 even this 
condition was abandoned. By contrast this proposal was modest in the 
extreme--to eliminate "undue competition and clashing" by agreeing 
on the order, rate of interest, and general terms of the loan-not to 
centralise (or restrict the volume of) State b~rrowing.~' I t  was initially 
understood that each State would remain responsible for its own 
flotations. The Council was to function solely as an informal arrange- 
ment between the federal and State Treasurers. I t  had no executive 
authority; its recommendations were subject to the approval of each 
government; and it imposed no greater restraint than its members 
chose to accept. 

This policy of gradualism was a brilliant manoeuvre by the 
Bruce-Page coalition and reaped considerable profit. In  five years, 
the operation of the voluntary Loan Council-despite the temporary 
withdrawal of New South Wales in 1925-provided invaluable ex- 
perience of co-operative borrowing. At first, its activities were 
restricted to the barest limits of co-operation. But with each meeting 
and with each successful flotation, as confidence grew in its operations, 
so the scope of its activities was extended, and the resistance to 
centralised borrowing declined.25 Perhaps the most convincing 
evidence of its prestige and the understanding achieved in this brief 
period of concerted action, however, is revealed in the dramatic 
events which led to the Financial Agreement of 1927. 

We need not trace the general history of federil-State financial 
relations here. Sufficient to say that the establishment of the voluntary 

23 Ibid., a t  4.5 (Sir James Mitchell). 
-M Ibrd., a t  44, (8 .  31. Bruce) :- "I should like to make i t  very clear that  

the poners of th i s  Counc.il ~voulrl he verl; limited. We are not endeavouring 
to achieve \rliat \Ire hare heard a good deal about fromj time to  time; that  
is, some means bp which one authority should borrow for  the vhole of the 
Common~vealth. That proposal has been examined closely, and me have 
come to the conclusion that  a t  the nlonient . . . i t  is  impracticable to  provide 
that  one authority shall borro~i. sufficient to meet the requirements of 
the Commonwealth. " 

2: See Bruce, Premiers' Conference (June  1927)' 13  and Lyons, 21. For 
details of the voluntary council in this periodj see a valuable note by 
R. J. Exley on 2'7ze Australian Loaiz Cozln&l in  (1926) 2 Economic Record 
(Melbourne University Press),  84-87. See also Australasian Insurance 
and Banking Record of 21st February 1924 (96-97, 138-139)' 21st 
Ju ly  1925 (519-520)' June  1926 (444)' 21st January 1927 (8)' 21st 
>fay 1927 (358)' 21st June 1927 (456-457)' and 21st December 1927 
(1041). 



Loan Council in the 20's marked the beginning of determined federal 
efforts to reach a comprehensive financial settlement with the States.20 
Briefly, the moribund condition of Statc finance in the 20's reflected 
the combined effects of excessive borrowing, post-was disturbances, 
and the anomalous operation of thc federal-State financial adjust- 
ments since 1901. The question of debts, always a major drain on 
State revenues-now, more than ever-dominated the budgetary 
problem of the States. By comparison the Commonwealth had ac- 
quired a position of unprecedented financial strength. Its fixed com- 
mitments were relatively small; and its revenue experienced all the 
benefits of an increasing volume of imports and an expanding pro- 
tectionist policy. Clearly some adjustment was vital. In  1926, there- 
fore, the federal government made a four-point proposal to the 
States; (a )  to take over the entire public debts of the States; (b )  to 
terminate per capita payments to the States and make a fixed annual 
contribution towards the payment of interest charges instad;  (c) to 
make a substantial contribution to sinking funds; and ( d )  to establish 
a representative Loan Council to  manage the debts and future borrow- 
ing of the federal and State  government^.^^ 

The equity of this scheme to rationalise Commonwealth-State 
financial relations need not detain us. From the outset the negotia- 
tions which culminated in the Financial Agreement were conducted 
in an atmosphere of great tension and bitterness. Commonwealth 
pressure was unremitting; and there is probably little doubt that the 
States were brought to the Financial Agreement "at the point of a 
gun." In  all this episode, however, two things are often overlooked. 
In the first place, no matter how acrimonious this period or how 
strong the resistance to this financial scheme, the proposal to establish 
a permanent Loan Council provoked the least controversy. Indeed, 
in contrast with their former deep-rooted hostility to permanent 
regulation, each State, with the temporary exception of Western Aus- 
tralia and New South Wales, accepted the control of borrowing as 
an essential corollary to the consolidation of their public debts. And 
the reasons for this transformation? Of thr large number, the prin- 
cipal reason lies in the States' experience of the voluntary Loan 
C o u n ~ i l . ~ ~  These comments are sufficiently explicit : 29 

26 The pattern of Commonwealth-State financial relations since faderation 
has been adequately surveyed in the early reports of the Common~vealth 
Grants Commission, especially 1933, 1934, and 1935. 

27 Premiers' Conference (June 1927), 3-7. 
28 See (1944) 180 Commonwealth Parliamentary Debates, 2516 (Sir Earle 

Page). 
29 Prem.iers' Conference (June 1927), 18, 20, 21. 



"I cannot conceive of any Comn~onwealth government tak- 
ing over the huge loan liability from the States without having 
some protection. I have not the slightest objection to the loan 
expenditure oi my State being reviewed by what I regard as 
an independent tribunal" (Butler, South Australia). 

"I can quite understand thc objections which some rep- 
resentatives have to constitutional provision being made for . . . 
a Loan Council, thinking that the operation of such a body 
may be a disadvantage to the States; but it is my experience 
that there had been no antagonism between the States, or be- 
tween the Commonwealth and State representatives. We should 
be guided by cxpcricncc, and if Mr. Lang, who is hostile to the 
t onstitutional proposal. had beromr a membcr of the Council 
he would be of the same opinion" (Lyons, Tasmania). 

But if thrse were not cnough, then the remark of one of the two 
dissentients, "If I wrre sure that the proposed Council would work 
as smoothly as the one now in existence I would have no objection 
to offer" (Collier, Western Australia), is a compelling comment on 
the States' final conversion. 

The second reason deserves no less emphasis. I t  is clear that if 
the broad terms of the financial settlement were "dictated" by the 
Commonwealth the final structure of the Loan Council emerged 
only after considerable discussion and agreement with the States 
on many of its vital terms. For example, the original draft of the 
Council submitted by the Commonwealth underwent at least three 
important amendments;" first, the crucial "formula" clause which 
provided for the allocation of the loans in the event of disagreement 
between the governments was altered to meet the objections of Mr. 
J. T .  Lang of New South Wa1es;"l secondly, provision was made to 
continue the States' practice of raising small loans within their own 
territory from such sources as local banks, public trust funds, and 
so on; and finally, provision was made to enable a State-with the 
unanimous a,pproval of the Council-to borrow overseas on its own 
account.32 

30 For  the original draft, see Premiers' Conference (June 1927), 5 ;  for  the 
first amended draf t  as  i t  emerged from committee, see 28-29; and for the 
final draf t  as  embodied in the draf t  of the Financial Agreement, see 
Premiers' Conference (July  1927), 54-58. 

31 Cf. original clause ( f )  in Premiers' Conference (June  1927), a t  5 and 
amended clause ( i )  a t  29. 

32 See Premiers' Conference (July 1927), 55-56, and see. 4, cIauses (a)  and 
(b). The clauses were inserted a t  the insistence of New South Wales. It 
is  interesting to  note, however, tha t  on no  occasion did this State, or for 



111. The structure, functions, and scope 
of the Australian Loan Council. 

The Australian Loan Council was formally established in 1929 
as a statutory and constitutional body in pursuance of an amendment 
to the Constitution, sec. I O ~ A ,  and legislative ratificaiion of the 
Financial Agreement of 1927 by each of the seven  parliament^.^^ Its 
structure, functions, and powers are derived in the first instance 
from the terms of the Financial Agreement itself; and its constitu- 
tional sanction through sec. 105A, which gives pre-eminent binding 
force to the terms of the Financial Agreement. 

It has been suggested-and not without some undue alarm- 
that the effect of sec. 1o5A is to set any Financial Agreement 
"beyond the reach" of the normal process of constitutional amend- 
ment.34 The proposition is a little startling and the arguments are 

that  matter any other State, avail itself of this opportunity to borrow 
independently abroad after the establishment of the Loan Council. Indeed, 
the possibility of securing the Cor~ncil's una~limous approval to such a re- 
quest seems s u b  iciently s l e ~ ~ d e r  to make this " privilege , ' illusory. 

33 ComntonweaZt11-Financial Agreement Act (No. 5 of 1928), and Financial 
bgreement Validation Act (No. 4 of 1929). States:  New Soutlh Wa le s -  
Financial Agreement Ratification Act (No. 14 of 1928) ; Victoria- Com- 
monwealth and States Financial Agreement Act (No. 3554 of 1927), 
Queensland- Commonwealth and States Financial Agreement Ratification 
Act (No. 22 of 1927) ; South A w t r a l i e  Financial Agreement Act (No. 
1837 of 1927) ; Western Australin- Financial Agreement Act (NO. 1 of 
1928);  and Tasmania- Financial Agreement Act (No. 97 of 1927). The 
original Financial Agreement bet~veen the Common\realth and the States 
was made on 12th December 1927; the federal Constitution was sub- 
sequently altered by the insertion of sec. lO5A (by Constitution Alteration 
(State Debts) 1928, \vliich was approved by referendum on 17th November 
1928 and, having been assented to on 13th February 1929, became Act 
No. 1 of 1929). The Commonwealth Parliament then passed the  Financial 
Agreement Validation Act (No. 4 of 1929), similar legislation being 
passed by the States. The purpose of amending the Constitution (by the 
insertion of sec. 10jA)  was ( a )  to empower the Common~realth to enter 
into financial agreements mith the States; and (b) to give permanent and 
constitutional effect to 311)' such agreements. The present consolidated 
Financial Agreement (1944) consists of t ~ v o  parts. The first part  con- 
stitutes the Australia11 Loan Council, defining i t s  structure, functions, and 
powers, and deals v i th  the future borrowing of the Commonwealth 
and States. The second deals with the transfer of Sta te  debts, the pay- 
ment of interest, sinking fund arrangements, the expenses of loan flotation, 
indemnification of the Commonwealth against all liabilities assumed on 
behalf of the States, 8nd the maintenance of separate accounts by  the 
Commonwealth for each State in regard to  their debts, interest, etc. The 
agreement is  fixed for 58 years. Technically, therefore, the Loan Council's 
authority ends in 1987. 

34 Bee K. H. Bailey in Studies i n  the Australian Constitution, 48, and Sir 
Edward Mitchell, What  Every Australian Ought to Know (1931), 68-73. 



somewhat slender. However, if this view is correct, it is extremely 
important not to confuse this presumed difficulty with the clear right 
of the parties to vary or rescind the agreement at will (sec. 105A 
(4)  ) .  Of course, the task of securing unanimity in the Council and 
concerted action among the seven parliaments may well import an 
element of "rigidity" into this mode of amendment. But by com- 
parison with the normal process of constitutional amendment, this 
method has proved almost the acme of flexibility. Since 1929, the 
Financial Agreement has been formally amended on four occa~ ions ,~~  
while at least two of the most important changes effected in the 
Loan Council-the "gentlemen's agreement" to control the borrowing 
of local and semi-governmental authorities ( I 939), and the appoint- 
ment of a Co-ordinator General of Works to the Council ( 1941 )- 
were introduced informally. 

The structure of the Loan Council is relatively simple. In  broad 
outline it corresponds to the general pattern of inter-governmental 
consultative machinery in Australia. Like its political counterparts, 
the Premiers' Conference for exaniple, it is a ministerial council rep- 
resentative of the Commonwealth and each State. Similarly, it 
resembles the procedure of the Conference in that its decisions are 
mainly formulated by discussion "around thc table" between the 
Commonwealth and State representatives. But here its resemblance 
ends. Unlike the common pattern of consultative machinery it is dis- 
tinguished by at least three formal characteristics; first, its composition 
is specifica.lly defined; secondly, its decisions are final and binding 
on its members; thirdly, where the consultative councils must rely 
on compromise to settle their disputes, the Loan Council, failing 
compromise, may generally apply special voting arrangements, or 
resolve one major decision-the apportionment of loan funds-by 
an automatic formula. 

35 The four amendments are (1) the Debt Conversion agreement-see (Com- 
mon~vealth) Act No. 14 of 1931; (2)  the second Debt Conversion Agree- 
ment-see (Commonn7ealth) Act No. 52 of 1931; ( 3 )  the Financial 
Agreement relating to  Soldier Settlelnellt Loans-see (Commonwealth) 
Act No. 26 of 1935; and (4) the Amending Agreement of 1944. As t o  
the latter, see the following Acts: Commonwealt,h-- Financial Agreement 
Act (No. 46 of 1944); New Sowth Wales- Financial Agreement Act (NO. 
29 of 1944): V i c t o r i e  Commonwealth and States Financial Agreeme~t  
Act (No .  5051 of 1944) ; Queenslanct  Commonwealth and States Finan- 
cial Agreement Further Variation Act (No. 17 of 1944) ; South AM- 
tra l ia-  Amending Financial Agreement Act (No. 34 of 1944); Western 
Australia- Financial Agreement (Amendment) Act (No. 18 of 1944) ; 
and T a s ? n a n i e  Financial Agreement (Variation) Act (No. 37 of 1944). 



The Loan Council is composed of seven members, normally the 
Treasurers of thc seven governments. The Financial Agreement 
specifically designates the Commonwcalth Prime hlinistcr and the 
Premier of each State as members of thc Council. But since the chief 
political executives in Australia generally combinr the dual office 
of Premicr and Treasurer, the formal requirements of the Agreement 
arc satisfied. Where the Prcrnier attcnds, he attcnds as of right; and 
his tenure on thc Council is coincident with his position as the chief 
political executive. Whcrc the two offices are separate, however, the 
Premier is empowered to nominate an "appointee" who is almost 
invariably the Treasurer. The power of appointment is carefully 
defined to preserve the ministerial character of thc Council. De- 
parture from this rule is only permissible in "special circumstances" 
when the Premier may accredit "some other person" of non-ministerial 
rank to the Council. Presumably, under this exception, the Premier 
may appoint any member of Parliamcnt or of the public service, 
or for that ma.tter a private ~i t izen.~" In all cases of appointment, 
however, there is no fixed tenure on thc Council; office is held only 
"during the pleasure" of the chief political executive of the Common- 
wealth or State governments. 

The permanent chairman of the Council is thc Commonwealth 
Prime Minister. This follows the practice of the Premiers' Conference, 
but is in contrast with the rotation of the office of chairman in such 
ronsultativc bodies as the Australian Agricultural Council. The 
justifiea.tion for the Prime Minister's role of primus inter pares is, of 
course, the predominant federal interest in the fiscal commitments 
of the Council. And on this ground, the explanation is probably 
drcisive. Nevertheless, it is tempting to reflect how far personal 
relations in thc Council might bc improved-not to speak of gratify- 
ing the fiction of constitutional equality-if the practice of rotation 
were introduced into the Council. The loss of some administrative 
convenience would be negligible in comparison with the psycho- 
logical gain. 

36 So f a r  i t  appears that  no appointee of non-ministerial rank has ever been , 
accredited to the Council as  a representative of any government. Clearly 
the emphasis on ministerial rank is understandable in view of the Council's 
function. Furthermore, the power to  vote presumes tha t  if a government 
is  to  be bound by the Council's decisions it d i l l  a t  least be represented 
by a member of its ministry. Note Mitchell, op. cit., 11, who suggests tha t  
the provision for the appointment of non-ministers where special circum- 
stances exist (e.g., financial depression) ~vould enable the appointment of 
"mcn of successful experience in business and finance" to exercise the 
powers of the Loan Council. 



The Loan Council is not obliged to meet at fixed intervals. The 
Financial Agreement vests the Council with complete discretion in 
regard to the "places, times, and notices of meetings." The Common- 
wealth is responsible for convening the Council. I t  may exercise 
this right "at any time"; but at the "rcqucst" of at least three 
States it must convene the Council. In this respect, therefore, it ap- 
pears that the States enjoy a considerably stronger position as legal 
members of the Loan Council than as conventional members of the 
Premiers' Conference. I n  the current practice of the Premiers' Con- 
ference, for example, the Commonwealth is responsible for its 
organisation, and if it refuses to summon a conference the States 
cannot compel it to do so. At best, the States can organise a meeting 
independently with all the limitations which the absence of the Com- 
monwealtli implies. In regard to the Loan Council, however, the 
"request" of at least three States is sufficient to activate its machinery. 
'The spectacle of April 1948, when a Federal Prime Minister rejected 
thr request of three States to call a Premiers' Conference, is in- 
conceivable in the Loan Council. 

A meeting of the Loan Council is not impaired either by the ab- 
sence of any member, or by any "vacancy" in its membership. A simple 
majority of the Council is sufficient to exercise its powers, though an 
absent member is entitled to appoint a deputy or to vote on any 
matter by letter or telegram. If a State, however, refuses to attend 
a meeting of the Council, or if a State "walks out" on its proceedings, 
or if a State is seized with the desire to reverse "traditional" fiscal 
practice by living on revenue alone, then, providing there is a quorum 
of four members, "a decision in which all the members for the time 
being . . . concur is a "unanimous decision" for all the purposes in 
which unanimity is necessary to the operation of the Loan Council." 
In short, a "Lang withdrawal" cannot abort the Council's activity. 

The administrative machinery of the Council is remarkably small. 
I t  centres in two officers:- the Secretary of the Council and the Co- 
ordinator-General of Public Works. Tlic normal administrative 
routine-minutes, correspondence, organisation of meetings, and SO 

on-is the responsibility of the Secretary of the Council, an officer 
specially appointed by and accountable to the Council. The Council 
is free to select anyone for this post; but so far, for reasons of con- 
venience, it has invariably appointed a Commonwealth Treasury 
Official. He remains a member of the Commonwealth Public Service, 
and the administrative cost of his office-together with secretarial 
assistance-is provided by the Commonwealth. The Co-ordinator- 
General of Public Works is a recent accession to the Council. Shortly 



after ihe outbreak of war, in the primacy of Commonwealth defence 
needs, and the importance of reducing ordinary civil works to a 
minimum, the Loan Council agreed to appoint a Co-ordinator- 
General of Public Works37 to review the composition of the individual 
works programmes of each State, to report on their economic and 
military significance, and to recommend the borrowing to be made 
by the Council. Originally, the Co-ordinator-General's Office was 
intended solely as a war-time measure. In  1946, however, the appoint- 
ment was tacitly continued-surprisingly without protest from any 
member of the Council. 

The Co-ordinator-General is a Commonwealth officer, and works 
in collaboration with the relevant officials of each State to present 
the Loan Council with a detailed statement of works proposed by 
every important governmental unit and department for each year. 
In this collaboration of Commonwealth and State officials, it is 
tempting to see the outlines of an informal "secretariat" to the Loan 
Council. The short answer is that there is no secretariat attached to 
the Council, and the activities of the Co-ordinator-General's Office 
form no more .than the barest sembla,nce to the real functions of 
such an organisation. Periodic efforts to create a Loan Council secre- 
tariat have been made at various times, but without success. The 
reasons are not altogether clear. I t  appears that the Commonwealth 
has been its warmest protagonist, while most of the States have been 
generally suspicious of its implications. I t  was suggested to the writer 
by a federal official-perhaps in jest-that Sta.te disapproval sprang 
from the fear that the weight of expertise might prove embarrassing 
to a State Premier determined to carry out a project more in the 
thought of electoral "bread and games" than sound public finance. 
"Log-rolling", however, is not endemic to the States alone; nor is 
expertise a Commonwealth monopoly. Jn justice to the States it is 
important to note that the principle of a secretariat has not been in 
great dispute. The value of such an organisation could hardly be 
questioned. What has probably deterred the States more than any 
single factor is the concern that the Secretariat might become an 
informal adjunct of the Commonwealth Treasury. This certainly 
was their dominant thought during the pre-war  discussion^.^^ 

37 For the circulustances of his appointment see Premiers' Conferenoe (Oct- 
ober 1938) ; Premiers' Conference (March 1939) ; (1939) 162 Common- 
wealth Parliamentary Debates, 2343; and 6 .  B. Walker, The Australian 
Economy in War and Reconstruction (1947), 47, 95. 

38 See generally J. A. Maxwell, T?he Recent History of the Australian Loan 
Council, in (1940) 6 Canadian Journal of Economics and Political Science, 
3 7 ;  Professor D. B. Copland, in Rydney Morning Herald of 29th August 



Until 1940, the chief function of the Loan Council was generally 
implicit in the purpose of its creation-namely, to control and co- 
ordinate the public borrowing of the Commonwealth and State 
governments. To this end it was mainly concerned with the total 
loan demands of the Commonwealth and State governments; the 
maximum amount which could be borrowed a.t reasonable rates and 
conditions; and the allocation of the agreed sum between the various 
governments. The Council was not directly concerned with the merits 
of any proposed loan expenditure. Its control of public investment 
was purely quantitative. Within the limits of its grant each State 
was free to pursue an independent spending 

Today it remains substantially correct to say that the Loan 
Council's function is primarily to control the volume, not the quality, 
of public investment. But with the creation and continuance of the 
Co-ordinator-General's office, a subtle change has taken place in the 
Council's original conception. Evaluation of this change is difficult. 
From all accounts it appears that some degree of qualitative control 
(or what is in effect the co-ordination of spending) has now become 
an element of the Loan Council's activity. But to what degree it is 
hard to determine from the available material. Certainly, during the 
war, the Council, through the Co-ordinator-Genera'l, exercised a 
fairly rigorous control over public i nve~ tmen t .~~  Since 1946, however, 
there has been little sign of anything like the same degree of scrutin:; 
or regulation. The rationale of the Co-ordinator-General's original 
appointment has changed; and the continuation of his office is pro- 
bably due, first to the success of the wax-time practice, and secondly 
to the implicit understanding that his role is essentially advisory. 
Officials have been at great pains to emphasise that anything more, 
any pretence by the Council to exercise real control would wreck 
even the mild scrutiny given at present to thc Comnlonwealth and 
State works programmes. The Co-ordinator-General's role, therefore, 
must not be exaggerated. Clearly he must tread with great caution. 

1938; Australian Nen-s Digest of 8th Septem1)er 1938. See also Forgall 
Smith (Queensland) a t  P r rn~ i r r s '  Confere:1c.c (1938), 9:- "Why shonlil 
\IT not ha le  n secretariat not responsible tq nnp one go\-ernment whir11 
would maiie investigations regnlarly and be in a position to make recom- 
nien:lntions to  tlie Loan Council as  a whole in regard to  the mobilisation 
and control of credit arailahle to intlustry and for  the development and 
defence of the country? " 

39 One qualification may consist in the indirect control exercised by the Com- 
monx~ealth over the "mendicant" states-Tasmania, South Sustralia, 
and Western Australia. 

40 See Walker, loc @it. 



The sensitivity of State Premiers to direction is notorious. They are 
more inclined-as one official put it-"to tell 'X' what they propose 
to do than wait for his advice." If the Co-ordinator-General ever 
succeeds in deflecting or postponing a particular project it is entirely 
by persuasion, no more. For one thing is eminently clear-that if fiscal 
centralisation in Australia is well advanced it is still far from the 
point whew the Commonwealth or any other body can direct the 
specific use to which a State should apply its loan funds. 

The jurisdiction of the Loan Council may be briefly stated. 
Strictly, according to the terms of the Financial Agreement, its juris- 
diction does not embrace all classes of public borrowing.. The excep- 
tions in order of importance are ( a )  Commonwealth loans for defence 
purposes; (b)  borrowing by local and semi-governmenta,l authorities; 
and (c) borrowing for "temporary" purposes. In  practice, however, 
the first two classes of loans have been brought within the purview 
of the Council. The omission of local and semi-governmental bor- 
rowing proved a serious defect. I t  gave the States an opportunity to 
circumvent the Council's control by placing a number of important 
State activities-for example, water, sewerage, and tramway boards- 
outside the budget. And this, together with the enormous growth 
of borrowing by these bodies immediately prior to the war, rendered 
any comprehensive control and co-ordination extremely difficult. T o  
meet this situation, therefore, a "gentlemen's agreement" was ron- 
cluded in I 939 to bring all estimatrd borrowing by semi-governmental 
bodies (whether for new money or for conversion purposes) into 
account.*l The exclusion of Commonwea!th defencr loans was more 
justifiable. By their very naturc they enjoy a, special priority over 

The ternrs of the "informal" agreement, 1n:rdo in July 1939, are a s  
follo~r's:-- "Each Government representell on the Loan Council agrees: 
1. That in futrire all lonn moneyq ~yhirli nre reclniretl by ( a )  that  Govern- 

ment or (b) any n~r~nir ipa l ,  local or other pnblir authority of the 
Common~vcaltlr or State, as  tlw r2.e n1:lr be (in thig resolution referred 
to as  a semi-gorern~nental n u t l ~ o ~ i t r ) ,  shall !,r ohtnined cnly fro111 
111o11eys rnisrd in nccorrlnnce wit11 clnnscs 4. ri or 6 c~f pnrt ! elf ;!IC 

l.'iaaneial Agwcntrnt, 01. from 111onc7s raise.1 l ~ y  :I semi-gorrrnmenta! 
authority wit11 tlrc consent of the IJO:~II Council. 

2. That it will not, vithout the prior approval of the Lonn Council, guaran- 
t r?  a n r  loan raised or to he raise.1 hv :1ny semi-go~.ernmental authority 
(not ]!ping :( guarantee of :III overdraft to  n body established under 
the law of a Sta te  for the organised marketing of produce). 

3. That i t  will from time to time furnish to  the Secretary of the Loan 
Cor~ncil particulars of all gna!antetta giren hy it to bodies other than 
se111i-govcrn~i~ental nnthoritics. 

4. That nothing in the foregoing provisions of this resolution sllall pre- 
vent ( a )  any semi-governmental authority from raising in any finallcial 



every other class of borrowing. From the States' viewpoint, however, 
this exclusion could prejudice their interests. In the existing connota- 
tion of "defenceJ', for example, it empowers the Commonwealth to 
borrow for almost any purpose without Loan Council scrutiny; and 
in this way the Commonwealth could easily manoeuvre its demands 
to "dampenJJ State loan programmes. For this reason it appears that 

a second "gentlemen's agreement" was concluded in August 1951 
whereby the Commonwealth undertook to submit its total loan re- 
quirements to the Council. In regard to the third class of borrowing, 
the position is somewhat obscure. The specific character of borrowing 
"solely for temporary purposes" is not defined in the Financial Agree- 
ment. Originally it was probably intended to free every form of 
short-term accommodation from the Council's control. And even 
now this power is sufficiently alive in law to invalidate any Common- 
wealth legislation which might impair this governmental right to 
short-term credit. In practice, however, since bank overdrafts to 
bridge revenue deficits were. brought within the control of the Loan 
Council during the '30Js, the residuary privileges of the States in 
regard to "temporary borrowing" are now virtually negligible.42 

To this brief review of the apparatus and scope of the Loan 
Council, one final note. The executive agency of the Council for 
the purpose of borrowing is the Commonwealth. Once the Loan 
Council has decided on a particular course of action, loan operations 
are conducted solely by the Commonwealth. The securities issued are 
Commonwealth securities, signed by the Commonwealth Treasurer as 
Chairman of the Loan Council, and arc redeemable at the Common- 
wealth Bank. The principal operative exceptions to this rule are, first, 
the right of a State-subject to the Council's decision regarding the 
rate of interest and other charges-to borrow from any "authorities, 
bodies, funds or institutionsJ' within its territory, and from the "pub- 
lic by counter sales of securities." In this class of local borrowing, 

year for i ts  own purposes (other than for  the purpose of repayment 
to  a Government) n sum or sn~iis totalling less than £100,000, providecl 
tha t  where the amo~lnt exceeds £50,000 particulars thereof are com- 
~nunicnterl to  the Secretary of the Lonn Council immediately upon 
approval of the loan being given; or (1,) the Commonwealth or a 
State froni guaranteeing the indebtedness of any semi-governmental 
authority to an  amonnt or amounts not exceeding in the aggregate 
£100,000 in any one financial year." 

42 See The Case of t h e  Peoplr of W e s t ~ r n  Australia, (1934, Government 
Printer of Western Australia), 84-86; N. Co~vl~er,  op. cit., 125-126; 
JIitchell, op. cit., 56-61, and Supplement, vi;  and Melbourne Corporation 
r. The CommonzcealtJt, (1947) 74 C.L.R. 31, a t  63-66. 



however, the Commonwealth remains the guarantor, and Common- 
wealth securities are issued on all moneys raised independently by 
the State. Secondly, local and semi-governmental authorities-though 
subject to the Loan Council's scrutiny-make their own loan arrange- 
ments, and borrow on their own security. 

IV. The operation of the Loan Council. 

T o  speak of the Loan Council's procedure at once creates a 
vision of some regular and ordered mode of conducting the business 
of public borrowing. If there is a detailed pattern in this sense, the 
Financial Agreement itself gives only the slenderest indication of it. 
The Agreement simply requires that the "Commonwealth and each 
State will, from time to time, submit to the Loan Council a pro- 
gramme setting forth the amount it desires to raise by loans during 
each financial year." I t  specifies the broad nature of the statement; 
and it vests the Loan Council with the complete discretion-except 
in such matters as voting-to frame its own rules for the conduct 
of business at its meetings. Whether the Council has formulated a 
set of rules in these matters or whether there is simply a conventional 
pattern of procedure is not easy to determine. The exact proceedings 
of the Loan Council, no less than the activity of the Cabinet, are 
particularly an enigma. Its meetings are shrouded with considerable 
secrecy. The Council generally meets in the House of Representatives 
in Canberra behind locked doors. Its minutes are ~onf ident ia l .~~  Be- 
yond a brief press "hand-out", press "imagination", and the oc- 
casional "indiscretions" of some of its members, little is known of 
its actual proceedings. We have made an a.ttempt to reconstruct 
some elements of its operations from a number of secondary sources44 
and chance conversations with public officials. What follows, how- 
ever, pretends to be no more than a skeletal and diffident outline of 
the Council's activity. 

The Loan Council usually meets on the average twice a year for 
periods varying from two to three days. Its longest meeting was in 
May 1952, when it sat for three days and the session lasted 35 hours. 
The principal meetings generally take place in Canberra before the 

43  See Y i t c k c l l ,  op. cit., j 5 .  I n  his view i t  was "almost essential that if 
the Loan Counril did not sit in public, i t  must a t  least, after each sitting, 
publish minutes of whnt i t  has decided, so that intending lenders may 
see that the Commonwealth or State is borrowing within the amount fixed 
by the Loan Council, and in  accordance with the maximum limits as to 
interest, ete. (if any),  fixed by it." 

44 See Maxwell, op. cit . ,  and Giblin, loc, ci t .  



end of each financial year on a, date mutually convenient to the Com- 
monwealth and the States. But further meetings are frequently con- 
vened for purposes of supplementary borrowing or, for example, if 
the Council finds that owing to the conditions of the loan market 
it cannot raise the required sum in one transaction, it will generally 
agree to meet at a later stage to reconsider the position. On occasions, 
also, where policy has been settled at the principal meeting, the 
Commonwealth may secure State approval to specific operations 
by correspondence instead of corivening a further meeting of the 
Council. 

The formal information submitted to the Council before each 
meeting is partly defined by the Financial Agreement and partly by 
practice. Prior to 1940 each member sent the Secretary of the Council 
a statement of its loan requirements which mainly contained the 
information required by the Financial Agreement. These statements 
broadly listed the estimated loan expenditure under two principal 
headings:-public works, and budgetary deficits (if any). The specific 
nature of the public works was not disclosed, except under such 
general heads as railways, bridges, and so on. If some piece of de- 
tailed information was volunteered it emerged only indirectly in the 
course of discussion in the Council to reinforce the particular claims 
of a State; for example, "we are committed this yea,r to the con- 
struction of " X  reservoir . . . " or "we cannot delay the construction 
of a railway from "A" to "B" any 10nge.r.~~ 

Since 1940 three changes have been introduced, two of which 
have radicdly expanded the body of information available to the 
Council. In the first place the provision requiring each State to 
submit a statement of its loan requirements "for each financial year" 
has been slightly amended to bring the formal requirements of the 
Agreement into line with practice. The Commonwealth Prime Mini- 
ster explained this purely technical amendment in these terms : -46 

The Financial Agreement prescribes that the Common- 
wealth and each State will from time to time submit to the 
Loan Council a programme setting forth the amount it desires 
to raise by loans for each year. I t  has not been practicable to 

45 See L. F. Giblin, loc, cit., 39: "Each State indicates what i ts needs are. 
The Loan Council takes no cognizance of that. One State says it wants 
3,000,000 pounds, and that is accepted; i t  is not examined in any way, 
nor is nny question asked as to the way in which the money is to be 
spent . . . I t  simply says i t  wants £3,000,000." 

46 J. B. Chifley, in (1944) 180 Commonwealth Parliamentary Debates, 1897. 



relate the borrowings during a year to the actual loan expendi- 
ture during that year. Public loan raisings must be arranged 
at convenient intervals, and it has been customary for moneys 
to be borrowed towards the end of each financial year sufficient 
to meet the requirements during the early part of the new finan- 
cial year until a further loan raising becomes practicable. This 
procedure is not strictly in accordance with the Financial Agree- 
ment, and it is now proposed in the amending agreement that 
the loan programmes to be submitted by the various governments 
shall be the programmes of amounts desired to be raised during 
each year and not loans raised for each financial year. This in- 
volves no alteration of procedure, but merely brings the pro- 
visions of the agreement into line with the present practice." 

In the second place we have already noted the important practice 
initiated early in the war of submitting detailed public works pro- 
grammes to the Council through the office of the Co-ordinator- 
General. Thirdly we also noted the submission of details of local 
and semi-governmental borrowing to the Council. The present 
position, therefore, appears to be this:- each of the seven govern- 
ments prepares three main statements-(a) a statement of estimated 
loan expenditure in accordance with the Financial Agreement as 
amended in 1944; (b)  a statement of estimated loan expenditure 
of all semi-governmental and local authorities in accordance with 
the "gentlemen's agreement" of 1939; and (c) a detailed programme 
of public works corresponding to the total estimated loan expenditure 
of (a )  and (b)  in accordance with the practice initiated in I94L 
The first two statements are sent directly to the secretary of the Loan 
Council, and the detailed works programme is sent to the CO- 
ordinator-General of Works for examination and report to the 
Council?" 

4" The programme of morks is prepared in the following war :  Each State 
department and each semi-governmental and local authority make a de- 
tailed statement of their proposed public works for the ensuing year on 
standard forms and submit this information to the State Co-ordinator of 
Works; a t  the same time a ropy is sent to the Co-ordinator-General of 
Works in  Canberra. The State Co-ordinator consolidates the individual 
requirements of the various administering authorities (semi-governmental 
and local authorities are collated separately) and submits the whole a s  
the State programme of works to tho Co-ordinator-General. The latter 
then, in turn, with the assistance of a small staff, supplemented by fre- 
quent consultations with the State Co-ordinators, and (if necessary) the 
State Premiers, examines and collates the States' programmes into a 
consolidated national programme of works for submission to the Council 
with his report and recommendations. 



The uniqueness of the Loan Council, and the aura of secrecy 
which surrounds its meeting,, tend to create an impression that its 
proceedings too may partake of the unusual. On closer examination 
of the available material, however, the anticipation of the unorthodox 
is dispelled. The opening stages of a Loan Council meeting conform 
to the normal "committee" procedure of almost any executive body. 
The Council is opened by reading the formal notice convening the 
meeting. The minutes are read and confirmed. The Secretary circu- 
lates a number of financial statements which set out the budgetary 
position of each government, the tentative figures of the Common- 
wealth and State loan programmes, the estimated funds available, 
the consolidated works programme of each Stante, the Co-ordinator- 
General's report, and any memoranda prepared by the Common- 
wealth and States.4s The Chairman may give a brief report of any 
administrative action taken by him in relation to matters arising out 
of the Council's previous meeting. And then, following this routine 
preamble, the Council turns to its main business-the settlement of 
the Commonwealth and State loan programmes for the year. 

In  this task, again, the procedure of the Loan Council is dis- 
tinguished by little from the general conference technique of any 
ministerial council. There is first, as in every case, a statement of 
Commonwealth policy, its appreciation of the loan market, the con- 
ditions of the national economy, and sometimes at this stage its judg- 
ment of the total loan demands; then following the Commonwealth 
each other member of the Council presents his State's case. This 
preliminary stage is, in effect, no more than the elaboration of seven 
individual "briefs" in which the fiscal position of each member, its 
revenue and loan finance, etc.-already outlined to the Council in 
the formal information submitted by each member-is now fully de- 
veloped. I t  has been usual at this stage also for the Co-ordinator- 
General-who attends each meeting of the Council-to give a brief 
analysis of the total programme of works in relation to the availability 
of labour, material resources, and any other factors which ma,y affect 
the estimated programme. Then, once the fiscal position of each 
government has been fully presented to the meeting, the Council 
moves to the determination of its two major problems-(a) the 

48 Note thnt, prior to 1944, the Council formally elected the Commonwealth 
Prime Minister to the chair; but since then an amendment of the 
Financial Agreement has given permanent status to the Prime Minister 
as Chairman of the Council. See (1944) 180 Commonwealth Parliamentary 
Debates, 1897, and 218 Victorian Parliamentary Debates, 2264. 



amount to be raised, in what portions, and at wha.t periods, and (b)  
the mode of distribution. 

If the Loan Council's operation has tempted the view that this 
institution is something more than its title suggests-that it should 
be renamed the "Australian Finance Council"-it is due, almost 
entirely, to the range of the discussions which, each time, precede 
its first decision-whether the combined loan programmes can be 
met, and if not, then the maximum sum which can be raised a t  
"reasonable rates and  condition^."^^ I t  is clear that before it makes 
this decision, the problem of capital demand and capital supply is 
discussed against the whole background of the prevailing monetary 
and economic condition of the Commonwealth and each State. I t  
was certainly not intended in 1927 that this body should evolve into 
a national finance council. Yet, in the very nature of the first decision 
it must make, it is difficult to see how the Council could hope to 
discharge its function without engaging-however briefly-in a 
general debate on these matters. I t  is here, moreover, at this inflam- 
mable stage of its proceedings (as much as, and frequently more 
than, in the apportionment of the agreed total loans) that a violent 
controversy may often ensue in which conflicting policies of public 
investment, fiscal management, personal enmities, pasty politics, and 
the inevitable relations of Commonwealth-State finance are thrown 
to the surface. 

To  decide the total loan programme, the Council is free to draw 
upon any information-beside Treasury opinion-and consult any 
i n s t i t ~ t i o n . ~ ~  During the "depression", for example, the Loan Council 
relied extensively on the advice of a number of prominent economists 
-notably Professors Giblin, Copland, and Melville. And rven now, 
according to one source, "Professor 'X' is generally to be found on 
the fringe of the Council." The one institution, however, which 
(until at  least 1940) exercised a formidable influence at this stage 
of the discussions was the Commonwealth Bank. Its highly contro- 
versial activity in the formulation of the Premiers' Plan is now a 
matter of history, and we do not propose to resurrect it. Some indica- 
tion of its immediate pre-war role, however, is providrd by Professor 
Giblin's evidence to the Rowell-Sirois Commission on the working 
of the Loan Council.~l "Nominally", he said. "the Loan Council is 

49 see, for example, Forgan-Smith's suggestion tha t  the I ~ o a n  Council should 
be renamed the "Australian Finance Council", referred to by D. B. 
Copland and C. V. Jams in C P O . ~ , ~  C~trrenta in  Australian Finance, 15-16. 

50 hfitchell, op. cit., 51. 
61  Giblin, loc. cit., 39. 



supposed to make up its own mind . . . and, decide whether the total 
loan programmes can be raised or not. In  practice, however, the 
Council does not like risking a loan unless it is underwritten", and 
the "only body in a position to underwrite it is the Commonwealth 
Bank." Hence, it was common for the Chairman or an ad hoc com- 
mittee to enter into negotiations with the Bank. How far this practice 
may disclose the realities of pre-war borrowing in Australia is again 
illumined in the outburst of a State Premier:- "The Loan Council 
is purely a farce. This is what happens. State ministers are dragged 
from the corners of Australia with our officers. For two days we talk 
together and put our genuine requirements into shape. I t  is time and 
trouble wasted. At the end of all our moulding and adjusting the 
Commonwealth Treasurer (Mr. Casey) telephones the chairman of 
the Bank Board. Telephones, mind you!"52 This incident may or may 
not be typical of pre-war Council meetings. To this picture, however, 
two brief notes must be added. In the first place, it is quite clear 
that constitutionally the approach to the Commonwealth Bank, as 
Giblin hastened to point out to the Rowell-Sirois Commission, was 
a n  "accidental side issue."53 "The Loan Council has complete 
authority to determine the maximum which can be borrowed and 
proceed to raise it. Thus, for example, if the Commonwealth Bank 
had refused to underwrite the total sum required by the ~oudci l ,  
the Council could have floated its own estimated total loan, and 
taken their chances on the market." Secondly, the present influence 
of the Commonwealth Bank on the Council is slight. I t  underwrites 
the Council's operations and remains its most influential source of 
advice on the state of the loan market. But since the reconstitution 
of its governing board and the centralisation of credit policy in 1945, 
it has lost, for the time at least, the power to command the Council's 
investment policy. 

Once the total sum to be raised is settled, the Council turns to 
its allocation among the members-a stage stigmatised by one ir- 
reverent official as the dog-fight. Clearly, the problem of allocation 
does not arise where the total loan requirements of the Common- 
wealth and the States can be satisfied. But where the Council decides 
that the total cannot be raised on reasonable terms-and this has 
been almost invariably the case-the meeting then determines the 
sum which can be raised, and proceeds to scale down the original 
loan demands. Here, the provisions of the Financial Agreement are 

52 Quoted by Maxwell, op. cit., 28. 
53 Giblin, ZOO. cit., 39. 



simple enough. If there is unanimity, the Council is free to make 
whatever allocation it desires. In the absence of unanimity, however, 
the allocation is automatically determined in accordance with a 
statutory form~la.~' The economic critiques of the formula need not 
concern The formula has never been applied." Invariably, after 
intensive "horse-trading", agreement has been reached. On one oc- 
casion at least (1935) it appears that the Council, prior to discussing 
the apportionment of loan funds, instructed the Under-Treasurers to 
examine and report on the application of the formula to the agreed 
total. In this instance their report showed the results of applying 
the formula and alternative methods of distribution. The instructions 
to the Under-Treasurers in this case, however, must not be confused 
with a final application of the formula to settle an irreconcilable 
situation. On this occasion it probably served to define the area of 
dispute more closely, and thereby tied the negotiations to a concrete 
basis. In general practice, the weakness of the formula-despite some 
recent amendments-is recognised. The needs of the Loan Council 
are variable, and the formula is rigid and artificial. Yet it cannot be 
dismissed altogether. Paradoxically, from its very weakness springs 
its main strength, for in the threat of its application lies a constant 
inducement to cornpromi~e.~~ 

With the resolution of these two problems-the amount to be 
raised, and its allocation-the business of the Loan Council is virtually 
at an end. The Commonwealth is then formally authorised to raise the 
necessary funds and settle the details of underwriting with the Com- 
monwealth Bank. All that remains is to consider the requirements 

54 Broadly, the apportionment is made as follows: First, the Commonwealth 
is entitled to one-fifth of the agreed total; secondly, each State is en- 
titled to the same proportion of the total sum available to the States 
(after meeting the Common~vealth needs) as "the het loan expenditure 
of that State in the preceding five years bears to the net loan expenditure 
of all the States during the same period." I n  either case, however, the 
Commonwealth or any State may accept less than its allotted share. 
Furthermore, in the event of the formula being applied, the term "net 
loan expenditure" does not include expenditure for the funding of 
revenue deficits, or to meet revenue deficits, or "any specified class of 
expenditure which the Loan Council by unanimous decision declares shall 
not be included . . . " 

55 Maxwell, op. cit., 26-28. . , 
513 see J. B. Chifley, (1944) 180 Commonwealth ~ i r l i b n t e  Dehte.s,1898. 

57 See Ciiblin, loc. cit., 44-45:- "Always in fact some compromise has been 
reached, but it is only because there is the automatic agreement behind 
it . . . Ctenerallj-, there is a good deal of give and take and adjust- 
ments . . . have fairly solved the problem." 



of the various local and semi-governmental authorities (normally a 
brief matter) and other business which may require the Council's 
attention-for example, to arrange for any "conversions, renewals, 
or redemptions" of existing loans, to approve the conditions of any 
local borrowing by a State, and so on. 

To complete this short sketch of the Council's operation one 
other factor must be noted, namely, the nature and significance of 
the Council's voting arrangeqents. In essence the Financial Agree- 
ment provides that in all matters, except (a )  the apportionment of 
loan funds, and (b)  consent to independent borrowing by a State 
outside Australia, disputes are to be resolved by a majority vote; for 
this purpose the ComrnonweaJth has two votes and a casting vote 
by virtue of its special position under the Agreement, while each 
State is given one vote only.58 Thus, for example, in such matters 
as the total sum of money to be raised, the rate of interest, the con- 
ditions of the loan, the source of borrowing, questions of' procedure, 
the nature of the information to be submitted to the Council, and 
so on, decisions may be made by a simple majority. In the case of 
the two principal exceptions ( a )  and (b) ,  however, unanimity is 
essential. 

This arrangement has generally raised two main questions; the 
extent to which voting is used in the Council, and the extent to 
which voting-if and when used--corresponds to party affiliations. 
A precise answer, of course, could only be given if the Council's 
minutes were thrown open to examination. But, short of this, some 
rough approximation! to the position may be made through a number 
of scattered references. In the first place, it is quite clear that voting 
has taken place, and that it has only been used-notably in May 
1952-for matters of major policy.50 On the question of frequency 
however, Professor Giblin's evidence to the Rowell-Sirois Commission 
in 1939:~ Professor Maxwell's paper, Thc Recent History of the 
Australian Loan Council,Bs and the opinions of a random number 
of senior officials cleaxly suggest that the dominant tendency in the 
Loan Council is to resolve conflicts by compromise rather than vot- 
ing. On occasions there has been an unofficial counting of heads; 
but for the most part, there is a general desire to avoid pushing any 
important question through on the basis of majority voting. 

58 Financial Agreement, clauses 3 (m) and 4 (b) .  
59 See an oblique reference, for example, in (1944) 114 Western Australia 

Parliamentary Debates, 2144; and note E. R. Walker, op. cit., 95. 
60 See Giblin, loo. oit. 
6s Maxwell, op. oit. 



The Council prefers to talk around a subject until agreement is 
reached. If voting is applied or threatened in the case of some funda- 
mental divergence, however, does the Council divide on party lines? 
The bulk of opinion we sought is agreed that voting alignments are 
rarely, if ever, related to the political complexion of the Council. 
This view is generally consistent with the character of the States' 
behaviour in the consultative councils, and certainly it is exemplified 
in the whole conflict over Federal-State financial relations. Indeed, 
it is too simple to presume that the individual self-interest of each 
State is so tenuous that party allegiance alone is sufficient to dictate 
its alignment in the Council. If voting in the Council does not cor- 
respond to party affiliation, are there any significant alignments on 
the Council at all? Are the only alignments, as one cynic remarked, 
"along parallels of latitude?" Whatever the occasional groupings of 
States, one clear division in the Council is persistent-notably the 
cleavage between the Commonwealth and the States. The whole 
tenor of pre-war Council discussions accentuated this division, and 
the post-war meetings have contributed further evidence of it. True, 
it may vary in its intensity from one period to another, but its pre- 
sence is unmi~takable.~~ We need scarcely elaborate the reasons, for 
the drama of Federal-State financial relations is continually re- 
enacted on the stage and in the wings of the Loan Council. There 
the Commonwealth enjoys a position of strength under the Agree- 
ment, and to this it adds the full bargaining force it derives from 
its present control of central bank credit policy, its aggrandisement 
of income taxation, and its partial influence over the three "mendi- 
cant" States. With few exceptions this power has normally enabled 
the Commonwealth to "bring about a compromise solution" of most 
disputes which have arisen in the Council. 

V. The  enforcement of Loan Council decisions.63 

The pre-eminent constitutional feature of the Australian Loan 
Council is the final and binding effect of its decisions. The question 

62 See, for example, the remark of the then Premier of New South Wales, 
Mr. J. McGirr, a t  the August 1951 meeting of the Loan Council (as re- 
ported in Sydney Morning Herald of 18th August 1951, on page 4)  :- 
"The Commonwealth side-stepped every State request put to it. On some 
occasions the Commonwealth's secretive attitude made diecussion point- 
less and time-wasting. I refer particularly to our two days of Loan 
Council discussion. The Commonwealth refused repeatedly to reveal what 
cut i t  wanted until the last minute. Disoussion became farcical under 
those circumstances . . . , 9 

63 The legal implications of the Financial Agreement are fully examined by 
Sir Edward Mitchell in Wllat E ~ e r y  Awtralian Ought t o  Know (1931) 



we wish to examine here very briefly is-what are the nature and 
ambit of its executive power? We noted earlier that the Council's 
authority rests on the provisions of sec. 1o5A of the Constitution 
and the Financial Agreement. The relevant provisions which bear 
directly on this issue are as follows:- 

First, sec. 1o5A provides that, 

( I )  The Commonwealth may make agreements with the 
States with respect to the public debts of the States, 
including- 

(e) the indemnification of the Commonwealth by the 
States in respect of debts taken over by the Com- 
monwealth : and 

( f )  the borrowing of money by the States or by the 
Commonwealth, or by the Commonwealth for the 
States. 

(3) T h e  Parliament may make laws for the carrying out by 
the parties thereto of any such ag~eement.~' 

(5) Every such agreement and any such variation thereof 
shal be binding upon the Commonwealth and the 
States parties thereto notwithstanding anything con- 
tained in this Constitution or the Constitution of the 
several States or in any law of the Parliament of the 
Commonwealth or of any State. 

and its Stcpplement published in 1933 following the Garnislzee Case (the 
Supplement embodies Sir  Leo Cussen's views on Mitchell's book.) This 
publication, written to reassnre the investors of the complete constitu- 
tional security offered by the Financial Agreement, in the midst of Lang's 
threats of default on overseas interest payments, is an  exceptionally 
interesting legal and political document. The author's interpretation of 
sec. 103A of the Constitution was confirmed by the majority opinion in 
the Garnzsliee Case; and, more recently, echoes of Mitchell's opinion of 
the consequences of the Financial Agreement on banking legislation (see 
c. X, 64-67) were heard in the Melboun~e Corporation Case, (1947) 74 
U.L.R. 31, and the Bank Nationalisation Case, (1948) 76 U.L.R. 1. The author 
was intimately involved in the events of this period. His account of hie 
activities in the preparation of the Debt Conversion Agreement of 1931, 
for example (published by him a9 a confidential memorandum), throws 
some rather interesting light on the qanoeuvres of the time. The author 
appeared as counsel for the Commonwealth in the Garnishee Case; and 
there is  little doubt that he was closely consulted beforehand by the 
Commonnealth Attorney-General and Solicitor-General in planning the 
Financial Agreements Enforcement Act. 

64 Italics added. 



The Financial agreement provides : - 
Part I, clause 3 (n ) .  A decision of thc Loan Council in respect 

of a matter which the Loan Council is by 
this Agreement empowered to decide shall 
be find and binding on all parties to this 
Agreement. 

clause 4 ( a ) .  Except in cases where the Loan Council 
has decided under sub-clause (b)  of this 
clause that moneys shall be borrowed by a 
State, the Commonwealth, while . . . this 
Agreement is in force shall, subject to the 
decisions of the Loan Council . . . arrange 
for all borrowings for or on behalf of the 
Commonwealth or any State,05 and for all 
conversions, renewals, redemptions, and 
consolidations of the Public Debts of the 
Commonwealth and of the States. 

clause 4 (d) .  Whilr . . . this Agreement is in force, 
moneys shall noF5 be borrowed by the 
Commonwealth or any State otherwise 
than in accordance with this Agreement. 

Part IV, clause 3. Each State agrees with the Commonwealth 
tha.t it will by the faithful performance of 
its obligations under this Agreement in- 
demnify the Commonwealth against all 
liabilities whatsoever in respect of the pub- 
lic debt of that State taken over by the 
Commonwealth . . . and in respect of all 
loans of that State in respect of which this 
Agreement provides that sinking fund con- 
tributions shall be made. 

In regard to the conduct of loan operations we noted that the 
Commonwealth is the executive agency of the Loan Council. What 
is the Council's executive agency, however, for the enforcement of 
the rights and duties created by the Financial Agreement? For 
example, if a State attempts to borrow independently in defiance of 
the Councilj or. if with the Council's consent to borrow independently 
it offers a higher interest rate than' sanctioned by the Codncil, or 
if the Commonwealth refuses ta arrange loans for the amount agreed 

66 Italics added. 



by the Council, or if it proceeds to borrow in contravention of the 
conditions laid down by the Council, who is to enforce these rights 
and duties, at whose direction, and by what remedies?6G 

The Financial Agreement makes no provision for its enforce- 
ment. Let us therefore approach our problem by considering two 
situations; ( a )  the enforceability of the Agreement in the two years 
(1917-1929) prior to the insertion of sec. 1o5A in the Constitution; 
and (b)  the nature of the changes effected by sec. 1o5A. In the 
first place, it is clear that whatever the doctrine of the indivisibility 
of the Crown predicates in common law, or whatever the immunities 
of the Crown in Australia from suit prior to 1901, the implications 
of a federal union required at least one major exception-the action- 
ability of the mutual rights and obligations between the Common- 
wealth and the States.67 To this end, sec. 75 of the Constitution in- 
vested the High Court with jurisdiction in all matters in which the 
Commonwealth or a person suing or being sued on behalf of the 
Commonwealth is a party, between States, or between States and a 
resident of another State. Sec. 78 of the Constitution empowered the 
Commonwealth Parliament to "make laws conferring rights to pro- 
ceed against the Commonwealth or a State in respect of matters 
within the limits of the judicial power"; in pursuance of this power, 
Part IX of the Judiciary Act 1903-48 amplified the powers of the 
High Court and the rights of parties in "suits by and against the 
Commonwealth and the States." The precise foundation of the High 
Court's jurisdiction in actions between the Commonwealth and the 
Sta.tes may have been subject to some minor differences of opinion; 
what has rarely been in judicial dispute is the range of its jurisdiction. 
"The words 'in all matters' are the widest that can be used to signify 
the subject matter of the Court's jurisdiction . . . "6s Again, "a 
matter . . . in order to be justiciable, must be, such that a controversy 
of like nature could arise between individual persons, and must be 

66 We are not concerned here with the enforcement of the Agreement by 
any other parties than the signatories. For the possible rights of public 
creditors under the Agreement, see Mitchell, op. cit., 31, and Supplement, 
12-13. 

67 See Sout,h Amtralia v .  Victoria, (1911) 12  C.L.R. 667, per Higgins J. 
a t  744:- "It is true that, within its own limits, a s tate  represents the 
Cr~wn as. against private persons; but i t  cannot represent the Crown in 
contests between itself and .other, States which equally represent the 
Orown." See also Co&nwealth v. New South Wales, (1923) 32 C.L.R. 
200, per Isaaca, Rich, and Starke JJ. a t  207-216, and their incisive re- 
marks regarding the w-called "sovereign" character of the States at  
208-210. 

6s Ibid.,  per Imaca, Rich, and Starke JJ. at 212. 



such that it can be determined upon principles of law. This  . . . in- 
cludes all controversies relating to  the ownership of l roper ty  or 
arising out of  contract^."^^ 

From this, it needs little to infer ( i )  that the contractual rights 
and duties of the Commonwealth and the States under the provisional 
Financial Agreement of 1927 prior to the insertion of sec. 1o5A in 
the Constitution (a,) were fully actionable in the High Court, (b )  by 
any of the parties to  the Agreement,  and (c)  the Court was entitled 
to give judgment and grant relief appropriate to the cause of action; 
and (ii) that insofar as the Loan Council could be said to have a co- 
ercive power it rested not in the Council per se, but in the right of 
each member to enforce the Council's decisions a.t its own discretion. 
Thus, for example, if a State attempted to borrow money indepen- 
dently, and in further contravention of the Agrcement proceeded "to 
invite loan subscriptions by the issur of a public prospectus" (pre- 
suming, of course, that some institution or person was prepared to 
incur the possible risks of subscribing to an ultra vires loan), the 
Commonwealth, or for that matter any other State, could probably 
obtain an injunction against the offending State and its officers. 
Conversely, if the Commonwealth refused to convene a meeting of 
the Council when requested by three or more States, or if it refused 
to borrow the sum of money agreed to by the Loan Council, there 
is probably little doubt also that the State could enforce its obliga- 
tions under the Agreement through the normal judicial remedies 
available in the ~ i g h  Court.70 

To  these mutual rights of enforcement through the Courts, one 

69 South Australia w.  Victoria, (1911) 12 C.L.R. 667, per Griffith C.J. a t  
675 (italics added). 

70 The cluestion of a Commonn-ealth refusal to  borrow a sum of money-it 
heliet-ed in excess of the market capacity indirectly arose a t  the May 
1952 meeting of the Loan Council. The Commonn-ealth \vas outvoted by 
the States, and i t  was suggested tha t  the Commonwealth was bound to  
borrow the sum irrespective of its opposition. In 1932, Mitchell had 
expressed the view (op. cil. ,  20, 53, 54) tha t  Clause 4 ( a )  of P a r t  I was 
binding on and enforceable against the Commonwealth. "That clause 
vests the Commonwealth not ~nerely with the power, but with the duty 
of arranging for all borrowing . . . " except in cases excluded by the  
Financial Agreement. And further, '' . . . a s  the power to  borrow given 
to the Commonwealth under Clause 4 ( a )  i s  expressly made subject to 
the decision of the Loan Council, tha t  gives an extra ground for  holding 
compliance with any such decision a condition precedent." The practica- 
bility of enforcing this obligation where the Commonwealth is  responsible 
for raising loans i s  of course highly dubious. This aside, l~owever, the 
States could probably seek a declaration of i ts  liability under Clause 4 
( a )  ; and certainly the High Court has the power to  issue a mandatory 
injunction against the Commonwealth. 



crucial limitation must be noted, namely, the prohibition of sec. 65 
of the Judiciary Act that no execution or attachment, or process in 
the nature thereof shall be issued against the property or revenues 
of the Commonwealth or a State . . .71 The nature of this prohibition 
is clear enough; it simply affirms the vital constitutional doctrine 
that the liabilities of the Crown (whether in right of the Common- 
wealth or a State) are subject to the implied condition that the funds 
necessary to discharge these liabilities must be appropriated by Par- 
l i a ~ n e n t . ~ ~  Thus, for example, in the event of default by a State 
in its interest payments under the Agreement, the Commonwealth 
could sue the State; but its power to exact payment under a judg- 
ment in its favour would depend on the action of the State Parlia- 
ment. Normally, of course, this privilege of the Crown is scarcely a 
"question of any importance, for usually provision is 'readily and 
promptly' made to satisfy such an ~bligation."~~ In the rare con- 
tingency of a State's refusal to comply with the judgment, however, 
no power of the federal legislature or judicature could levy execution. 
The sole remedies then lay in the realm of politics, not of law. 

If this view of the position prior to the amendment of the Con- 
stitution is correct, how did sec. 1o5A affect it? The enforceability 
of the Financial Agreement has been tested in one instance only- 
the celebrated Garnishee Case in which the State of New South 
Wales unsuccessfully challenged the right of the Commonwealth 
Parliament to sequestrate its revenues in satisfaction of interest pay- 
ments on which the State had defaulted. We need not recapitulate 
the familiar story of Mr. Lang's defection. It is an episode of count- 
less facets. For us, the chief interest of this case rests in its examina- 
tion of the nature and scope of sec. 105A of the Constitution, the 
power from which the Commonwealth Parliament purported to 
exercise the right to take from the taxpayers of New South Wales 
"moneys payable by them to the State in satisfaction of the payment 
which the State had failed to make" under the Financial Agreement. 

The instrumental federal statute-the Financial Agreements En- 
forcement Act 1g3a~~--set up detailed machinery of execution against 
a defaulting State and prescribrd two mcthods of setting it in motion; 

71 Italim added. 
72 See New South Waler T .  Conamonu~ealth. No. 1 (the Garnishee Case), 

(1932) 46 C.L.R. 155, per Rich and Dixon JJ. at 176, 177, and Starke J. 
at 185. 

73 Ibid., per Starke J. at 185. 
74 But for the real doubt that anything less than direct execution would 

remedy Lang's default, the Commonwealth would have probably taken 
the normal judicial procedure to recoup itself. 



first, by a summary process whereby on the publication of the Auditor- 
General's certificate that a debt was due to the Commonwealth under 
the Financial Agreement, the Attorney-General could apply to the 
High Court for a declaration of the debt; and thereupon the declara- 
tion was to operate both as a judgment of the Court and as a charge 
on the revenues of the State; and secondly, by a joint resolution of 
the two Houses of Parliament where, in their opinion, urgency re- 
quired immediate execution. The unique and startling character of 
these measures is manifest. The Act was impugned on three main 
grounds: (a)  sec. 1o5A did not confer a power of enforcement on 
the Commonwealth Parliament; (b)  if it conferred a power of en- 
forcement it was conditioned by the principle that the liabilities 
of the Crown are subject to parliamentary appropriation; and 
similarly (c) if sec. 1o5A conferred a power of enforcement it 
could not be exercised discriminately in favour of the Common- 
wealth against the States. 

A majority of the Court, Rich, Starke, Dixon, and McTiernan JJ. 
(Gavan Duffy C.J. and Evatt J. dissenting), rejected these arguments. 
In the joint opinion of Rich and Dixon JJ., the validity of a Com- 
monwealth law to sequestrate State revenues in satisfaction of its 
liabilities under the Agreement could be founded equally on sec. 51 
( m i x )  in combination with sec. 1o5A (5),  and on sec. 1o5A (3). In 
their view, sec. 1o5A (5) was crucial to the understanding of the 
Commonwealth power to enforce the Agreement. Its effect was "to 
make any agreement of the required description obligatory upon the 
Commonwealth and the States, to place its operation and efficacy 
beyond the control of any law of any of the seven Parliaments, and 
to prevent any constitutional principle or provision operating to 
defeat or diminish or condition the obligatory force of the Agree- 
ment."7K And therefore once given that the contractual obligations 
under the Agreement were "absolute and independent of Parlia- 
mentary appropriationyy, then "the power conferred upon the Parlia- 
ment by sec. 51 (xxxix) to make laws with respect to matters 
incidental to the execution of any power vested by the Constitution 
in the Federal Judicature clearly authorises laws for carrying into 
execution all the judgments which the judicial power has power to 
p r o n o u n ~ e . ~ ~  The legislation, however. could be validated also by 
sec. 1o5A (3) of the Constitution. This placitum was not simply 
designed to facilitate the performance of the Agreement, nor "to 
enable the Federal Parliament to establish later agreements as valid 

75 C m o a w e a l t h  v. New South Wales, No. 1 ,  (1932) 46 C.L.R. 155, at 177. 
76 Ibid., 176. 



and binding . . . "77 I t  could effect both these ends; but its principal 
force was to authorise "the enactment of laws calculated to bring - 
about the performance of the obligations created by the AgreementanT8 
The opinion of McTiernan J. rested on a substantially similar view 
of the combined effects of sec. 1o5A (5) ,  sec. 51 (xxxix), and sec. 
1o5A (3) .  For him, "the imperious character of the language em- 
ployed in" sec. r05A (5)  renders certain the paramount force of 
any Financial Agreement to which the sub-section applies. "It re- 
strains the Commonwealth and every State, which is a party to such 
an Agreement, from contravening the Agreement and raises the 
obligations, which the Agreement fastens on the parties, to the level 
of an obligation arising out of the Constitution itself. Those pro- 
visions in the Constitution of a State or in any law of the Parliament 
of a State, which require that Parliament must appropriate revenue 
before it can be lawfully applied in satisfaction of the obligation of 
of the State under any agreement or judgment, are clearly among the 
"things" which are overridden by sec, 1o5A (5) ."79 And in regard to 
sec, 1o5A ( 3 ) ,  he said, "The true content of the power conferred by 
sec. rogA ( 3 )  was much debated at the hearing. I think that it 
extends to the enactment of laws which invoke the judicial power 
and aid it when it is exercised for the carrying out by the parties, 
or any one or more of them, of any relevant Financial Agreement. 
I t  may be that it is not every law which Parliament thinks expedient 
for coercing the parties into carrying out the Agreement that falls 
within the power conferred by sub-sec. 3.  But the power at least 
extends to the enactment of such a law which is an aid to the 
execution of the judgment of the Court pronounced in legal pro- 
ceedings arising out of the Agreement."80 The opinion of Starke J. 
rested solely on the special executive force of sec. 105.4 (3) .  

We do not intend to discuss the correctness of the majority 
opinion; for this reason we have not a.dverted to the interesting dis- 
sentient judgment of Evatt J.sl The Garnishee Case has clearly 
established that sec. 1o5A has altered the original position of the 
Commonwealth and the States in regard to the enforcement of the 
Financial *Agreement in at least three material respects; first, sec. 
1o5A has vested the Commonwealth with legislative power to create 
new and drastic extra-judicial remedies in aid of the ordinary judicial 

77 Ibid., 178. 
78 Ibid.  
79 Ibid., at 228. 
80 Ibid., at 230-231. 
8% Ibid., at 192-227. 



powers of enforcement-that is, the Commonwealth's power of en- 
forcement is no longer limited to proceedings in the Courts and to 
attempted execution of any judgments given in its favour; secondly, 
the Commonwealth is not compelled to concede similar rights of 
extra-judicial enforcement to the States-that is, the power may be 
exercised discriminately; thirdly, the presumptions of secs. 65 and 66 
of the Judiciary Act no longer operate in favour of a State in 
default to the Commonwealth under the Financial Agreement.82 I t  
it quite clear, therefore, that in the event of any breach of the Finan- 
cial Agreement in regard to borrowing for which the normal judicial 
remedies are ineffective, the Commonwealth could marshal the full 
force of its legislative powers under sec. 1o5A to discipline a recalci- 
trant State. 

What is not quite clear, however, is the effect of this decision 
on the States' rights of enforcement. Given that the States do not 
share the Commonwealth power to enforce the Agreement by extra- 
ordinary means, are the normal judicial remedies still available to 
them? The doubt is chiefly created by an obiter dictum of Starke J. 
In answer to the objection that the Financial Agreements Enforce- 
ment Act was a discriminatory exercise of sec. 1o5A (3 ) ,  11e remarked, 
"Further, it was said to be unlikely that a power of enforcement 
was given to the Commonwealth and none to the States. The  parties 
did not contemplate default but if default took place the Common- 
wealth seems the natural custodian of the power to enforce the Agree- 
ment and to provide remedies for non-performance, whether on its 
own part or on the part of the States. It cannot affect the construc- 
tion of the clause that the States cannot dictate to the Common- 
wealth what remedies it should grant in case it makes default in 
performance of the Ag~eernen t ."~~  

On the face of this dictum, a suggestion may be raised that the 
Commonwealth is not merely the natural, but the sole custodian of 
the power to enforce the Financial Agreement; and as a corollary, 
that the States are wholly dependent on the Commonwealth for 
remedies even in the event of default by the Commonwealth itself. 
If the dictum of Starke J. is at all susceptible to this donstruction 
then it seems to produce a somewhat curious situation. Let us note 
some of its possibilities: In the first place, the Commonwealth Parlia- 
ment enjoys a complete discretion in the exercise of its special powers of 
enforcement under sec. 1o5A and sec. 51 (xxxix) of the Constitution. 

$2 Ibid. ,  per Starke J .  at 186-189, and McTiernan J. at 231. 
83 Ibid., at 187 (italics added). 



Whatever the particular breach of the Agreement there is nothing in 
the Constitution, or for that matter in the Agreement itself, to suggest 
that the Commonwealth should act on the instructions of the Loan 
Council, or that it should even seek its opinion. Thus, for example, if 
a State should attempt to float a loan in contravention of the Agree- 
ment, then whatever the reaction of the other States--or in effect 
the Council-the Commonwealth is free to accept, reject, or modify 
their views of the matter and to proceed to determine quite indepen- 
dently the appropriate course of action against the offender. This, 
of course, was originally the inherent right of every member of the 
Council prior to the amendment of the Constitution. But, whereas, 
prior to sec. I O ~ A ,  the decisions of the Loan Council were enforce- 
able by any of its seven members, now, in the event of a Common- 
wealth refusal to provide remedies for a breach whether on its own 
part or on the part of a State, the other members of the Council are 
left with no other remedies than political coercion. 

Does the Garnishee Case support this view? Is the coercive 
power of the Loan Council vested exclusively in the Commonwealth? 
Is the Commonwealth now so privileged by sec. 1o5A that in the 
enforcement of the Financial .Agreement it is both prosecutor and 
executioner? In our view, it is possible to sustain the majority decision 
without incurring the apparent consequences of the dictum of Starke 
J.--except for two cases we will note shortly. The Garnishee Case, 
we noted, determined that sec. 1o5A in combination with sec. 51 
(xxxix) of the Constitution empowered the Commonwealth to en- 
force the Agreement by crea,ting new or additional remedies in aid 
of the normal judicial process. 

To say, however, that, the Commonwealth is so advantaged 
vis-a-vis the States is fundamentally different from the view that the 
power of enforcement resides solely in the Cominonwealth. Indeed, 
apart from this dictum, the majority judgments leave no sort of 
doubt that the rights of the States to enforce the Agreement against 
the Commonwealth (or for that matter the right of a State against 
any other State) through the Courts remain unaffected. McTiernan 
J. clearly inferred this.& Referring to the Financial Agreements 
Enforcement Act, he said, "These provisions do not assume to ex- 
tinguish any liabilities to which the Commonwealth is subject under 
the Financial Agreements, nor do they deny any State the right to 
sue the Commonwealth and proceed to judgment and execution 

84 Garnishee Case, at 234. 



according to law if it has a claim founded on all or any of the 
Agreements. The remedy given to the Commonwealth may appear 
to be more drastic and efficacious . . . but that circumstance is not, 
in my opinion, fatal to the validity" of the Act. In other words, in 
the event of a Commonwealth breach of the Agreement, the Loan 
Council is not dependent on the Commonwealth to provide remedies 
for "non-performance." Any one or all of its member States are 
quite free to seek redress through the Courts in the normal expecta- 
tion that a judgment in their favour will be readily and promptly 
satisfied by the Commonwealth. Similarly, even if there were an in- 
formal understanding in the Loan Council that, in the event of a 
breach of the Agreement by any member other than the Common- 
wealth, the Commonwealth should take proceedings against the of- 
fender, then in the case of a Commonwealth refusal to act, the States 
could do so independently. 

The one sense in which the presumed implica.tions of this dictum 
could hold is in that class of abnormal cases where the normal 
judicial remedies might prove less efficacious-for example where 
there is a threat that (a)  the Commonwealth or (b) a State against 
whom the Commonwealth refused to take any action may attempt 
to evade judgment. In these entirely exceptional circumstances, the 
States are clearly dependent on the Commonwealth Parliament to 
provide extraordinary remedies. But if these situations are technically 
possible, then it is equally clear that the notion of dependence in 
case (a)  rests on an absurdity, and in case (b) on an improbability. 
In the first case there is an assumption that if the Commonwealth 
refused to observe the normal consequences of the judicial process, 
the Commonwealth Parliament would enact special legislation to 
compel its executive to do so--a position 'which the practice of parlia- 
mentary government could scarcely support; and in the second, there 
is the presumption that the Commonwealth in the case of a serious 
threat to the Agreement by a State would refuse to act.86 

85 Q w e r e  could the Commonwealth Parliament set up  a system of enforce- 
ment which completely cxcluderl the Courts? Or could the Commonwealth 
set up  a system of enforcement which precluded the States from enforcing 
the Agreement through the Courts? I n  the Garnishee Case, counsel for  
New Bouth Wales contended that  the Financial Agreements Enforcement 
Act vested the Common~vealth with the power t o  circumvent the Courts, and 
the majority rejected this interpretation (see Rirh and Dixon JJ. a t  180; 
Starke J. a t  190). I f ,  ho~vevcr, the legislation l a d  had this effect, or if 
the Commonwealth had attempted to  deny to the States the use of the 
Courts, it is. almost certain that  the High Court would have nullified it. 



VI. Some implications of the Loan Council- 
real and apparent. 

One last inquiry now remains. The Australian constitution is 
founded on the dual principles of responsible government and federal- 
ism. How far is the Loan Council compatible with these principles? 
The question is of fundamental importance for here, without doubt, 
lies the root of much of the uncertainty surrounding this institution. 
Let us briefly examine this problem. 

In  his examination of the Financial Agreement Sir Edward 
Mitchell wrote:- "I infer from the whole of the provisions of Clause 
3 as well as from the other provisions of Part I relating to the Aus- 
tralian Loan Council, that such Council and its members should act 
in a fiduciary capacity towards the whole of the Australian public, 
that is, they are a body of public trustees to  act i n  accordance wi th  the  
well-established principles relating t o  public trustees, except insofar 
as such principles are modified b y  the  express provisions of the  First 
Agreement .  T h a t  would include, i n  m y  opinion, that  the  representa- 
t ive of the  Commonweal th  and t h e  representatiue of each State  
cannot-while acting as members  of the  L o a n  Council  w i th  dis- 
cretionary powers of determining the  different mat ters  commit ted t o  
t h e m  t o  decide-be lawfully fettered beforehand b y  specific instruc- 
tions from the  Prime Minister or Premier supporting them-how they  
suere t o  decide.86 If this view depended exclusively on Sir Edward's 
interpretation of Clause 3 of the original Financial Agreement, it 
would he less than just to credit him with this opinion, and certainly 
pointless to examine it, now that the 1'934 amendment of the Agree- 
ment has vested the Prime Minister and Premiers with sole member- 
ship of the Council unless they choose to exercise their power of 
a p p ~ i n t m e n t . ~ ~  However, his opinion rests on the interpretation of 

86 See Mitchell, op. cit., 45 (italics added). Clause 3 of the first Financial 
Agreement, provided tha t  the Loan Council should consist of "one Minister 
of State of the Commonwealth to be appointed in writing from time to  
time by the Prime Minister of the Commonxvealth to represent the Com- 
monxealth, and one Minister of State of each State to be appointed in 
writing from time to time hp the Premier of that  State to represent that  
State. '  ' 

87 See 3Iitchell's interpretation of Clause 3 ( a )  and (b) of the original 
Agreement, op .  cit., 44:- "The language" (of 3 ( a )  and 3 ( b ) )  "is 
inconsistent with the \?ell- tha t  a Prilne Minister or a Premier can lavvfully 
appoint himself to the Loan Council, to hold office during his o ~ m  pleasure, 
eyen if  he happenerl to he, say, Treasurer as  well as Premier. To hold 
o t l ie r~~ise  ~rould  be contrary to the natural meaning of the language 
used . . . " It was to cure this doubt that clause 18 of the 1934 Agree- 
ment v a s  inserted; see Agreement relating to Soldier Settlement Loans 



the whole of Part I of the Financial Agreement, and hencc wc be- 
lieve--especially as the power of appointment may still be exercised 
by the chief political executives of thr Commonwealth and the 
States-that Sir Edward's conception of the fiduciary position of the 
Loan Council may still br legitimately examined. 

What are the relations of this \.iew to the idea of responsible 
government? If we paraphrase Sir Edward's view the answer is at  
once apparent: The function of public borrowing has been removed 
from the constituent governments of the Commonwealth and vested 
in an independent statutory body. The members of this body are 
virtually in the same fiduciary position, and subject to the same 
rights and liabilities, as if they were a group of appointed public 
trustees. The implications of their status and functions are inconsistent 
with any other responsibility than to the "Australian public." Neither 
the individual parliaments nor their political executives ought to 
claim any control whatsoever in the exercise of their discretion. To  
do so, to presume that a member of the Loan Council is acting under 
the instructions of his Cabinet, that hr is advancing the interests of 
one political unit alone, is inimical to the spirit of the Agreement. If  
these propositions do not parody Mitchell's view, then the answer 
to our question is that the Loan Council lies wholly outside the 
framework of political responsibility. There is no question of deviation 
from or modification of the doctrine. The principle of responsible 
government is simply inapplicable. 

There would be little difficulty in accepting this fiduciary con- 
ception of the Loan Council if Sir Edward had only meant that its 
members were subject to the general ministerial trust "to serve and 
in serving to act with fidelity with a singlemindedness for the wel- 
fare of the community." In this sense, it would be true of the Loan 
Council, as of any Minister of the Crown (or ~ncmber of Parliament), 
that a submission to coercion or constraint in the exercise of its 
functions would be a violation of its trust. I t  is clear, however, that 
Sir Edward intends much more than this. In  his view, the "com- 
munity" to whom the trust is owed is not the political community 
organised into its various constitutional units, but the "Australian 
public." And the remedies of this "public" for the violation of the 
trust--even if the violation consists of an attempt by a parliament 
to fetter its representative on the Council by instructions on how to 

(confirnied by the federal Parliament by Soldier Settlement Loans (Finan- 
cial Agreement) Act, No. 26 of 1935) made 3rd Jnly 1934; see (1935) 
146 Commonwealth Parliamentary Debates, 1055. 



vote-are not "political" remedies, but the full aid of the Courts 
themselve~.~~ 

If the Financial Agreement is capable of this novel construction, 
it is patently clear that neither the original purpose nor the operation 
of the Loan Council supports this view of its status and obligations. 
In  essence, the purpose of the Loan Council was to rationalise public 
borrowing by eliminating wasteful competition and by regulating 
the loan requirements of seven Australian governments. Under the 
Financial Agreement the Commonwealth and States surrendered the 
absolute right to borrow "as much as they liked" for themselves in 
exchange for a limited share in two principal decisions-how much 
money was to be raised by all the Australian governments, and what 
their individual portion would be. There was no intention of vesting 
this right in any but a ministerial body; and certainly there was no 
intention that its members should represent any one else but their 
individual governments. If we discount its origin, however, and 
simply look at the operation of the Loan Council, Sir Edward Mit- 
chell's view becomes equally untenable. In  the first place, the work 
of the Loan Council represents only a. small portion of the business 
of public borrowing in .Australia. The preparation of seven loan 
programmes is an extensive administrative task. I t  involves each 
government in a series of discussions touching almost every level of 
the executive hierarchy, and before the programme is submitted to 
the Council it bears the final a.pprova1 of each Cabinet. In  the 
Council itself, each member presents his case as a statement of 
governmental policy; and throughout the negotiations he is chiefly 
concerned to advance this case, and no other. He is not fettered by 
detailed instructions for the obvious reason that-apart from their 
futility when decisions may be taken by a majority vote-it is im- 
practicable to do so when the whole direction of the Council, from 
beginning to end, is to find a compromise between seven claims on 
the loan market. On the other hand, he is not free to abandon or 
neglect his State's case, for the reason that he is a member of the 
executive responsible for the formulation of the State's claim. Each 
member negotia,tes therefore within the broad -confines of a brief 
which is essentially flexible and he is subject to one principal fetter- 
to strike the most favourable bargain for his government. In  short, 
the whole activity of public borrowing is a process of political co- 
operation between seven governments; and at no stage of this pro- 
cess is there any suggestion that the members of the Loan Council 

8s Mitchell, op. dt., 49. 
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are a body of men who, once assembled, throw off their separate 
political identities and assume the role of "trustees" for the Aus- 
tralian public. 

If we reject Sir Edward's view of the Council,s0 if the Loan 
Council operates primarily as a representative political council and not 
as a body of public trustees, and if each member-irrespective of the 
binding effect of the Council's decisions-acts in accordance with his 
general position as a member of a responsible parliamentary executive, 
is there any sense in which the Loan Council as a whole may be 
deemed to be politically responsible, and if so, to whom? 

The idea of responsible government in British communities en- 
tails at  least two basic institutional implications:- ( a )  the political 
executive (Cabinet) is chiefly drawn from members of the majority- 
whether of one party or of a coalition in the popular assembly, and 
(b)  the executive is accountable to Parliament and ultimately to 
the electorate. I t  is obvious, at the outset, that the first of these 
elements is not readily applicable to the Loan Council since both 
its representation and operation are essentially "governmental" and 
not "party." What of accountability? Clearly, if the acid test of politi- 
cal responsibility is the capacity of the electorate-through parlia- 
ment-to call the executive to account for its stewardship, and if 
necessary to arrest or correct its policy by expelling it from office, 
then it lies beyond the power of any single electorate to exact the 
full obligations of political responsibility from the Loan Council. But 
does it follow automatically that if the Loan Council is not politically 
responsible to any one electorate it is not responsible at all? Are we 
to assume that a representative council composed of the chief political 
executives of the seven Australian govenments is-as a whole-not 
politically responsible to anyone for the formulation of loan policy? 
That the only operative political sanctions axe those which the 
Council imposes on itself? Or  that in a single operation lasting for 
two to three days each year the Commonwealth Prime Minister and 
the State Premiers cast off the normal conventions of their office? 
Let us see: In  the first place, we have a1rea.d~ asserted-contrary to 
Mitchell's thesis-that neither the origin of the Council nor the 
assumptions on which it conducts its business question the active link 
which binds each member to a responsible executive. Furthermore, 
although the critical decisions in regard to public borrowing have 
been removed from the floor of each parliament, there is little doubt 
that each parliament retains the right to discuss and criticise the 

89 See Sir Leo Cussen's criticism of Mitchell's thesis in Supplement, 6. 



preparation of the government's loan programme, to seek an explana- 
tion from the responsible minister on his conduct of the State's case, 
and-however perversely-"to encompass the downfall of the prime 
minister or premier, as the case may be, through a vote of censure." 
In the second place, it is plain that, if no single Parliament can affect 
Loan Council decisions, joint or collective action by the seven parlia- 
ments can do so. Given this, when then does the idea of responsible 
government break down-in the fact that no parliament, despite its 
unlimited powers of discipline over its representative, can alter a 
Council decision without the concurrence of six other legislatures? I n  
other words, is the principle of responsible government abandoned 
because each individual parliament has suXmitted to the condition 
that a decision formulated jointly cannot be reversed except by joint 
action? If this is true for the unitary system of parliamentary govern- 
ment, we believe that the implications of the federal system compel a 
different view of the matter. 

The reasons may be briefly stated. Basic to the various concep- 
tions of the federal state is the division of power between the central 
and regional governments. By definition, therefore, one of the cardinal 
principles of parliamentary government in Great Britain-namely 
the "omnipotent or undisputed supremacy throughout the whole 
country of the central government" for all purposes90 must be 
radically modified-if not altogether rejected-in a system of federal 
government. In  Australia clearly neither the Commonwealth nor the 
State legislatures conform to the classical tests of parliamentary 
supremacy; both operate within a limited field of functions and 
powers. If we can assume furthermore that there is some-though 
not necessarily exclusive-correlation between constitutional power 
and political responsibility, we must infer that-in constitutional 
theory a.t least-responsibility is unified and unlimited in Great 
Britain; while in Australia, responsibility is either absolute, shared, 
interdependent, or even non-exi~tent .~~ The consequences of this 
view are fairly clear. I t  means, for example, that if the implementa- 
tion of certain policies in Australia-such as regional development, 
soldier settlement, migration, unification of railway gauges, and so 
on -is dependent on the collaboration of two or more parliaments, 
then-whether such co-operation is forthcoming or not-the responsi- 
bility for this policy rests on these parliaments jointly, and it can only 

Qo See L. 8. Amery, Thoughts on the Constitution. (1947), 1-3. 
Q l  See generally A. P. Canaway, The Failure of Federalism in Australia, 

c. iv, and next footnote. 



be enforced by the collective pressure of their electorates. The normal 
concept of unitary responsibility is an inadequate guide and principle 
in these circumstances. It  cannot cxpress the implications of such 
interdependence because it looks to one source of power and responsi- 
bility. For this type of case we must resort to some supplementary 
concept, such as the idea of collective or group responsibility on the 
part of two or more units of government to explain the precise 
constitutional relations, and the precise body of people who can 
exact the obligations of responsibility. Only through such a concept. 
we suggest, can the conclusions forced on us by applying the unitary 
idea of responsible government to the Loan Council be avoided, 
and the political responsibility of the Council to seven Australian 
electorates made real and m e a n i n g f ~ l . ~ ~  

92 Needless to say, the difficulty of enforcing responsibility in these circum- 
stances map constitute a serious argument for the supposed "weakness" 
of responsible government in the federal system. We shall consider this 
more closely elsen.here. For the moment, however, one comment: I n  Cana- 
way's examination of tlie interrelationship between federalism and par- 
liamentary governnlent his whole argument is founded on one hypothesis- 
the exclusice relationship between constitutional power and political re- 
sponsibility. For him, the measure of legal authority i s  the measure of 
parliamentary responsibility. And hence i t  followed that no government 
should be held ~esponsible for  an  act or policy which lay outside i ts  field 
of power. On the face rf  it, it id an  attractive thesis, for  it seems scarcely 
reasonahle, for example, to visit a State government with the mal- 
administration of federal defence policy or the odium of federal bank 
legislation; conversely, i t  is  in conflict with what Canaway calls "simple 
justice" to censure or hold federal government responsible for the par- 
ticular policy of a State. I n  practice, of cnurse, the Australian electorate 
is fortunately insensitive to  the niceties of Canaway's thesis, and visits 
the sins of one government on another quite freely. I t s  justification may 
be founded on two grounds: First, the practical difficulties of Canaway's 
view of responsibi1it~- arc enormous. Indeed, his thesis hears a closer 
affinity to the law of negligence than realpolitik. Carried to i ts  fullest 
consequences, for example, i t  would mean that no vote of censure, no 
 notion of want of confidence, could be argued in Parliament unless the 
Speaker first took steps to ascertain whether the matter complainecl of 
fell within the responsibility of the gove:n~nent-an impossible situation. 
But  presuming, even, tlie right and ability of the Speaker to subject 
censure motions, or for that matter any criticism of the government, to 
this test, there can still be no restraint on the electorate's power to oust 
any government for any reason whatever, however frivolous or irrelevant. 
No political version of Be Polemis exists to limit the electorate's freedom 
t ~ ,  choose the grounds for the expulsion of one goreriiment and the election 
of another. Secondly, with the growth of national parties, and the steady 
centralisation of power in  Canberra, it is not entirely unreasonable or 
contrary to simple justice to fix a State government with vicarious re- 
sponsibility for federal policy where both are of the same political affilia- 
tion. Indeed, when the periods of office do not coincide it may be one 
drastic form of demonstrating disapproval of federal policy by fighting 



What of the "federal principle"? How far is this representative 
public borrowing authority, whose decisions are final and binding on 
its members, compatible with this principle? Much of the Australian 
literature on the Loan Council has been generally concerned to show 
the degree to which the independence of the Commonwealth and 
States has been affected by the Financial Agreement in alliance 
with sec. 1o5A of the Constitution. The arguments are mainly drawn 
from the exceptional events of the "depression"-the Premiers' Plan 
and the Lang aflaire-and the remarks appear to correspond fairly 
closely in tone and content. 

Thus : 
The Financial Agreement meant "a considerable surrender 

of independence, both on the part of the States and of the 
Commonwealth. They gave up rights to borrow as much as they 
liked, when they liked, where they liked, and on such terms as 
they liked, . . . the Loan Council was, in effect, endowed with 
-the function of regulating the pace of the capital development 
of the whole c o ~ n t r y . " ~ ~  

Elsewhere : 
"The basis of federation had been the retention by the States 

of as much independence as was compatible with the surrender 
of limited powers to the Commonwealth. Now, however, the 
Garnishee Case has demonstrated that under certain conditions 
the federal government could attach the revenues of a State and 
paralyse its whole machinery of government. It. was therefore 
no longer possible to pretend that the States were sovereign 
bodies, exercising untrammelled independence in the spheres of 
activity allocated to them."" 

Again, Forgan-Smith, probably the most influential member of the 
Loan Council in the 30's, remarked: 

"The trend of the operation of the Financial Agreement 
has been in the direction of undermining the sovereignty of the 
States. The Agreement itself laid the basis of the unification 
policy. Financial control is the major power to-day. Under the 
Financial Agreement, the Loan Council exercises that financial 

a State election on federal issues. The manoeuvre is an unavoidable con- 
comitant of party government. Possibly in some circumstances i t  may 
work an injustice an "government." We believe, however, that in a 
system of divided responsibility especially, it  is preferable that the 
scales should be weighted in favour of the electorate. 

93 Cowper, op. Rt., 126-127. 
94 Greenwood, op. cit., 94. 



control, and to a very large extent indeed, the operation of that 
Agreement has been in the direction of establishing un i f ica t i~n ."~~ - 

These comments suggest at least three distinct matters for considera- 
tion-(a) the nature of the fiscal power "surrendered" by each 
member of the federation; ( b )  the reality of the rights vrstcd in each 
rnember of the Council in exchange for this "surrcndcr"; and ( c )  the 
nature of the sanction created by scc.105A of the Constitution. Be- 
fore we do this, however, we must first glance at our basic referent- 
the "federal principle." 

The formal definition of the federal state presents little difficulty. 
Professor Wheare has expressed-what is probably the standard con- 
ception of-the federal principle in these terms: "By the federal 
principle I mean the method of dividin,? pozc~crs so that the general 
and regional governments are each, within a sphele, co-ordinate and 
independent."g6 The precise ingredients of this definition, however, 
present much more difficulty. In Dicey the formulation of the federal 
concept is essentially juridical. The terms co-ordinate" and in- 
dependent simply express a relationship of legal co-equality as distinct 
from legal subordination. By contrast with non-federal systems of 
government, the legal power-relationship in the federal state is im- 
mune from unilateral change either by the regional governments' or 
the central government. There is no express suggestion in Dicey that 
the idea of independence involves any more than t h i ~ . ~ W h e a r e ,  
however, despite his claim to agreement with the general stock of 
formal  definition^,^^ gives a broader connotation to the terms "co- 
ordinate and independent." A division of sovereignty which ensures 

95 See Copland and Jnnes, op. cit., 10. 
96 K. C. Wheare, Federal Government, 11 (italics added) ; cf. Dicey, Law of 

tlre Consfitutior~ (8th ed.) ,  135-6:- "The principle ~~-ll ich . . . shapes 
every part of the hmerican polity, is that  dixtrib~ltion of limited, exeeu- 
tire, legislative, and judicial authority among bodies each co-ordinate with 
and independent of the other whicll . . . is essential to the federal form 
of government'' (italics added). 

97 O p .  cit., 167. 
98 The term ~lindependent"-sometinles interchanged with co-ordinate-like 

the terms liberty ' ' and ' ' freedom"---excites an  almost limitless range 
of politico-legal, socio-economic ideas, a t  once so various, and often so 
vague as to  justify almost any meaning. And i t  is probably l i e r ~ i n  the 
tangled maze of expectations aroused by the differing ideas of the "in- 
dependence" available to  the constituent units of .a federal state-as 
much as  any other factor t h a t  we may find an  explanation for the dis- 
appointment, confusion, and recrimination ~ h i c h  states, .formerly 
llsorereign", experience in a federal system. Clearly a realistic'theory 
of "independence" for politics1 units in a federal state is  no less im- 
perative than a theory of "independence" for individuals in society. 

99 Wheare, op. cit., 15, footnote ( 2 ) .  



only the constitutional equa,lity of the central and regional govern- 
ments is not enough. ~nde~endence is little or nothing if divorced 
from means; hence if the federal principle "is to operate not merely 
as a matter of strict law but also in practice, it follows that both 
general and regional governments must each have under its own 
independent control financial resources sufficient to perform its ex- 
clusive functions. Each must be financially co-ordinate with the 
other."100 

The extension of the federal principle to embrace the realities of 
economic and fiscal power is an important step. Federalism has 
probably been too much the plaything of jurists. Given the need for 
financial autonomy, however, we are still left with the crucial ques- 
tion-how can we allocate the financial resources of a federation to 
guarantee that each unit will have "sufficient to perform its exclusive 
functions"? The problem of finding a compromise between indepen- 
dence and sufficiency is no less intractable to-day than it was fifty 
years ago.lOl Thus, for example, if the grant of concurrent taxing 
power is dictated by the federal principle, how can we ensure that 
both the general and regional governments can draw independently 
sufficient for their needs? By imposing quantitative limits on their 
power?' By allowing their taxing powers to interact freely in the hope 
that a balance will be struck by chance factors? By allocating specific 
classes of taxes in combination with obligatory grants? Or by erecting 
some piece of independent machinery to- adjust their claims? What- 
ever method or combination of methods is applied to resolve this 
dilemma-if it is at all capa.ble of solution--one thing seems crystal 
clear, that if the general and regional governments are both to enjoy 
the use of concurrent taxing powers, some mutual limitation on their 
rights is necessary.lo2 To suggest otherwise, to argue that the federal 
principle is inconsistent with any limitations on the power to tax 
even if the power is used by the general governmclnt to preclude 

100 Ibid. 97 (italics added). 
101 See the stimulating survey of the Financial Aspects of the Canstitution 

by the late Professor L. F. Giblin in the Symposium, Federalism in Aus- 
tralia (1949), 89-108; the Hicks-Phillipson lteport on Revenue Allocation in 
Nigeria, for a valuable comment on the general principles of federal 
finance, e.v., 43-56; and the papers read by Professor W. A. Mackintosh 
and H. P. Brown to the seminar on federation organised by the Australian 
National University, 1951 (see Federalism: An Australian Jubilee Study 
(1952), 49-70, 80-105). 

102 We do not intend to project into federal theory all the elements of the 
private law doctrine sic utere tw, kt a l i e n m  non laedas. In  a system of 
government where Commonwealth policy may impose benefits on some 
units and burdens on others, this i s  clearly impossible. 



the States from the field of income taxation, is to empty the principle 
of any meaning. 

The implications of this view for the Loan Council are fairly 
self-evident. If the "federal principle" requires that each unit should 
cnjoy a co-ordinate right to borrow, then the problem posed by the 
special history of Australian borrowing is this: Does the federal prin- 
ciple require that each unit should be free to borrow to the point 
where the credit of all the units and the stability of the whole economy 
are seriously threatened? There is little need to emphasise the signifi- 
cance of public borrowing in the fiscal structure of Australian govern- 
ments, nor the reasons for their tenacious resistance against control. 
Yet given the interdependence of Commonwealth and State credit, 
the volume of their demand, and the consequences of competitive 
and unrestricted borrowing the question, in our view, seems to admit 
of only one,answer. The remaining problem, then, is the question of 
method. If the regulation and co-ordination of public borrowing is 
not inconsistent with the federal principle it is clear, nevertheless, 
that to vest the Commonwealth with sole control would infringe this 
principle. "No government with arbitrarily limited borrowing power 
can be considered autonomous within its own prescribed field." The 
only device which meets the specifications of the federal principle 
in these circumstances, therefore, is the joint control through a rep- 
resentative institution. 

If we accept the view that as an institution the Loan Council 
is in accord with the federal principle, what of its operation? Ob- 
viously, if the States have exchanged the absolute right to. borrow 
for no more than a nominal right to share in the determination of 
national borrowing policy, or if the Loan Council is simply a facade 
for a policy arbitrarily imposed by the Commonwealth, it is impossible 
to maintain the reality of the federal principle. It  is here, therefore, 
that we must attempt to distinguish between form and substance. 

In the first place, it is important to note that the operation of 
the Loan Council is essentially conditioned by the institutional pat- 
tern and behaviour of the internal and external loan markets. The 
Loan Council-like Canute-cannot command the ebb and flow of 
the capital tide. For this reason, therefore, one must be careful not 
to exaggerate its importance in delivering the Commonwealth and 
State governments into the hands of the banks during the 30's. Clearly, 
there was nothing in the Financial Agreement nor the structure of 
the Loan Council to prevent the Council's Labour majority in 1930 
and I 931 (5:3) from voting itself the most lavish Keynesian public 
works programme. It  is equally manifest, however, that given a united 



bank opposition in Australia, the closure of overseas loan markets, 
and the inability of the Commonwealth government to manipulate 
credit by legislative means, such a vote would have had no greater 
practical effect than to stimulate the spirits of its adherents. Nor 
must we rea,dily assume that in the absence of the Financial Agree- 
ment, the Commonwealth and States could have pursued independent 
economic policies, borrowed freely, and so on; to do so is to under- 
estimate the strength and uniformity of bank pressure.'03 Indeed, in 
the special conditions of the "depression" it seems that the minimal 
utility of the Loan Council was to enable the Commonwealth and 
States to fonnula,te a joint bargain with the banks, and to this extent, 
equalise the treatment which might have been meted out to them 
individually.lM 

The question posed by the critical events of the 30's was in effect 
this: What is the real significance of the Loan Council in an economic 
emergency where-as Professor Alan Fisher puts it-"decisions about 
investment rest in the hands of a comparatively small number" of 
private men?los And the answer appears to' be that the Loan Council 
is then no more than partly responsible for the direction of borrowing 
policy. In  1945, however, the problem assumed a different character. 
'The reorganisation of the Commonwealth Bank and the centralisation 
of credit policy has ensured-for the time at least-a greater harmony 
between the Australian banking system and the Commonwealth 
government. But for the States, the problem posed in the 30's by 
bank pressure now became this: What is the reality of the Loan 
Council when the control of credit policy is mainly in the hands of 
its principal member-the Commonwealth? At first sight we might 
be tempted to find the answer in the syllogism-the 1945 banking 
legislation vested the Commonwealth with substantive control of 
credit policy; the Commonwealth is a. member of the Loan Council; 
and therefore, insofar as the Commonwealth is bound by Loan 
Council decisions, the States have acquired a more effective control 

103 See L. I?. Giblin, The Grouth of a Central Bank, 89. 
104 See generally, W. R. McLaarin, Economic Planning ill Australia, 1969- 

1936; E. 0. G. Shann and D. B. Copland, TAP Crisis in Australian Finance 
and The Battle o f  the Plans; Comper, op .  cit. ,  passim; and C. H. Herbert, 
A Loan Council for Canada: The Austra1ia)l Expericncr, (1936) 2 Can- 
adian Journal of Economics ant1 Political Science, 334-especially at 364: 
"It should be clearly understood that the Loan Council mas not responsible 
for the inception of the Premiers' Plan; i t  \!,as merely the machinery by 
which t h i ~  Plan, which was in effect the conclition upon vhic*h tllr banks 
~ o u l d  continue to lend money to the governments, was carried out." 

106 Quoted in Oiblin, op. cit., 89. 



over public investment. This is clearly, however, a gross over-simplifi- 
cation. I t  is impossible to minimise-and more to deny-the Com- 
monwealth ascendancy in the Council. I t  is in a position-as we have 
already noted-to influence its policy far more comprehensively than 
"any small number of men" in the community. In law, the Common- 
wealth is probably bound by the Financial Agreement to arrange for 
loans voted by the Council. In practice, however, it cannot raise more 
than the market will yield-a factor so manoeuvrable under the 
present federal powers that the Commonwealth may become the 
real determinant of borrowing policy. Is the Council therefore a 
nominal authority? Have the States only the shadow and not the sub- 
stance of their right to share in the direction of public investment? 
We believe not. If the May 1952 meeting of the Loan Council is 
any evidence, it does not appear that the settlement of loan pro- 
grammes is simply an elaborate annual pageant in which the States 
indulge their illusions of power. The bargaining-no less than the 
final compromise-has every appearance of reality, not fiction. If 
the States negotiate under pressure, there is clearly a point beyond 
which pressure ceases to be effective, and the revolt may express 
itself in the I952 situation where the States overruled the Common- 
wealth loan estimate by a 6 to 2 vote. While this in itself can scarcely 
be decisive, it effect must be to compel the Commonwealth to re- 
examine further possibilities of compromise. 

Finally, what of the exceptional powers of enforcement vested 
in the Commonwealth by sec. 1o5A of the Constitution? This matter 
needs little comment. The Garnishee Case left virtually no doubts 
regaxding the ambit of sec. 1o5A. 

"A State may be compelled," writes Cowper, "to carry out 
any agreement under sec. 1o5A and, in the process of compulsion, 
the 'sovereign rights' of the States may be. ruthlessly swept 
aside . . . in the course of enforcing such an agreement, the con- 
trol of the servants and of the revenues of the State may be taken 
out of the hands, not only of the government, but even of the 
Parliament, of the State; and, indeed, in certain circumstances 
the people of a State might be prevented from having the 
government they wanted."lo6 

Theoretically, we might say that the existence of this power in the 
Commonwealth conflicts with the pure concept of the federal prin- 
ciple. Yet, given all its fearsome consequences, it seems to us that the 
presence of this power in the Constitution is far less important than 

108 Cowper, op. Oit., 141. 



the circumstances of its use. In over twenty years, the coercive force 
of sec. 1o5A has been applied once, and then only in the abnormal 
and aggravated circumstances of the Lang default. Clearly the Finan- 
cial Agreements Enforcement legislation was not an act of arbitrary 
caprice. The purpose of enforcement was threefold: ( a )  to reimburse 
the Cornmonwedth as quickly as possible for interest payments made 
on behalf of the defaulting State; (b )  to maintain the reality of the 
Financial Agreement; and (c) to preserve the reputation of Aus- 
tralian credit. There was no intent to undermine the sovereign rights 
of New South Wales, or for that matter of any other State. The 
execution asgainst the revenues of a State was unprecedented, but 
the High Court was not precluded from testing its validity. Once 
the crisis had passed, moreover, the legislation ceased to have further 
effect. If these circumstances suggest the real pre-conditions to the use 
of this power, then for practical purposes the effect on State rights 
is negligible. 

In a sense we may say that the Financial Agreements Enforce- 
ment Act raised precisely the same issues for the federal principle as 
the National Security regulations raise for the concept of individual 
liberty in a time of national emergency. The nature of these parallel 
issues is familiar to students of jurisprudence and political theory. 
In both cases we are faced with a problem of theoretical consistency 
and practical justification. In both cases the answers rest on two 
things: First, on our criteria of liberty for the subject and of indepen- 
dence for the individual unit of a federal state; and secondly, on our 
evaluation of the circumstances in which the relevant power has 
been exercised.lo7 

In regard to the general influence of sec. 1o5A on the normal 
operation of the Loan Council we are simply confronted with another 

107 I n  The Case of the People of Western Alustralia, the State argued tha t  
sec. 105A mas "a power in the hands of the Commonwealth which definitely 
attacks and undermines the sovereign and independent rights of the 
States as  self-governing communities" ( a t  91). Quite apart  from any 
other objections to the use of the term "sovereign"-a concept of mis- 
lending associations and entirely out of place as a juridical description of 
an Australian S t a t c o n e  can have some sympathy with the Commonwealth 
reply. " I t  is absurd to  suggest that this legislation passed to compel a 
defaulting Government to fulfil its obligations under the Agreement, 
"attacks and undermines" the constitutional rights of the States. It 
might just as  well be said that  the policeman on his beat "attacks and 
undermines" the liberty of the citizen. All that  is  put forward in the 
Case in this connection amounts to no more than a vague and formless 
fear of something that  may possibly happen, but which never would 
happen except in extraordinary circumstances" (The Case for  Union, 24). 



version of the traditional problem of "law and the sources of 
obedience." We need not enter this prickly thicket. It  is enough to 
say that if the Austinian policeman lurks in the apparel of sec. I O ~ A ,  
his influence is less obvious than the material self-interest of the 
Commonwealth and States in the continued operation of the Loan 
Council. Indeed, it is probably decisive that in the twenty-three years 
of its life few, if any, of the Council's severest critics have suggested 
a return to independent borrowing. 
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