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In a time of voluntary reporting by corporations and freedom to
information, privacy and confidentiality issues often arise.! However, legal
professional privilege (‘PLP’) is the exception to the movement towards
transparency.” Over time, PLP has been recognised as crucial to the legal
system, ensuring that persons are free to discuss matters pertaining to
litigation without fear that these discussions will later be used against
them.?

The book begins by introducing readers to the doctrine of PLP in Australia
before exceptions are explained and analysed in the context of their
development. Desiatnik informs readers that despite the central and
foundational nature of the doctrine, the scope and application of PLP has
shrunk.* This is somewhat unsurprising in an era where the approach of
courts is to take a broad interpretation of ‘relevant evidence’, so all
probative evidence is available to decision-makers.’ Desiatnik, through
strict doctrinal analysis, maintains the development of PLP in this way
enables the balancing of client and public interest. This doctrinal analysis
offers the reader a balanced view of the law, although it does make the
arguments difficult to discern at first reading.

Desiatnik consistently maintains the dominant purpose test set out in Esso
Australia Resources Ltd v Federal Commissioner of Taxation is at the core
of the debate of waiver and exceptions to PLP.® The dominant purpose test
provides that when considering whether communications fall within the
scope of PLP, a judge must consider what the dominant purpose of the
communication is, and then whether that purpose falls within the ambit of
PLP.” Desiatnik reminds readers the current approach is intended to allow
the judiciary to balance competing interests, such as the exposure of
wrongdoing and client confidentiality.®
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A pertinent example is when Desiatnik explores common law exceptions
to PLP through a chronological analysis of Australian case law, focussing
on the crime/fraud exception.’ The crime/fraud exception to PLP provides
if communications were made for the purpose of furthering fraud, crime or
other wrongdoing then PLP does not apply to the communication.'® The
chronological analysis is helpful to the reader as it provides the background
for Desiatnik to consider the issues with the crime/fraud exception. One
issue Desiatnik identifies is that evidence must be made public to determine
whether the purpose of the communication was for furthering fraud, crime
or other wrongdoing.!'! Desiatnik questions the practicality of this approach
when the purpose of PLP is to uphold client confidentiality, but fails to
provide a resolution.'

Recent writing focuses on advice for practitioners in specific areas of law. !
Comparatively, Desiatnik provides some commentary on changes in the
law, generally restricting his critique to a description and analysis of the
changing scope of PLP.'* One issue other writers advise practitioners on,
is how directors should interact with regulators to ensure they do not waive
PLP.!> Other writers argue that the current approach towards PLP and
waiver places directors in conflict with regulators.'® They argue that the
question directors should consider, is whether providing communications
to regulators will waive any privilege that may have existed over the
communication.!” This is exemplified by recommendations made to in-
house lawyers, to adopt measures such as separating commercial and legal
advice to ensure that any waiver or exception that may apply to commercial
advice will not compromise the accompanying legal advice.'8

While one of the book’s strengths lies in its reliance on primary sources to
advance arguments, the minimal use of secondary sources limits its
persuasiveness, particularly where there is interplay with current affairs.
For example, Desiatnik considers generally the implications of the
broadening of PLP to other professions.!® However, specific analysis on
the recent Australian Royal Commission into Institutional Responses to
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Child Sexual Abuse is omitted,2’ even though recommendations made by
the Royal Commission included changing the law for professional
privilege so priests can be compelled to give evidence about the subject-
matter of confessions.?! As final recommendations were not made by the
Royal Commission until August 2017, it is perhaps understandable the
author considered an incomplete case study uncompelling.?

Desiatnik is consistent throughout his book, in the logic behind his
arguments, and writing succinctly on an area of law which is a minefield
of exceptions. In summary, this book is ideal for both law students and
practitioners wishing to gain a fuller and more balanced understanding of
PLP in Australia.
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