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Testing Women’s Right to
Social Security in Australia:
A Poor Score

BETH GOLDBLATT

INTRODUCTION

HE RIGHT TO social security, when interpreted from a gender

perspective, requires an appreciation of the impact of the sexual

division of labour on the situation of women in relation to work of
different kinds: unpaid subsistence work; work in the formal and informal
sectors; and unpaid reproductive work in maintaining households and in
providing care.! The right to social security has hisgorically been linked
to formal and, hence, male-biased conceptions of work that disadvantage
women. In addition to rethinking the way work is conceived within the
- right to social security, the right should also be understood as a citizenship
entitlement, delinked from work, which is available to address poverty and
social exclusion. Such a right will respond, along with other rights, to the
needs of the millions of women who face disproportionate poverty, lack of
access to paid work or underemployment and numerous additional barriers
to dignified inclusion in society.

A gendered right to social security is intimately tied to the right to equality
given the principle of the interdependence of rights and the importance of
substantive gender equality in realising women’s rights. Sandra Fredman’s
multidimensional approach to equality, pursuing the four overlapping aims
of recognition, redistribution, transformation and participation,” is the
equality standard used here against which to measure compliance with the

! These ideas are discussed and developed in Goldblatt, B, ‘Gender poverty and the
development of the right to social security’ (2014) International Journal of Law in Context.,
forthcoming,

% Fredman, in this collection. See also, Fredman, S, Discrimination Larw, 2nd edn (Oxford,
Oxford University Press, 201 1),
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social security right. Fred&an explains the four aims entailed in substantive
equality as follows:

First, it aims to break the cycle of disadvantage associated with status or out-
groups. This reflects the redistributive dimension of equality. Secondly, it aims to
promote respect for dignity and worth, thereby redressing stigma, stereotyping,
humiliation, and violence because of membership of an identity group. This reflects
a recognition dimension. Thirdly, it should not exact conformity as a price of
equality. Instead, it should accommodate difference and aim to achieve structural
change. This captures the transformative dimension. Finally, substantive equality
should facilitate full participation in society, both socially and politically. This is
the participative dimension.3

This approach offers a comprehensive formulation of substantive equality
that is well suited to inform the equality right, from a gender perspective,
in its refationship to the social security right,

The above ideas about work and equality are central to developing a
set of principles for a substantively equal, gendered right to social security.
These principles include: first, that women’s household reproductive labour
and care work (of children, the sick, elderly and disabled) is recognised
and supported and that care is understood as a responsibility of the whole
society; second, that women’s other unpaid work such as occurs in subsis-
tence production and family industries is recognised and supported for the
purpose of social security; third, that women’s work in the informal sector
in the many forms this takes requires accompanying social security rights;
fourth, that women’s work within formal employment is valued and attracts
sufficient and equal social security; fifth, that social security is provided to
all men and women who need it, regardless of their relationship to work;
sixth, that the design of social security systems promotes gender equality;
and seventh, that women have full and equal access to social security.*

These principles should apply beyond national boundaries to address the
circumstances of migrant workers and within states, at all levels of gover-
nance, to address internal labour migration; and they should inform inter-
national cooperation and assistance. They should also take account of the
diversity of women’s experience across age, race, disability, sexuality, caste,
ethnicity and so on, in recognising intersectional disadvantage. The prin-
ciples can be used to engender existing interpretations of the right to social
security, most recently articulated in detailed form in the United Nations
(UN) Committee for Economic, Social and Cultural Rights (CESCR)
General Comment No 19 on the Right to Social Security.*

3 Fredman, Discrintination Law, above n 2, at 25,

4 Goldblatt, above n 1.

5 UN Committee on Economic, Social and Cultyral Rights (CESCR), General Comment
No 19: The Right to Social Security (art 9), 4 February 2008, UN Doc E/C.12/GC/13.
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In this chapter, the above conceptual approach, including the principles
for a substantively equal, gendered right to social security, is used to analyse
the realisation of this right for women in Australia. The Australian social
security system is found somewhat wanting when examined through this
lens. The chapter briefly outlines the history and nature of the Australian
social security system, It then discusses the position of women in Australia,
including the gender considerations that informed welfare developments
and some of the critiques of the social security system from a gender
perspective. It considers Australia’s human rights framework and .the
capacity for the realisation of the right to social security in the Australian
context. It then selects for examination two recent issues that highlight the
relationship between gender, social security and human rights: the cuts to
Parenting Payments {a social assistance measure) that primarily affect poor,
single mothers; and, the introduction of income management (controls
placed on social assistance spending) and its impact on indigf;nous women.
Analysis of these issues using a gender rights framework points to humgn
rights violations by Australia in relation to access to and adequacy of social
security and of equality and non-discrimination in the provision of the
right.

AUSTRALIA'S SOCIAL SECURITY SYSTEM

Australia, with a population of 23 million, is an advanced industrial coun-
try with a strong economy and a wealthy population.” Despite this, poverty
affects a sizeable portion of the population and is skewed against women.?

Australian social security takes the form of social assistance rather than
social insurance as found in many European countries. The payments are
funded through the tax system and paid at a flat rate on the basis of means-
testing of targeted groups.’ The major grants are the aged pension, disability
pension, parenting payments and unemployment payments (known as
Newstart), Approximately 4.9 million people (about 20 per cent of the

8 Access, adequacy and non-discrimination are elements of the right to social security as sec
out in CESCR, General Comment No 19, above n 5.

7 Whiteford, P, ‘Poverty in a Time of Prosperity’ (2012) 21(2) Human Rigba‘s Defeu{ler 7,
7, citing a 2011 Credit Suisse Global Wealth Report estimating that Australia has the ‘highest
median household wealth in the world’,

8 Between 12.8% and 20.9% of Australians live below the poverty line depending on the
measure used. Women are somewhar more likely to be poor than men while single parent
families (usually women) are significantly over-represented amongst the poot. Ausrrahgn
Council of Social Service {ACOSS), ‘Poverty in Australia’ {(*Poverty and Inequality in Australia’
Reports, Strawberry Hills, ACOSS, 2012). - .

¥ Mendes, P, Australia’s Welfare Wars Revisited: The Players, the Politics and the Ideologies
{Sydney, UNSW Press, 2008) 15.
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population) receive income support.!® Esping-Andersen, famous for his
welfare state typolog¥~has placed Australia’s welfare system within the
‘liberal’ or residual welfare state regime-type. He sces this regime as restric-
tive of social rights with stratification of the poor on welfare from others
within the market.!! This characterisation has been challenged by writers
who argue that the Australian welfare system is supported by high wage
rates through wage fixing and home ownership.'> They argue that despite
lower levels of social spending and lower taxes relative to other QECD
countries, Australia is very effective in reaching the poorest people,!3
including through its system of universal health insurance. The cavear to
this is that in recent years, unemployment payments have fallen significanily
in relation to wages and other pensions. This group of welfare recipients is
falling deeper into poverty as are larger numbers of lone parents who are
being moved onto Newstart. !4

The conservative Howard government (1996-2007) adopted the ideology
and policies of the US workfare approach in linking unemployment (and
other} benefits to job seeking and work-for-the-dole and the introduction of
a more punitive system including monitoring and harsh penalties for fraud
and violation of welfare rules.!S Conservative welfare reform shifted public
perceptions away from notions of welfare as a social right of citizenship
to a more conditional idea based on mutual obligation.!6 There was also
a shift from sovereignty of the welfare consumer to state supervision and
the removal of choice—a denial of the equality of selfhood as the price
of welfare assistance’.!” Under the Labor government {2007-13) many of
these neo-liberal policy features and the accompanying ideology remained
with low unemployment and parenting payments seen by government as
incentives to find work, The new Liberal government (elected in 2013) is

10 As at June 2010 Australian Bureau of Statistics {ABS}, ‘1301.0—Year Book Australia
2012> (ABS, 2012), available at: www.abs.gov.aw/ausstats/abs@.nsf/Lookup/by %20
Subiect/1301.0~2012~Main%20Features~lncome%20and%20c0mmunity%205upp0rt~l94.

" Esping-Andersen, G, The Three Worlds of Welfare Capitalisi (London, Polity Press,
1990} 167-68.

2 Saunders, P and Deeming, C, “The Impact of the Crisis on Austrakian Social Security
Policy in Historical Perspective’ (2011) 45(4) Social Policy & Adwministration 371, 376,

'3 Whiteford, P, ‘How Eair is Australia’s Welfare State?” Inside Story(Sydney, 2011), avail-
able at: inside.org.awhow-fair-is-australia % E2 %80%99s-welfare-state/.

4 Whiteford ‘Poverty in a Time of Prosperity’, above n 7, at 8.

¥ Mendes, Australia’s Welfare Wars Revisited, above n 9, at 33-34; Chenoweth, L,
‘Redefining Welfare: Australian Social Policy and Practice’ (2008) 2(1} Asian Social Work and
Policy Review 53. See also Carney, T, ‘Neoliberal Welfare Reform and “Rights” Compliance’
(2006) 12(1) Australian Journal of Human Rights 223.

18 Shaver, § ‘Australian Welfare Reform: From Citizenship to Supervision’ (2002) 36(4)
Social Policy & Administration 331. Also see Carney, T, Social Security Law and Policy
(Leichhardt, The Federation Press, 2006).

17 Shaver, above n 16, at 342.

Women’s Social Security Rights in Australia 267

unlikely to alter this approach, other than to further limit certain welfare
payments both in terms of eligibility and amount.

Gender in the Australian Social Security System

Australia’s welfare system began with a focus on wage fixing and the
protection of the family through the male wage earnet, alongside income
support for those in need such as the aged. The assumnption was that if men
were paid adequately they could provide for their families.’® In 1907, the
Harvester judgment set a minimum wage as the amount required for a male
worker, his wife and three children to live in ‘frugal comfort’.'® The model
of a male breadwinner with a wife at home has been eroded over the past
century to the point where about two-thirds of couple families involve two
working parents. However, women are likely to work part-time and earn
half the income of men,?® while performing the major care functions. This
‘modified-breadwinner model reinforces gender inequality, casting women
as the primary carers and men as the primary earners’.?! Two-thirds of
women participate in the labour marker (compared with more than three-
quarters of men) but almost half are in part-time work {as opposed to
16.5 per cent of men).”? These workers face income and job insecurity
as well as limited access to benefits usually attached to work.2? Women
face job segregation and a persistent gender pay gap of 17.1 per cent.?
As a result of lower pay over the life course and work interruptions, on
retirement, men have 1.7 times the amount of superannuation (retirement
savings) as women.*> Women perform a significant majority of unpaid

18 Chenoweth, above n 15, at 54.

19 Referred to in Leahy, M, ‘Women and Work in Australia’ (Australian Policy Online Topic
Guide, 28 November 2011) 2, available ar: apo.org.awsitestdefault/files/Women_and_work_
in_Austratia_ APO_guide_Mary_Leahy_0.pdf.

20 Ibid, )

2l Ibid; Charlesworth, S, ‘Law’s Response to the Reconciliation of Work and Care: the
Australian Case’ in G James and N Busby (eds}, Families, Care-Giving and Paid Work:
Challenging Labour Law in the 21st Century (Cheltenham, Edward Elgar, 2011) 86.

2 Australian Human Rights Commission (AHRC), Investing in Care: Recognising and
Valuing Those Who Care (Volume 1: Research Report, Sydney, AHRC, 2013) 5. See also
Baird, M, Charlesworth, S, Cooper, R and Heron, A, "Women, Work and the Global Economic
Downturn’ (Department of Social Services, Australian Government, 2011), available at: www.
fahcsia.gov.aw/our-responsibilities/women/publications-articles/general/women-work-and-the-
global-economic-downturn? HTML#fn_13; and Smith, in this collection.

23 Charlesworth, above n 21, at 89,

2 Workplace Gender Equality Agency, ‘Gender Pay Gap Statistics’ { Australian Government,
2014}, available ar: www.wgea.gov.awsites/default/filesf2014-03-04-Gender_Pay_Gap_fact-
sheet_website.pdf.

35 Easteal, P (ed), Women and the Law in Australia (Chatswood, LexisNexis Butterworths,
2010} 6.
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reproductive and care work in Australia.?¢ The employment rate of mothers
with young children is Tower than in many OECD countries.?” It is in this
context that women make up a higher portion of the poor than men in
Australia®® and are in greater need of income support, Single mothers are a
particularly vulnerable group.

Australian social security policy has been implicated in creating and
reinforcing gender inequalities in work and care in the particular form they
take in this country.?® During the 1940s, a range of transfers were provided
to address the needs of children and spouses.? Some of the social security
transfers were overtly gendered, such as widow’s pensions and different
pension ages for men and women. From the 1970s onwards, feminists, in
alliance with the trade union movement and various Labor governments,
removed most of the manifest inequality from the Australian social secu.
rity system, Various child support and childcare policies were introduced
to bring women into the labour force and support families, However, the
Howard years (1996-2007) resulted in some inconsistent policies that both
encouraged women to earn wages and play a caring role in the home.3!
Howard refused to introduce paid maternity leave but instead introduced
the ‘Baby Bonus’—a one-off payment to new mothers whether in or outside
the workforce. The ideology behind this measure was to encourage women
to have children and to stay at home to care for them. Brennan suggests
that Howard’s deep conservatism included a ‘commirment to full-time
mothering’.*2 Two further policies were introduced during the Howard
years: family tax benefits that effectively encouraged women to become
primary carers rather than joint earners and carers?® and which reinforced
women’s dependent status; and, a policy requiring poor parents receiving
parenting payments to seek or engage in certain hours of paid work in order
to retain benefits.3* Brennan notes the class divide in Howard’s policies—
the ‘choice’ to remain out of work for mothers in income-earning families
as opposed to the compulsion to work for families (usually single mothers)

6 Ibid, at 3-4,

*7 Baxter, |, Australian Institute of Family Studies, ‘Timing of Mothers’ Return to Work
Alter Childbearing: Variations by Job Characteristics and Leave Use’ {Research Paper No 42,
Canberra, Commonwealth of Australia, July 2008) 1.

2 ACOSS, ‘Poverty in Australia’, above n 8, at 14-15,

¥ Cass, B, “Citizenship, Work, and Welfare: The Dilemma for Australian Women’ (1994)
1t1) Social Politics 106.

3 Hodgson, H and Boden, R, *Not-so-Distant Cousins: Family Benefits in the United
Kingdom and Australia’ {2008) 61(3) Iuternational Social Security Review 29, 30,

*! Brennan, D, ‘Babies, Budgets, and Birthrates: Work/Family Policy in Australia 1996-
2006’ (2007} 14¢1} Social Politics: International Studies in Gender, State, and Society 31.

32 Ibid, at 37,

3 Ibid, at 38-39,

M Ibid. See also Cortis, N and Meagher, G, ‘Women, Work and Welfare in the Activation
State: An Agenda for Australian Research’ (2009) 35(4) Australian Bulletin of Labour 629,
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relying on social assistance.?> Childcare benefits to pay for ‘a‘pproved chi_ld—
care, like family tax benefits, have been criticised for failing to provide
strong incentives to encourage women into full-time work.3¢ .

There were some efforts by the Labor government (2007-13) to intro-
duce reforms aimed at assisting working women (such as Paid Parental
Leave)?” but problematic features of the social security system such as low
unemployment and parenting payments as well as conditionalities attac-hed
to social assistance for single parents and indigenous women were retained
or started under this government.3® . B

Recent proposals to improve women’s retirement savings by recognising Fhe
impact of care on their working lives have been advanced by tl.1e Australian
Human Rights Commission within a broader set of recommendations to better
structure the role of care in the society, but it remains to be seen whe_tl'!er
these will be adopted.?® The chances of improved social security policies
for women under the new Liberal government (since 2013} are slim. The
Government has already indicated that it wishes to look for budget_savmgs
through an ‘overhaul’ of the welfare system—such changes are likely to
further harm already disadvantaged women.

Australia’s Human Rights Framework and the Right to Social Security

Australia is a party to the International Covenant on Civil 'and Pf)litical
Rights (ICCPR)* and the International Covenant on Ecopomlc, Soc1al_ and
Cultural Rights {ICESCR)*! as well as many of the -major human rights
conventions including the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW).*2 Australia has also ratified
seven of the eight fundamental ILO Conveations and a reasonablf_: }1umber
of governance and technical conventions. It has not however, ratified ILO
Convention No 102 on Social Security (Minimum Standards)*® or any of

33 Brennan, above n 31, at 38-39. . .

3 Carney, T, “Women and Social Security/Transfer Payments Law’ in P Easteal {ed), Womes
and the Law in Australia (Chatswood, LexisNexis Butterworths, 2010y 430? )

37 This was introduced in January 2011 whereby government provides 18 weeks’ pay at
the minimum wage,

38 Discussed in further detail below, ’

39 AHRC, Tnvesting in Care, above n 22,

40 Inrernational Covenant on Civil and Political Rights (ICCPR) (adopted 16 December
1966, entered into force 23 March 1976) 999 UNTS 171. ‘

41 International Covenant on Economic, Social and Cultural Rights (ICESCR) (adopted 6
December 1966, entered into force 3 January 1976) 9?3 ?JI\.JTS}. )

42 Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
(adopted 18 December 1979, enitered into force 3 September 1981) 1249 UNTS 13, art 5(})).

4 1LO Convention C102: Social Security (Minimum Standards) Convention (Convention
Concerning Minimum Standards of Social Security) (adopted 28 June 1952, entered into force
27 April 1955).
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the related conventions dealing with social risks or contingencies such as
unemployment, sickness, old age, maternity and so on. While it attempts
to fulfil its international human rights obligations through certain domestic
mechanisms including anti-discrimination legislation,* human rights com-
missions and more recently, parliamentary oversight mechanisms, it does
not have general human rights legislation (at the federal level) or a bill of
rights. Australia has been widely criticised for this gap and encouraged to
improve its human rights protections.*S Human rights, as found in govern-
ment discourse and public consciousness, is generally understood to include
civil and political rights rather than social and economic rights. There is a
very limited understanding across Australian society of social security as a
human right,* let alone the gender dimensions of this right.

Treaty bodies, in particular the CESCR, and various UN special rap-
porteurs have commented on and made recommendations regarding
Australia’s social security system. In 2009, the CESCR recommended
measures to address the gender wage gap and the level of unemployment
affecting indigenous people, asylum-seekers, migrants and people with dis-
abilities.*” These recommendations related to the Committee’s concern that
Australia’s social security benefits were not adequate as an ‘effective income
support system’.*® The Committee also expressed concern at the rate of
poverty in Australia, especially amongst disadvantaged and marginalised
groups.*” The CEDAW Committee, in its 2010 report on Australia, called
on Australia to improve the newly introduced Paid Parental Leave Scheme
and the system of childcare,*°

Additional strong criticism of Australia has come from the UN Special
Rapporteur on the situation of human rights and fundamental freedoms of
indigenous people, James Anaya. In his 2010 report, Anaya found that in
particular, aspects of the Northern Territory Emergency Response (NTER
or ‘the Intervention’) violated Australia’s human rights obligations and

4 Social security legislation is broadly exempted from anti-discrimination legislation. See
Carney, ‘Neoliberal Welfare Reform’, above n 15, at 231.

1 See the Conclusions and Recommendations of the Universal Periodic Review of
Australia: Human Rights Council, Report of the Working Group on the Universal Periodic
Review (Australia), 24 March 2011, UN Doc A/HRC/17/10, para 86.22; and Auseralia’s
Response (Attorney General’s Department, Australian Government, 8§ June 2011), available
at: www.ag.gov.aufRightsAndProtectionslenanRightstniversaEPeriodicReviewaOCuments/
AustraliasformalresponsetotheUPRrecommendations.pdf.

% Carney, “Neoliberal Welfare Refornv’, above n 13, at 238.

17 UN Comniittee on Economic, Social and Cultural Rights (CESCR), Concluding

Oligeruarions of CESCR: Australia, 22 May 2009, UN Doc E/CA2/AUSICOM, paras 17-18,
Ibid.

4 Ibid, at para 24.
M UN Committee on the Elimination of Discrimination against Women {CEDAW),

Concluding Observations of CEDAW: Australia, 30 July 2010, UN Doc CEDAW/C/AUS/
CO/7, para 39.
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were racially discriminatory.*! This included the introduction of incor_ne;
management of social security payments.”: In 2012, the UN Specia

Rapporteur on extreme poverty and human r1ghts and thg Work1r}g Group
on the issue of discrimination against women in law and in practice wrote
to the Australian government to ask them to respond to a.llegatsl;ms thfat the
cuts to Parenting Payments were a violation of human rights.>? The issues
of income management and cuts to Parenting Payment§ as {gendered) viola-
tions of human rights are now discussed in more detail.

Parenting Payments Cuts

Removal of Benefits

As discussed above, historically Australia supportec-i yvives/vyidows and
single mothers on the basis that they were needy recipients \ylthout mal’e
breadwinners to rely on. In 1973, the Commonwealth Supporting Mother’s
Benefit was introduced as an entitlement without conditions attgc.hed.
From 2002, compulsory interviews were introduced as well'as a mlnlmfll
activity requirement for parents of older children. A major shift occurre_d in
2006 when parents with school age children were b}'ought under the job-
scarch requirements applied to the unemployed.’* Smgle_ parents are now
defined by their employment status rather than their caring status as they
are moved onto Newstart when their children start sch.001.55 N
Newstart is paid at a lower rate and with ‘tighter_ income and activity
tests and a more punitive compliance regime’.*® This policy change was
seen as a ‘significant’ shift ‘in the structure of the Australian welfare state
from a ‘male-breadwinner’ to an ‘adult worker family model’.” For new
claimants after 1 July 2006 job-search requirements anc? the Newstart rate
apply for single parents with children over .t}}e age of six. The rules mean
that parents must be in paid work for a minimum of 15 hours a w?ek or
jobseeking for 15 to 25 hours per week. Jobseekers may also be required to

i ituati i Fundamental

31 Anaya, ], Special Rapporteur on the Situation of Huma_n Rights flnd
Freedomsyo’f Ijndigenous People, Situation of Indigenons People in Australia, 4 Maich 2010,
UN Doc A/fHRC/15/37/Add.4, Appendix B, para 37.

52 fbid. See below for a more detailed discussion of income management.

53 This is discussed in greater detail below. . ' _

54 Gr:ilfme, T and Magrston, G, ‘Welfare-to-Work Policies and the E.xpcrllem::e of Employed
Single Mothers on Income Support in Australia: Where are the Benefits?' (2012) 65(1)
Aunstralian Social Work 73, 74.

55 Cortis and Meagher, above n 34, at 632.

5 Tbid.

57 Ibid, at 631.
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participate in activities aimed at improving their chances of work.8 Those
who had already made cliims before this date would receive Parenting
Payments for children born prior to 1 July 2011 and still under the age of
16% and would be expected to meet participation requirements once their
youngest child turns seven,50 This latter group is known as ‘grandfathered’
or ‘saved’ beneficiaries. In 2012, the Labor government took a decision to
remove the benefits previously provided to the ‘grandfathered’ group of
parents with effect from 1 January 2013 and to move them onto Newstart,
at a lower rate of pay.5! Not all people would be eligible for Newstart as the
income threshold is lower.5? The government described this as a measure
to introduce consistency between groups of parents in receipt of Parenting
Payments and a measure to encourage parents of school age children to

‘re-engage with the workforce and provide strong working role models for
their children’,63

This change was clearly also a cost-saving measure to reduce spending
by $728 million over four years.5* Welfare advocates said the cuts affected
more than 100,000 sole parents with income reductions of mnore than
$100 per week.®® They noted that 95 per cent of Parenting Payment (single)
recipients were female in August 2011 (304,589 women).®6 An analysis
of government data showed that despite government rhetoric about get-
ting parents back to work, 60 per cent of the affected group were already

 There were some minor changes made in 2009 to include study and volunteering,
Grahame and Marston, above n 54, at 74.

3 This age was changed to 12 or 13 for applicable groups in May 2012,

% O'Halloran, M (ed), The Independent Social Security Handbook, 7th edn (Sydney,
Welfare Rights Centre, 2012) 300,

% Eligibility for all Parenting Payments (including the grandfathered group) would cease
when the youngest child turns 6 (partnered) or 8 (single). Participation requirements for grand-
fathered parents would kick in when the youngest child turned 6 instead of the previous 7,
Explanatory Memorandum, Social Security Legislation Amendment (Fair Incentives to Work)
Bill 2012 {Cth) 5.

&2 It was estimated that almost a third (30%) of Parenting Payment recipients would not
be eligible for Newstart and with a lower income free area they would thus tace earlier reduc-
tions in payments than they had previously experienced. Parliamentary Joint Commitree on
Human Rights, Examination of Legislation in Accordasnce with Human Rights (Parliamentary
Serutiny Act) 2011: Social Security Legislation Amendment {Fair Inventives to Work) Act
206132: fiwm[ Report {Canberra, Commonwealth of Australia, 2013} 5.

Ibid,

# Katvelas, P, ‘Single-Mother Cuts to Hit Hardest in PM’s Scat® The Australian (Sydney,
22 September 2012).

% Around 63,000 people were affected by the change on the commencement date of the
legisfation, 1 January 2013, Eventually, the changes will affect 147,000 grandfathered recipi-
ents. Parliamentary Joint Committee on Human Rights, Examination of Legislation: Final
Report, above n 62, at 4.

6 Based on government figures, Australian Council of Social Service (ACOSS), ‘Inquiry
by the Parliamentary Joint Committee on Hurnan Rights into the Social Security Legislation

Amendment (Fair Incentives to Work) Bill 2012 {Supplementary Submissions)’ (Strawberry
Hills, ACOSS, 2012) 9.
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in work.? Testimony from single mothers showed that they wogl.d have
to give up studying, move states and cancel their children’s participation
in certain activities following the cuts. Many talked about the har@smps
relating to inadequate family support, the need to escape violence, chgld{:en
with special needs and the lack of childcare and its impact on ‘thellr ]C:;l;
situations and how reduced income would compound these dxfflcultles..
The implications of moving single mothers, an already vulnerablae and dis-
advantaged group,®” onto Newstart, criticised by the government’s own ta;;
review as inadequate, appeared harsh, unfair and even counterproductive.
It was seen as a breach of a promise made by the government to support
this cohort of parents who had counted on the higher income for a longer
period of time.

Human Rights Responses to the Removal of Benefits

The cut to single mothers’ benefits, even by a Labor government, was
not entirely surprising in the context of internatipnal austerity measures
following the global financial crisis that bega_n_m 2008. Australia was
looking for ways to bring the budget out of deficit and grandfathere.d S(')i'e
parents might have seemed one possible revenue source. What was signifi-
cant, however, was the new role for human rights in efforts to oppose the
measure. Welfare and human rights advocates attempted to challenge the
Bill introducing the changes by calling for an inquiry into the_proposed
legislation by the Parliamentary Joint Committee on Human Rl'ghts. The
Committee is a new body set up under the Human 1}1g‘hm (Pgrhamentary
Scrutiny) Act 2011.71 The Act was introduced follo“.fmg a na‘tlon.al human
rights consultation in 2008 that called for human rights leglshtlon alqng
the lines of the English model. This was rejected, but a more limited scrutiny
function was given to Parliament requiring new Bills to be ac::on1pa111ed by
statements of compatibility with international human rights.”* The Ac_t als?o
created the Parliamentary Committee to examine and inquire into Bills in
terms of Australia’s international human rights obligations.

67 (¥Halloran, M, “Working Single Parents Kicked® The Au‘stral'iau‘(Sydney, 6 March 2013}.

68 Verbatim testimony provided by the MNational Council for Single Mothers and their
Children. ACOSS, *Supplementary Submissions’, above n 66, at 11—1.2. o

69 Saunders, P and Wong, M, Promoting Inclusion and Combating Deprivation: Recent
Changes in Social Disadvantage in Australia {Social Policy Research Centre (SPRC) Report
Series, Sydney, SPRC, University of New South Wales, December 2012) 54, N

7 Cox, E, “Whar the Government Wants to Ignore About Sole Parents and Jobseeking’ (The
Conversation, 17 January 2013), available at: fheconversatlon.edu.au/what-the-govemment-
wants-to-ignore-about-sole-parents-and-jobseeking-11582.

7! Human Rights (Parliamentary Scrutiny) Act 2011 (Cth). -

72 See Williams, G and Burton, L, ‘Australia’s Exclusive Parliamentary Model of Rights
Protection® (2013) 34(1) Statute Law Review 58.
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The Parenting_Payment cuts were the subject of the first inquiry by
the new Committee and thus an important test of Australia’s somewhat
minimalist new human rights framework. The Australian Council of Social
Service {ACOSS), together with 14 other individuals representing welfare
and human rights organisations” across Australia, requested an inquiry
by the Parliamentary Committee on 15 June 2012 into the Bill which
contained the cuts.” The letter of request described the proposed removal
of Parenting Payments to the grandfathered recipients as a human rights
violation.” It said that the Bill violated rights under ICESCR and CEDAW
as it impinged on the social security rights of sole parents, most of whom
are women, It also argued that the measure violated the principle of non-
retrogression by removing an existing benefit and went against the obliga-
tion of progressive realisation of rights. The letter said that the minister’s
statement of compatibility which accompanied the Bill was manifestly
inadequate and called for a public inquiry by the Committee.

The Committee agreed to hold an inquiry and invited oral evidence by
the government and the letters’ authors on 21 June 2012.7% It also allowed
further written submissions after the hearing. It produced an interim
report in September 2012 recommending that the Bill be deferred until the
outcome of a Senate Committee into the adequacy of Newstart,”” since it
said that if Newstart could not provide an adequate standard of living for
beneficiaries then the proposed Bill would ‘risk being incompatible with
the obligation in article 9 of ICESCR to ensure minimum essential levels of

73 The author was a signatory of the letter in her capacity as Visiting Fellow, Australian
Human Rights Centre, Faculty of Law, University of New South Wales. She also provided oral
evidence at the inquiry and contributed to the supplementary written submissions provided to
the Committee following the inquiry.

7 'The Social Security Legislation Amendment (Fair Incentives to Work) Bill 2012,

75 Letter from the Australian Council of Social Service (ACOSS) to Harry Jenkins MB,
Committee Chait, Parliamentary Joint Committee on Human Rights, ‘Request for Inquiry
by the Parliamentary Joint Committee on Human Rights into the Social Security Legislation
Amendment (Fair Incentives to Work) Bill 20127 (15 June 2012), available at www.aph.gov.aw/
Pnrliamentary_Business/Committees/Joinr/Human_Rights/Committee_“Activity/socialsecuriryl
correspondence/~fmedia/Committees/Senate/commirtee/humanrights_ctte/activity/social_
security/correspondencefletter_inquiry_ioint__committee_human_rights.ashx.

78 Parliamentary Joint Gommittee on Human Rights, Parliament of Australia, Examination
of Legislation in Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011
Interim Report: Social Security Legislation Amendment (Fair Incentives to Work) Bill 2012
Fourth Report (Canberra, Commonwealth of Australia, September 2012) 6.

77 An inquiry by the Senate Education, Employment and Workplace Relations References
Committee which was due to report by 29 November 2012, For the Committee’s report see
The $enate Education, Employment and Workplace Relations References Committee, The
Adequacy of the Allowance Payment System for Jobseckers and Others, the Appropriateness

of the Allowance Payment System as q Support into Work and the Impact of the Changing
Nature of the Labour Market {November 2012),
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social security’.”® Despite this recommendation, the Bi.ll was pgssed by both
Houses of Parliament on 9 October 2012. The Se_nate inquiry into Newstart
did in fact find that the payment was not providing for an acce_ptablle stan-
dard of living for anyone bur the short—te:rm9 unemploycd, with different
parties proposing different solutions to thl.S.-" The Parliamentary Human
Rights Committee produced a final report in Ma,rch 2013. ;
The Parliamentary Human Rights Comm_lttce s reports dem(_)nstrate ha
real engagement with the meaning of t_he right to social security i‘ln‘d the
right to non-discrimination. The Comgmttee als‘o carefully conmdereS cl:sl,:ues
of justification in relation to limitations of rights under the ICE 1 as
well as issues of non-retrogression. It developed a framevyork for ana ysis
looking at the legitimate objective of the measure, the rational connection
between the measure and the objective and whether the measure is pro-
portionate to the objective.®0 Its final report ralse.d concerns that the-cufs
to Parenting Payments would create additional financial stress gc;r sm;g e
parent families without improving their employmeqt prospects. It also
questioned the unwillingness of government to r;fstabhsh an 0ff1c1al. poverty
measure.32 It found that the government had failed to adequately incorpo-
rate its human rights obligations in developing the new laws. In part1c1_1|ar,
it found that the government had failed to consu.lt properly or consider
alternatives measures; failed to explore the likely impact (?f the measures
on the human rights of affected people; and h‘ad not put in place impact
assessment mechanisms for the future.3? On this la:st point, the Corprlmt'tee
proposed a review after 12 months to consider the impact of the leg,ls ath
and whether reasonable adjustments would be needled. Overal'l, it foup
that the government had not demonstrated that the right to social secm;ty
of affected individuals was being met. It was thus unable to cgncltlde that
the ‘measures are compatible with human rights’.# Thﬁ: Com[mttee.s report
is a welcome first consideration by the Austr_allian Parhamgnt of sogal secu-
rity measures in terms of Australia’s international humclm. r‘1ghts obhgatlo'ns.
At an earlier point, the ACOSS network that h.ad 1:1|t1ated the inquiry,
fearing that Parliament would ignore Fhe Cgmmlttee 5 recommendations
and pass the Bill, wrote to the Unitéd Nations Special Rapporteurnog
Extreme Poverty and Human Rights on 5 October 2012, The letter calle

78 Parliamentary Joint Committee on Human Rights, Exanination of Legislation: Interim
76, at 19. ' ) )
Re%oggeagg;:tg Education, Employment and Workplace Relations References Committee,
77. . . . . . . .

abg]vef’:rliamentary Joint Committee on Human Rights, Examination of Legislation: Final
Report, above n 62, at 14-15,

81 Ibid, at 28.

82 Ibid.

83 Ihid, at 29,

84 Ibid, at 30.
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on the Special Rapporteur to send an ‘urgent appeal’ to the government
to delay the Bill pendifig the Senate Newstart inquiry.?> The UN Special
Rapporteur together with the Chair-Rapporteur of the Working Group on
the issue of discrimination against women in law and in practice wrote to
the Australian government on 19 October 2012.86 In this letter they said
they did not want to prejudge the issue but wished to draw the govern-
ment’s attention to the applicable human rights norms and standards, These
included, inter alia, article 9 of ICESCR and CESCR General Comment
No 19 dealing with the right to social security and its adequacy. They also
raised issues of non-discrimination and the rights of children and women.
The authors set out the ICESCR and CESCR requirements regarding limita-
tions of rights and non-retrogression. Finally, they asked for the Australian
government’s cooperation and observations on a set of questions that they
said would inform their report to the UN Human Rights Council. The ques-
tions concerned the alternative measures considered; an assessment of the
impact of the Act on the groups affected; what consultations had occurred;
what measures were put in place to avoid indirect discriminatjon of women
and children; monitoring and redress mechanisms; and why the~Act was not
seen as violating human rights.

The questions are significant in that they emphasise consultation with
affected groups, principles of non-discrimination and impact assessment
in testing the reasonableness of the law and its compliance with the right
to social security. The Special Rapporteur’s letter appears to have had
some impact on the approach taken by the Parliamentary Human Rights
Committee in its Final Report, particularly with reference to the issues of
consultation, impact assessment and monitoring. To date the government

has not responded to the Special Rapporteur’s letter. The legislation took
effect on 1 January 2013,

Discussion

Despite Australia’s stated commitment to international human rights, the
above narrative of events surrounding Parenting Payment cuts highlights
a failure to properly engage with calls for it to respect its obligations.
Nevertheless, the efforts to bring human rights arguments into the debate

# Letter from Australian Council of Social Service, (ACOSS) *Urgent appeal to the United
Nations Special Rapporteur on Extreme Poverty and Human Rights on the proposed Intro-
duction of the Social Security Legislation Amendment (Fair Incentives to Work) Bill 2012 in
Australia’ {5 October 2012), on file with the author.

% letter from Maria Magdalena Sepilveda Carmona, Special Rapporteur on Extreme
Poverty and Human Rights and Kamala Chandrakirana, Chair of the Working Group
on the Issue of Discrimination Against Women in Law and Practice {19 October 2012),

Reference: UA Poverty AUS 2/2012, available at: spdb.ohchr.org/hrdb/22ndfpublic_- UA_
Awstralie 19,10.12_(2.2012).pdf.
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around welfare reform were important in the Australian context as they
offered welfare rights advocates an additional set of strategic tools and a
discourse for framing the Parenting Payment issue. ‘

The legislation which is now in place has had a harsh impact on thousam.:ls
of families. It violates the right to social security of affected sole parents in
terms of adequacy as it provides too little for an adequare.standard_ of hv;ng
and a dignified life. It is also unreasonably retrogressi\{e in removing exist-
ing benefits from a group that had expected to continue receiving these.
The cuts are also indirectly discriminatory against women which is the
group overwhelmingly affected. By expecting these mothers to seek work,
retrain or work and look after children without the necessary supports to
do so, and on very limited incomes, effectively marginalises this group even
further. This measure fails to provide recognition of single mothers’ care
tesponsibilities in assuming that single mothers are equa_lIy well placed with
dual parent families and childless individuals to f{nd their way out of unen-
ployment or to manage work and childcare. Ironically, glmost tvyo-thu‘ds of
the parents affected by the new law were already wlorkmg and it was the.se
parents who lost the most from the cuts.®” Removing some of their social
assistance simply made life more difficult for this group. '

The government’s response shows a lack of understanding of .the chal-
lenges of caring, alone, for school age children who need care m.school
holidays, when they are ill and before and after s¢':h001 hours, while also
balancing these demands against employer expectations that are not always
sensitive to these realities.®® The caring work that these women are pro-
viding is also not valued as socially necessary and beneficial labour. The
removal of Parenting Payments tested against the conceptual approac.h,
including the principles for a substantively equal, genc‘:lere.d right to social
security, set out at the start of this chapter, illustrates infringements of the
right in the following respects.

First, the failure to consider the context in which the cuts yvould oper-
ate reflects a lack of acknowledgment of the gendered realities faced b.y
this group of parents. Their access 1o the labour market is shapec.i by their
unremunerated childcare work and the impact that sole responsibility for
children has on their life circumstances. Failure to take account of this
context leads to violations of their rights to social security. In terms of the
principles set out at the start of the chapter, removal of P.a-renting Payments
shows disregard for principle one relating to the recognition of care work;
principle five relating to social security as an entitlement regardless of the

87 (’Halloran, ‘Working Single Parents Kicked®, above n 67. . .

88 Cox, E and Priest, T, “Welfare 1o Work: At What Cost to Parenting?’ (2008), available
at: pandora.nla.gov.au/pan/95161/20090223-1020/www.women.nsw.gov.aw/PDEWelfare_to_
Work_At_what_cost_to_parenting.pdf.
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person’s relationshjp to work; principle six relating to the design of social
security to promote gender equality; and principle seven regarding full and
equal access to social security.

Second, a substantive equality approach using the dimensions of recogni-
tion, redistribution, participation and transformation points to gendered
rights violations. On the Jeve] of recognition there was a failure to acknowl-
edge single parenrs’ care responsibilities and the challenges they face as well

of labour and inadequate provision of care, ¥

The principles for a substantively equal, gendered socia] security right
have been overlooked in the limiting of women’s access to adequate socia]
security. Rather than progressively realising the rights of this disadvantaged
group, their existing provision has been diminished, Tested in this way, the
Australian government has failed to meet its human rights obligations for
this group of single parents.

Income Management

The chapter now considers another legislative development, the introduc-
tion of income Management, in testing Australia’s compliance with the right
to social security, viewed through a gender lens.

Background

In June 2007, the conservative Howard government introduced the
Northern Territory Emergency Response (NTER, also known as ‘the
Intervention’) in fesponse to shocking reports of child abuse and violence

¥ Cortis and Meagher, above n 34, at 643, point to comparative research by Lambert that
links higher labour market participation and income by working mothers to supportive poli-
cies such as childeare and paid leave. Australia does not do well in this regard in comparison
with other rich democracies.
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against women in Aboriginal communities in the Northern Territory, %0
The most significant teport, prepared by the Northern Territory Board
of Inquiry into the Protection of Aboriginal Children from Sexual Abuse
entitled ‘Little Children are Sacred’, called for a wide range of measures and
services along with extensive consultation with the comimunities affected 9!
The government used the thetoric of crisis to speedily introduce a raft of
measures without any consultation with local people, Measures included
bans on alcohol, pornography, reforms to the justice system and employ-
ment projects, compulsory acquisition of Aboriginal land and significantly,
the introduction of compulsory income management.” The idea behind
income management was ‘the belief that undesirable behaviour can be
modified by the regulation of personal income’.** Quarantined income was
to be used for goods needed for the care of children, Women were aiso to

lently, to share their income support payments with relatives, The Racial
Discrimination Act was suspended so that the measures could be applied

Northern Territory.%6 In June 2012, the government enacted the ‘Stronger
Futures’ legislation which extended income management for a trial period

" Australia is made up of states and territories with the federal government having certain
additional powers in refation to territories, The Notthern Territory, while sparsely popu-
lated, has a dispmportionarely large indigenous population compared with other states and

%1 Northern Territory Board of Inquity into the Protection of Aburiginal Children from
Sexual Abuse, Ampe Akelyernemane Meke Mekarle: ‘Little Children are Sacred’ (Northern
Territory Government, 2007), available af; www.inquirysaac.ut.gov.nLdpdf/bipacsa_final‘
report.pdf. Discussed in Watson, N, “The Northern Territory Emergency Response-—Has it
Really Improved the Lives of Aboriginal Women and Children?* (2011) 35 Australian Feminist
Law Journal 147, 148-49,

1 Mendes, P, ‘Compulsory Income Managemens: A Critical Examinarion of the Emergence
of Conditional Welfare in Australia’ (2012) Australian Social Work 1, 4; Watson, above 91,
at 149-50 and 161-63.
Watson, above 91, at 150,

* In terms of s 132(1) and (2) of the Northern Territory Emergency Response Act 2007
(Cth) and ss 4(1), {2} and (4) and 6{2) and (3) of the Social Security and Other Legislation
Amendment {Welfare Payment Reform) Act 2007 (Cth),

Such as the Australian Human Rights Commission and the UN Special Rapporteur on the
Situation of Human Rights and Fundamental Freedomns of Indigenous People, James Anaya,

Social Security and Other Legislation Amendment {Welfare Reform and Reinstatement
of Racial Discrimination Act) Act 2010 (Ot Thm Aw cuio . v OO
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of five years to five areas outside the Northern Territory.®” It also extended
the School Enrolment and Attendance through Welfare Reform Measure
(SEAM), designed to suspend or cancel income support where a person fails
to ensure school enrolment and attendance, to further sites in the Northern
Tetritory.”$

Income management applies to certain categories of people such as ‘long-
term welfare recipients’ or ‘disengaged youth’ and can also be required for
people identified as vulnerable. In addition to compulsory income manage-
ment there is provision for voluntary income management. A portion of
income support is withheld and placed in a managed account which can be
accessed only for use on certain items of expenditure with a *basics card’
that can only be used at approved stores.??

Responses to the NTER

General Criticisms

The NTER and Stronger Furures have been met with angry-criticism from
many quarters. A general complaint has been the lack of consultation. This
was patently problematic in the top-down way in which the Howard gov-
ernment introduced the legislation, but even subsequent consultation efforts
by the Labour government were the subject of scathing condemnation. The
National Congress of Australia’s First Peoples said the consultations were
flawed and did not involve sufficient opportunity for indigenous people to
come up with their own solutions to the problems based on requirements
of international human rights.!% The Intervention has also been divisive
within the indigenous community both within and beyond the Northern
Territory. ™! Despite the government’s claim that the Stronger Futures

%7 Stronger Futures in the Northern Territory Act 2012 (Cth). The additional areas con-
tain high numbers of culturally and linguistically diverse communities of recent migrants
and refugees. Australian Human Rights Commission (AHRC), ‘Stronger Futures in the
Northern Tetritory Bill 2011 and Two Related Bills: Australian Human Rights Commission—
Submission to the Senate Community Affairs Legislation Committee’ (Sydney, AHRC, 6
February 2012) 29,

8 Social Security Legislation Amendment Act 2012 (Cth).

% 'Halloran, The Independent Social Security Handbook, above 1 60, at 108.

19 National Congress of Australia’s First Peoples (NCAFP), *Statement to the Parliamentary
Joint Committee on Human Rights on the Parliamentary Scrutiny of Human Rights as applied
to the Stronger Futures in the Northern Territory Bills (2011)* {Redfern, NCAFP, June 2012}
6. See also Partridge, E, Maddison, S and Nicholson, A, ‘Human Rights Imperatives and the
Failings of the Stronger Futures Consultation Process’ (2013) 18(2) Australian Journal of
Hunan Rights 21.

101 See Watson, above n 91, for a discussion of some of the differences between Aboriginal
women around the Intervention. Also see Mendes, ‘Compulsory Income Management’, above
n 92, at 8-9 on some of the reasons for the different perspectives.
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legislation promotes rather than violates human rights,'°? the measures

arguably constitute indirect race discrimination since they ap]?ly primaril)j
to indigenous people. Government’s claim that they are ‘special measures
to advance the interests of a disadvantaged group has not been well justi-
fied or demonstrated. On the contrary, they appear to violate social security
beneficiaries’ autonomy and choice, create stigma and rcinfolrce existing
inequalities and stereotypes experienced by Indigenous Australians. .

Another concern, particularly relating to the income management provi-
sions, is that the Intervention has been used to mask a significant qum):
change from welfare entitlement to control, using the NTER as a ‘pilot
for further roll out to the broader non-indigenous population and par-
ticularly to those marginalised individuals and groups who are regarded as
dysfunctional.!®3 In a similar vein, Mendes suggests .tl?at c-(nr'lpulsory
income management reflects a shift from structural to ll‘lleldqul?th expl:%—
nations of social disadvantage and is a continuation of the increasing condi-
tions being imposed on social security recipients,!04 There is also a strong
argument about the failure of the government to support its assertion that
the measures are beneficial with adequate evidence.!®’ In addition, the
situation facing children and others that were meant to be assisted by the
Intervention has only worsened,19¢

Gender Related Criticisms -

What has not always been evident in the wide-ranging public debateion
the Intervention is the gendered impact of the measures. In pure m{merlcal
terms, the income management provisions affect women disproportionately
since three-fifths (61 per cent) of income managed people in October 2011
were women.'% It is generally women who do the shopping for f‘an:nilf:s.
A study of women’s experience of income management showed a majority
were feeling demeaned by having to use the basics card and most did not

102 Letter from Jenny Macklin MP to the Honourable Harry Jenkins MP, ‘Assessment of
Policy Objectives with Human Rights—Stronger Futures in the Northe_rl_l Tcrrlsory_ E'ull 201;;
Stronger Futures in the Northern Territory (Consequential l;mcl Trans;nonal Provisions) Bill
20177 (letter and attached submission to the Parliamentary Joint COlTllTl'lttCC on Hurpan R1gi.1ts,
27 June 2012),, available at: www.aph.gov.aull’arliamentary_Busm.css/Commltteesljomt/
Human_Rights/Committee_Acrivity!srrongerfutures/backgroundf—-/medm/Cgmmltr_eeslSenate/
committee/humanrights_cttefactivity/stronger_futures/correspondence/mfcsia_chair_280612.
as%% Cox, E, ‘Evidence-Free Policy Making? The Case of Income Management’ (2011} (12)
Journal of Indigenous Policy 1.

104 Mendes, “Compulsory Income Management®, above n 92,

195 Cox, ‘Evidence-Free Policy Making?’, above n 103. o

108 Cox, ‘Evidence-Free Policy Making?, above n 103, at 85, says this is evidenced by
povernment’s own statistics. ) _ B

107 Bray, JR et al, ‘Evaluating New Income Management in the Northern Territory: First
Evaluation Report’ (Syduey, Social Policy Research Centre, July 2012} 57-58.
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manage their finances tesponsibly on their own,

Fa.mily violence (often directed at woinen) is one of the triggers for the cat~
cgorisation of a person requiring income Mmanagement. The Australian Law
Reform Commission has examined the link between family violence and
income management and has found that compulsory income anagement
can be dangerous and inappropriate in the context of family violence, 109 [
recommends that it should not be used in such cases. Ironically, the preven-
tiop of family violence is one of the stated objectives for the introduction

within the historical context of control over Aboriginal women coupled
with their invisibility as hoiders of rights.111 Protectionist legislation was
used to control Aboriginal women’s sexuality, relationships and families. As

were a_ldministered on their behalf, a Practice which continued late into the
twenneth‘ century, Similarly, welfare payments were controlled o recipients
were subject to surveillance until their trustworthiness was established,

Discussion

The women’s rights dimensions of income management have also been
missing from hurman rights objections to the measures. Yet the measures, in
iImpacting harshly on indigenous women, constitute indirect discrimination
on the basis of race and gender. This results in both multiple and intersec-
tional forms of discrimination for the group of women involved, Because
of their race and thejr gender, women in the income-managed communities
are facing daily indignities and a loss of autonomy. Their vulnerability as
4 marginalised group in Australia is being intensifi —indigenous wormen

Tef(l;itory’ {Canberra, Equality Rights Alliance, 2011),
Australian Law Reform Commission (ALRC), Family Violence and Commonweaith

Laws—Improving Legal Frameworbs: Fingl Report (ALR
November 2011) 24783, port (ALRC Report 117, Sydney, ALRC,

1Y Ibid, ar 260,
" Warson, above n 91, at 156-38.
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are seen as ‘other’ or different from the ‘rest of Australia’, This locatig
allows for legislated indignities to go largely unnoticed and unchallenge:
Violations of the right to social security have been identified in huma
rights objections to the Intervention as involving issues of discriminatio
based on race, but these have not considered the specific gender dimension
of the right to social security in relation to women who are the subjects ¢
the laws,

Women’s care responsibilities and unpaid work in household reproduc
tion contribute to their disproportionate representation as welfare recipients
Indigenous women face discrimination in their access to the right to socia
security, which serves to deepen their already considerable disadvantage
Using the conceptual approach and principles set out ar the start of thi:
chapter, the violations of women’s right to social security become apparen
in the context of income management in the Northern Territory and the
further sites where it is being introduced. The NTER measures fail in rela-
tion to the first principle on the recognition and support for care work; the
fifth principle concerning the provision of social security to all who need it
regardless of their relationship to work; the sixth principle relating to the
design of social security systems that promote equality; and the seventh
principle of full and equal access by women to social security.

Bringing a substantive equality lens into an examination of the right to
social security focuses attention on issues of recognition, redistribution,
Participation and transformation, Women who are subject to the income
management provisions face ‘mistecognition’!'? in the way in which they
are targeted, demeaned and stigmatised by the taws.!!3 From a distriby-
tive point of view they are prevented from making choices about expen-
diture, sometimes leading to financial disadvantage.!* With regard to
participation, they have been inadequately consulted and have not been
able to shape measures to address the difficulties they face—instead, they
feel imposed upon and confused by the changes.!!S Rather than seeking
transformative means of empowering indigenous communities to find ways
of tackling violence against women and children, income management
has reinforced an historical pattern of colonial paternalism and control,
particularly over women.

Worryingly, these measures are being extended to other vulnerable com-
munities containing recent migrants and refugees, where women face addi-
tional forms of discrimination on the basis of sex, race, ethnicity, religion,
language and culture alongside their migrant status. The introduction of

M2 Touse Nancy Fraser’s term Fraser, N, Scales of Justice {(Cambridge, Polity Press, 1008 14
133 Fquality Rights Alliance, above n 108, at 29-32.
14 For examples see ibid. at 21-7%
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compulsory income management goes further down the path of condition-
ality and control within the Australian social security systern. This shift
from social security as a right to something that requires ongoing proof
of a person’s deservingness is a dangerous trend. Greater conditionality is
accompanied by increased monitoring and punitive controls that undermine
the right to social security.!’® Income management imposes hardships on
women recipients of social security who are carrying care burdens of the
society and who should be entitled to welfare support, without limitations,
despite their lack of paid work, This support should be fully accessible
without harsh, discriminatory and inappropriate conditions attached to it,
within a social security system that is designed to improve the position of
wornen rather than stigmatise and burden them. Tested against the prin-
ciples for a substantively equal, gendered right to social security, the income
management measures fail in that they hamper women’s access to the right
and, rather than promoting gender equality, the design of the measures rein-
forces women’s disproportionate household responsibilities while imposing
new and additional hardships,

CONCLUSION

The Australian social security system, while sufficient in parts, is not ade-
quately meeting the needs of a significant section of the poor, This failing
has important gender dimensions as women comprise the majority of the
poor and of those providing care in society and an overwhelming majority
of single parents. Social security, once seen as an entitlement, is increasingly
dependent on the fulfilment of conditions, many of which are difficult for
women with care responsibilities. Single mothers are being moved onto
social assistance that does not provide for an adequate standard of living,
particularly in a country with such wealth. The Northern Territory mea-
sures added a race dimension to social security provision that has impacted
harshly on indigenous women and is being rolled out to other vulnerable
groups. Both issues relate in part to the structuring role of care in the gen-
dered division of labour and its adverse impact on women across the life
course in Australia. They also highlight the failure of government to address
this structural inequality. On the contrary, the current policies reinforce
the marginalisation of the most disadvantaged groups of women and leave
existing divisions intact,

Tested against the conceptual approach and the principles for a sub-
stantively equal, gendered social security right discussed at the start of this
chapter, Australia scores poorly in relation to the two issues discussed here.

16 YWaish, T, ‘Breaching the Right to Social Security” {2003) (12) Griffith Law Review 43,
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Parenting Payment cuts are pushing a large group of single women and
their children into poverty in the guise of efforts to encourage their further
employment. This is somewhat cynical given that many of the mothers are
already in work, will struggle to balance further work and care without
adequate social provision of affordable child care and will face difficulties
in finding appropriate work in the current employment context. Poor single
mothers are facing violations of their rights to social security since the cur-
rent measures are inadequate, substantively unequal and fail to address
principles of the inclusion of care and unpaid work. Similarly, indigenous
wormen and other marginalised women have encountered violations of their
rights to social security with the introduction of income management. Their
full and equal access to social security has been circumscribed as a result
of their race, their physical location as well as their gender location, which
is in turn related to their caring responsibilities in society. The principles
advanced in this chapter relating to recognition of care and unpaid work,
and access to and design of social security, are not being followed. The
stigma and stereotyping that accompanies these measures results in indirect,
intersectional race and gender discrimination in violation of their equality
and social security rights.

The lack of comprehensive human rights laws within the domestic con-
text means that options to challenge these deficiencies using human rights
are restricted. International bodies are being resorted to but these clearly
have limited persuasive power in the Australian setting, Nevertheless, there
appears to be a new, albeit small, space for engagement around human
rights with the establishment of the Parliamentary Joint Committee on
Human Rights. The recent advocacy around both the Parenting Payment
Cuts and the Northern Territory laws has introduced some human rights
discourse on social security into public debate. The gender dimensions of
this debate have, however, been more limited. The use of a gender analysis
within a human rights approach enables an understanding of the specific
violations of the right to social security that affect certain groups of disad-
vantaged women in Australia. This understanding can be used to address
such violations and deficiencies in the social security system to ensure that
these groups of women are substantively included and that the system
advances rather than impedes the realisation of gender equality in society.
This decper understanding of the right to social security from a gender per-
spective is needed to inform improvements to social security in Australia.



