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I   INTRODUCTION 
 

Do we live in an age of judicial hegemony? It is a commonplace observation that 
there has been a rise in judicial power around the globe. Aharon Barak, former 
President of the Supreme Court of Israel, once said that ‘nothing falls beyond the 
purview of judicial review; the world is filled with law; anything and everything is 
justiciable’.2 Scholars have described this phenomenon as a ‘judicialisation of politics’: 
a growing intrusion of the judiciary into realms once the preserve of the executive and 
legislative and a corresponding transfer of power to the courts.3 Policy decisions that 
were once the exclusive preserve of democratic institutions are now ultimately 
resolved by judges, often in the guise of determinations about rights. This 
judicialisation has expanded to include matters of the utmost political significance that 
define whole polities.4 No less than the identity of the United States President was 
determined in 2000 by the Supreme Court.5 Further, legalistic methods of analysis are 
rapidly colonising routine decision-making within parliamentary committees and 
administrative agencies.  

This article examines the extent to which there has been a rise in judicial power in 
Australia. Has the control and influence of Australian courts increased relative to the 
power exercised by the legislative and executive branches? Do courts routinely have 
the final say on contested policy questions? Has there been a ‘judicialisation of 
politics’ in Australia? Such questions invite both comparative and historical 
evaluations. To what extent have Australian courts participated in the worldwide rise 
in judicial power? To what extent are Australian courts more powerful than they were, 
say, 50 years ago? 

These questions are relevant to several central concerns of contemporary public 
law. One is the proper role of the courts and their ability to perform their central rule of 
law function. Traditionally, judicial independence has been thought to rely on an 
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apolitical judiciary. While the ‘fairy tale’ that judges do not make law may have long 
been exploded,6 there remain standards against which judicial reasoning can be 
assessed,7 which gives rise to questions of whether the courts have overstepped the 
mark. In particular, does the courts’ entry into partisan decision-making call into 
question their legitimacy more generally? Another issue is the ‘central obsession’ of 
American public law theory, the counter-majoritarian difficulty — the concern that 
unelected judges have power to overturn the decisions of democratically elected 
institutions.8 The more the courts extend into the policy realm, the more acute this 
dilemma becomes. And another concerns the desire to ensure that contemporary 
democratic regimes properly protect human rights, and the extent to which this should 
be the province of the courts or the democratic branches.9  

In this article we argue that there has been a modest rise of judicial power in 
Australia. This rise in power is attributable to the development by the High Court of a 
handful of important constitutional doctrines which involve an incursion into 
democratic decision-making, and there has been a significant expansion of the grounds 
on which executive action can be held unlawful. Apart from this, however, in few 
areas of policy or political decision-making can it be said that the High Court has the 
final say. Even in many of the High Court’s most ambitious and controversial 
moments, the political branches retain substantial latitude in implementing their 
policies.  

If this is so, it raises a deeper question. Why has Australia largely resisted a 
powerful and sweeping trend that has characterised most other comparable countries? 
We argue that while several factors are at play, the prime reason for this is the absence 
of a national bill of rights, both statutory and constitutional. Australia is very nearly 
unique in the world in this respect. Bills of rights give litigants an opportunity to 
involve courts in the review of administrative and legislative decisions in virtually any 
field of policy-making. When bills of rights are constitutional, they also give the courts 
a final say over the balance to be struck between competing rights and public goods. 
Bills of rights transfer very significant decision-making power to the courts. If the 
judges make use of these powers, they become accustomed to playing a much more 
overt policy-making role and this mindset has a tendency to tip over into the exercise 
by courts of their adjudicative functions more generally, particularly in constitutionally 
or politically significant cases. The resulting judicialisation of politics extends beyond 
‘ordinary’ rights jurisprudence into the determination of what Ran Hirschl has called 
‘the most pertinent and polemical political controversies a democratic polity can 
contemplate’.10 Against these trends, judicial and political culture in Australia have 
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been relatively resistant to the courts playing a more overt policy-making role. The 
courts have tended to preserve a firm distinction between law and politics, leaving the 
policy merits of a particular law for the legislature to determine, and in administrative 
law they have maintained that their role is to adjudicate on the legality of a decision, 
with the merits being a matter for the decision maker. A robust political culture 
dominated by a disciplined party system, which is not slow to criticise the courts where 
they step outside their perceived legitimate role, reinforces this judicial ‘reticence’.  
 
 

II   THE RISE OF JUDICIAL POWER WORLDWIDE 
 
There is a well-developed comparative literature documenting a worldwide expansion 
of the role of the courts. This expansion of judicial power is often treated as 
synonymous with a kind of ‘juristocracy’,11 namely an increasing intrusion of judicial 
and legalistic decision-making into the political realm. Two features of this 
judicialisation of politics have been identified. The first is the increasing determination 
by courts and judges of decisions and policies that were previously within the province 
of the other government branches, the legislature and the executive.12 When judges 
come to have the final say on policies, the political branches find it difficult or 
impossible to overrule their determinations. A second feature is the increasing adoption 
of judicial-like decision-making methods outside the courts, especially through the 
adoption of legalistic rules and methods of reasoning by administrative decision-
makers and parliamentary committees, the former in response to the threat of judicial 
review,13 the latter sometimes as a result of legislative requirements.14 When either or 
both of these kinds of judicialisation exist in a jurisdiction, there can be said to be a 
rise in judicial power. They are, however, distinct trends that need to be assessed 
independently of each other.  

Dramatic and controversial examples abound from around the globe. The United 
States Supreme Court held in 2015 that the Fourteenth Amendment to the United 
States Constitution requires States to license marriages between two people of the 
same sex and to recognize marriages between two people of the same sex which were 
lawfully performed out of State.15 In 1973 the Indian Supreme Court ruled that not 
even a formal constitutional amendment could legally abrogate from certain 
fundamental elements of the ‘basic structure’ of the Constitution.16 In 1995 the 
Hungarian Constitutional Court struck down as unconstitutional various elements of 
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the austerity measures introduced by the Hungarian government designed to ward off 
bankruptcy.17 The South Korean Constitutional Court in 2004 overturned the 
impeachment of President Roh Moo Hyun by the National Assembly and reinstated 
him to office.18 In 2001 the Fijian Court of Appeal held that the 1997 Constitution19 
remained in force notwithstanding its purported overthrow by the Commander of Fiji’s 
Military Forces.20 It has been argued that the judges of the Turkish Constitutional 
Court have become ‘co-legislators’, overturning constitutional amendments for 
substantive reasons under the guise of enforcing the principle of secularism.21  

Various reasons for the judicialisation of politics have been proposed. One 
scholar has suggested that a separation of powers, a ‘politics of rights’, interest group 
litigation, ineffective majoritarian institutions and wilful delegation by governments 
are all conditions which may facilitate a rise in judicial power.22 Other institutional 
features are also significant, such as who has standing to bring constitutional cases, and 
whether non-parties are permitted to make submissions as amicus curiae. However, the 
most common explanation for the global increase of judicial power is the prevalence of 
rights instruments which have been adopted by many countries. While the extent of the 
increase of judicial power is debated, it is typically acknowledged that the introduction 
of constitutional bills of rights and statutory human rights enactments has increased the 
power of the judiciary.23 In the absence of such rights instruments, the scope for 
judicial review is much more limited, being based primarily on matters of procedure 
and legality.24  

 
 

III   IDENTIFYING THE RISE IN JUDICIAL POWER 
 

How is a rise in judicial power to be identified, explained and assessed? The 
comparative literature generally focusses on the balance of power exercised by the 
legislature, the executive and the judiciary respectively, and assesses the extent to 
which there has been an increase in judicial power at the expense of the power 
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exercised by the non-judicial branches.25 According to this approach, the mere fact that 
more cases are brought before the courts, or that courts overturn more government 
decisions or legislation than previously, is not necessarily indicative of a rise in judicial 
power; it could be that these are merely an inevitable consequence of an increasing 
number of governmental decisions being made. The relative increase in the power of 
courts is what matters, not an increase in the power exercised by all three branches of 
government taken as a whole.  

In our view, an increase in judicial power can also occur through an overall 
increase in the power of government, in which the judiciary partakes, but without a 
corresponding diminution of the powers exercised by the non-judicial branches. In 
Australia, as in many other countries, there has been a sustained growth in the quantity 
and complexity of primary and secondary legislation over many decades,26 
accompanied by a marked, but less sustained, long term growth in the size of 
government relative to the private sector.27 Alongside these trends has been a 
corresponding growth in the functions and powers exercised by tribunals and courts — 
deliberately conferred upon them by legislation. There is no doubt that there has been a 
very significant rise of judicial power in this sense in Australia. Legislation is 
frequently enacted conferring new powers on courts and tribunals. Some notorious 
examples include the powers conferred in the fight against organised crime and 
international terrorism, such as control orders, declarations against criminal 
organisations and anti-fortification orders.28 But the trend is more widespread than 
high profile examples such as these.29 In our view, these developments raise significant 
concerns not only for their potential interference with individual civil and political 
rights,30 but also for the incursion of state institutions and legalistic modes of 
regulation into fields occupied by institutions of civil society,31 juridifying and 
bureaucratising them in a manner that can hinder their ability to contribute to the 
common good.32  
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While we think that state displacement of roles formerly played by the 
‘intermediate’ institutions of civil society is a serious problem, we do not consider 
further in this article the rise of judicial and governmental power in this general sense. 
Rather, in line with the comparative literature, we consider the rise in judicial power in 
Australia in terms of the balance between the branches of government and the extent to 
which there has been a transfer of power from the other branches to the courts. In our 
view, the primary way that an increase in judicial power has the potential to occur in 
Australia is through unrestrained and expansive approaches to constitutional 
interpretation and the interpretation of statutes that are accorded a quasi-constitutional 
status, such as statutory charters of rights. Novel advances in the common law effected 
by the judiciary may be overturned by legislation, and unwelcome interpretations of 
legislation can also be ‘corrected’ by subsequent legislation, but this does not apply to 
constitutions and politically unamendable statutes. For this reason, we focus on 
constitutional and quasi-constitutional jurisprudence in this sense.  

Measuring a relative rise in judicial power is not a simple exercise. Two scholars 
recently wrote that ‘there is no consensus on the concept or the measure of judicial 
power’.33 In a recent paper, Stephen Gardbaum has proposed that the best measure of 
judicial power is not simply the number, frequency or proportion of cases in which 
courts use the power of judicial review to strike down legislation or administrative 
action, but a more rounded assessment of how consequential court decisions are in 
terms of affecting the outcomes of important constitutional and political issues and 
their impact on political and social life.34 Gardbaum argues that the consequential 
power of the courts is a function of three broad factors: (1) formal legal rules and 
powers, (2) legal and judicial practice, and (3) the immediate political and electoral 
context.35 Prime among the formal legal factors, Gardbaum says, is the existence of a 
justiciable written constitution, or a bill of rights with constitutional status. At this 
most basic level, Australia has a written constitution, but unlike many other countries, 
does not have a constitutional bill of rights, let alone a statutory one. According to 
Gardbaum, these factors are highly significant, but they are not the whole story. It is 
also relevant to consider the exact terms and scope of the constitution as well as the 
extent of the powers and jurisdiction available to the courts.36 Of the particular 
measures that Gardbaum discusses, it is especially relevant to observe that the 
provisions of the Australian Constitution are largely restricted in their scope to 
defining the institutions of the Commonwealth and conferring powers upon them.37 
The Australian Constitution is not deliberately ‘transformative’; it does not seek to 
bring about fundamental social or political change, except in the sense that its central 
purpose was to unite six Australian self-governing colonies into a federal 
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commonwealth.38 In relation to the High Court in particular, it is relevant to note that 
the judicial power of the Commonwealth is constitutionally vested in the High Court, 
other federal courts and State courts exercising federal jurisdiction39 and that the power 
of judicial review, although not expressly stated, has always been understood to be 
intrinsic to the Constitution’s design and purpose.40 The High Court has jurisdiction to 
issue various constitutional writs and make binding declarations of invalidity, but it 
does not issue advisory opinions.41 Unlike some constitutional courts, the High Court 
does not have authority to rule on constitutional amendments,42 but it may be 
practically difficult for political actors to secure constitutional amendments in order to 
reverse court decisions.43 Individuals and politicians can initiate constitutional 
proceedings before the courts, but the rules of locus standi in Australia are stricter than 
in other countries.44 Judges are appointed by governments, no legislative approval for 
their appointment is required and no judges are popularly elected in Australia; federal 
judges have tenure to age 70 and are therefore institutionally independent.  

As Gardbaum argues, however, constitutional formalities are not the whole story. 
It is also important to consider legal and judicial practice.45 Courts may have 
substantial powers, but whether they actually exercise those powers, and the manner in 
which they exercise them, can vary. Here, it is pertinent to observe that Australian 
courts, and especially the High Court, frequently hold that legislation is 
unconstitutional and administrative action unlawful even when such decisions run 
contrary to the policies, preferences or expectations of governments, and they do so 
confident that their decisions will be obeyed, even if they are also occasionally 
publicly criticised, sometimes sharply.  

Lastly, Gardbaum proposes that the consequential power actually exercised by 
courts depends on the immediate political, electoral and (we might add) social context 
in which the courts operate.46 Countries that are totalitarian, autocratic or authoritarian 
usually have very weak courts that are subjected to significant political influence or 
control, notwithstanding the formal powers that a written constitution may appear to 
confer upon them. Even in democratic countries a single party may play an enduring or 
dominating role in the political scene and therefore be in a position to make highly 
politicised judicial appointments and otherwise leverage or manipulate the courts. In 
other democratic countries, however, it may be very rare for single parties to form 
governments in their own right, with the result that consensus judicial appointments 
acceptable to all partners in the governing coalition must be sought. Against these 
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possibilities, as before, Australia falls somewhere in the middle: it is a genuine 
democracy in which electoral results periodically oscillate from one side of politics to 
another, but in which a single party, or a tightly-disciplined standing coalition of 
parties, is usually able to form government and therefore control judicial appointments. 
Although political orientations do sometimes play a role, Australian courts are not 
routinely packed, and appointees are not appointed for overtly partisan reasons.47 
Persons appointed to judicial office are almost always relevantly qualified and highly 
experienced. There is no discernible practice of systematically appointing very young 
lawyers as judges in order to influence the direction of the courts over the long term, or 
appointing lawyers who are close to retirement in order to destabilise the courts, as 
happens in some countries. While Australian judges are generally well-respected, they 
are nonetheless conscious that the goodwill of the public and the support of the 
political class depends on the non-partisan manner in which they exercise their powers.  

 
 

IV   THE RISE OF JUDICIAL POWER IN AUSTRALIA 
 

Based on the factors discussed in the previous section, we would expect 
Australian courts to be moderately powerful within the basic parameters set by the 
Australian constitutional system. There are, throughout the history of the High Court, 
numerous examples of both majoritarian decisions — those which have upheld the 
validity of the actions of the legislative or executive branches — as well as counter-
majoritarian decisions. As discussed above, however, the power of the judicial branch 
cannot be reduced to a single metric, but must be assessed relative to the overall 
patterns of decision-making within the constitutional system. The exercise of judicial 
power in Australia is best explained both thematically and chronologically. Considered 
thematically, key topics concern the High Court’s jurisprudence on federalism, express 
rights, implied rights, the separation of powers and the principle of legality. When 
considered chronologically, the High Court’s jurisprudence on these and other topics 
has undergone significant change and development. 

 
A   Thematic overview 

 
For much of its history, the High Court has exercised a strong federalism-based 

judicial review, and has invalidated many Commonwealth and State laws on federal or 
federal-related grounds. The early High Court’s doctrinal approach was broadly pro-
states, having developed a jurisprudence designed to protect the nature of the federal 
compact, in particular the doctrine of implied immunities and reserved powers.48 The 
Court’s later doctrinal approach has been much more favourable to Commonwealth 
power, as illustrated by its approach to the interpretation of federal heads of power, 
characterisation of federal laws, approach to application of s 109 inconsistency, the 
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approach to Commonwealth taxation powers and the grants power under s 96.49 While 
this illustrates the point that doctrinal choices by the High Court can have significant 
consequences for the federal balance of power, it is difficult to characterise this as a 
rise in judicial power relative to the other branches. For the most part, these doctrinal 
and constructional choices relate to the constitutional distribution of power between 
the Commonwealth and the States and therefore a power denied to one level of 
government would often be available to the other level.50 That said, it must be 
acknowledged that many decisions have certainly prevented federal governments from 
implementing their wishes. Whether this represents an exertion of judicial power over 
the legislature and executive depends, in part, on whether the High Court has been 
faithfully applying the Constitution in such cases. Here it might be said that the Court 
has been too deferential to the elected branches.51 

Australia, as is well known, has no constitutionally entrenched bill of rights, and 
its Constitution contains few rights, because the framers trusted the institutions of 
parliamentary responsible government to provide sufficient safeguards.52 The rights 
that are contained in the Constitution have typically been given a relatively narrow 
construction. Section 41 has been interpreted as a transitional provision with no current 
legal effect.53 A narrow purposive interpretation has been given to the ‘establishment’ 
and ‘free exercise of religion’ protections in section 116.54 It has been argued that the 
Court’s interpretation of s 80 has rendered it an ‘illusory’ protection, because it leaves 
it open to Parliament to determine which offences are indictable.55 Other rights 
provisions have been given somewhat wider interpretations: the scope of section 117 
was expanded in Street,56 and s 51(xxxi) has been used to strike down a considerable 
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array of laws,57 including the Chifley Government’s bank nationalisation scheme,58 
although many more challenged laws, some of them politically very significant, have 
been upheld.59 The prohibition on laws interfering with freedom of interstate trade, 
commerce and intercourse in section 92 of the Constitution has also been used by the 
Court, particularly under its ‘individual rights’ interpretation of the provision, to strike 
down legislation regulating trade and commerce of that description.60 However, the 
Court’s decision in Cole v Whitfield in 1988 considerably reduced the scope and effect 
of the provision, and the invalidation of laws has become less frequent.61 

Perhaps ironically, the Court has been more adventurous in the development of 
implied rights, particularly an implied freedom of political communication which the 
Court found in 1992 imposes constraints on the ability of the Commonwealth 
Parliament to make laws limiting freedom to discuss political matters.62 To this has 
since been added a constitutionally entrenched guarantee of universal adult suffrage 
(subject to reasonable and proportionate limitations)63 and what has been called a 
guarantee of ‘[e]quality of opportunity to participate in the exercise of political 
sovereignty’.64 Numerous laws, many of high political significance, have been struck 
down on these grounds,65 while other laws have been read down so as to comply with 
the implied freedom,66 and the common law of defamation has also been adjusted as a 
result.67  
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The Court’s decisions in these cases generated considerable controversy.68 Some 
defended them on the ground that freedom of political speech is an essential element of 
a properly functioning democratic system, and that the decisions therefore enhanced 
Australian democracy rather than diminished it.69 Others questioned their legitimacy 
on the ground that all of the evidence suggests that no such intention or understanding 
existed when the Constitution was drafted, popularly approved and enacted into law.70 
While each step in the reasoning may have seemed plausible, when the cumulative 
effect of the reasoning is considered, not only was the result far-removed from the text 
of the Constitution, but it involved a significant transfer of power to the courts to make 
determinations about the proper political balance to be struck in relation to the legal 
regulation of elections and political speech. While the framers of the Constitution 
intended to establish a system of representative and responsible government, it did not 
follow that they, or the voters who ratified the Constitution, intended that unelected 
judges should have the authority to determine whether laws enacted by a 
democratically elected Parliament are constitutional on this ground.71 

Also noteworthy is the High Court’s separation of powers jurisprudence. The 
High Court has jealously guarded the institutional independence of the federal 
judiciary, imposing limitations on the functions that may be conferred on federal courts 
and judges. Perhaps ironically, this doctrine limits the ability of the courts from 
playing a more active role under statutory human rights enactments, but it also limits 
the capacity of the Parliament to determine what the powers and functions of the courts 
should be. In its highly significant decision in Momcilovic v The Queen the Court held 
that the power to issue declarations of inconsistent interpretation under s 36 of the 
Charter of Human Rights and Responsibilities Act 2006 (Vic) was not an exercise of 
judicial power, and therefore could not be conferred on courts exercising federal 
jurisdiction.72  

The Victorian Charter and the ACT Human Rights Act 2004 require 
parliamentary committees to scrutinise legislation for its consistency with human rights 
norms and require public authorities to act compatibly with human rights and give 
proper consideration to human rights in making decisions,73 contributing to a 
juridification of the way in which parliaments enact legislation and public authorities 
administer the law in those jurisdictions. These enactments also authorise courts to 
interpret legislation in a way that is compatible with human rights, but only where it is 
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possible to do so consistently with the purpose of the law.74 Under corresponding 
legislative provisions in the United Kingdom and New Zealand, the courts have been 
willing to depart from the unambiguously clear intentions of the Parliament by 
‘read[ing] in words which change the meaning of the enacted legislation’ so as to make 
it compliant with the court’s interpretation of human rights norms.75 Despite their 
tighter language, the Victorian and ACT Charters could arguably have been applied by 
Australian courts in a similarly expansive way,76 but in Momcilovic a majority of the 
High Court adopted a narrower approach to the reading down provision in the 
Victorian Charter, thereby securing its constitutional validity. Central to this finding of 
validity was the proposition that s 32(1) preserved ‘the traditional role of the courts in 
interpreting legislation’ and did not confer on the courts what might amount to a ‘law-
making function’.77 Unlike the national human rights regimes of the United Kingdom, 
Canada, South Africa, New Zealand and Hong Kong, the Victorian Charter is subject 
to a written federal Constitution which, as interpreted by the High Court, requires that 
courts exercising federal jurisdiction may only be invested with ‘judicial power’.78 An 
amendment to the Australian Constitution — such as the incorporation of a Bill of 
Rights — would be necessary to change this.  

Momcilovic has thus had the consequence of effectively preventing Australian 
legislators from fully implementing a ‘dialogue’ model of human rights protection.79 
Rather, consistently with the reasoning in Momcilovic, it has been the principle of 
legality that has played a more significant role in Australian jurisprudence. This 
principle requires courts to interpret statutes ‘where constructional choices are open, to 
avoid or minimise their encroachment upon rights and freedoms at common law’.80 
Prompted, it has been said, by the rise of human rights ‘as a core concern of the 
international legal order’ in the aftermath of World War II, the principle of legality has 
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been applied with increasing vigour in Australia.81 Indeed, this has occurred to such an 
extent that it can be said that the courts have developed ‘a common law bill of rights, 
freedoms and principles that is strongly resistant to legislative encroachment’ under the 
guise of the principle of legality.82 Chief Justice French described the principle of 
legality ‘as “constitutional” in character’ and ‘that common law freedoms are more 
than merely residual’.83 Under the doctrine of legality, Parliament retains the power to 
override common law rights and freedoms, but it must do so unambiguously. 
 

B    Chronological development 
 

For much of its history, the High Court has been cautious of judicial law-making, 
developing the law in an incremental way, and aspiring to maintain predictable and 
stable outcomes by adhering to precedent.84 The predominant approach to 
constitutional interpretation has been characterised as ‘literalism’ (namely, that 
‘constitutional words are to be given their full, natural or literal meaning as understood 
in their textual and historical context’) or ‘legalism’ (namely that ‘constitutional issues 
can and should be resolved only by reference to norms and values within the “four 
corners” of the Constitution’).85 However, no one ‘modality’ of constitutional 
interpretation dominates. As Gummow J once put it, questions of interpretation of the 
Constitution ‘are not to be answered by the adoption and application of any particular 
all-embracing and revelatory theory or doctrine of interpretation’.86 Judges routinely 
justify their interpretations by reference to the modalities of text, structure, history, 
ethics, prudence and doctrine.87 Nevertheless, the key focus remains the text of the 
Constitution. Justice Brad Selway argued that ‘all Australian High Court judges are 
likely to be viewed as being fundamentally “textualists”’, regarding the text as the 
primary interpretative tool’.88 

The members of the early High Court under Chief Justice Griffith had all been 
delegates at the federation debates in the 1890s, and read the Constitution in light of 
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this political context. The Court was divided by the competing approaches of Griffith, 
Barton and O’Connor, on the one hand, and Isaacs and Higgins, on the other, and this 
division continued the pre-federation debates about the ‘true’ nature of the federal 
compact.89 With its landmark decision in the Engineers Case,90 the Knox Court (1919–
1930) saw a significant shift in constitutional interpretation, rejecting the reserved 
powers and implied intergovernmental immunities doctrines which had been such a 
prominent feature of the Griffith era, and emphasising the text of the Constitution, 
albeit in a way that endorsed a deliberately nationalistic understanding of the 
federation.91 During this period the Constitution, it has been said, ‘ceased to be a 
political document and became a legal document’.92 Commentators have suggested that 
in the ensuing decades, the Court sometimes displayed a considerable degree of 
deference to the legislature and executive, leaving political and policy matters to be 
dealt with by the political branches of government, and at other times showed itself 
willing to overturn executive and legislative action.93 

The Mason Court (1987–1995) is frequently said to have unashamedly embraced 
a more politicised and ‘activist’ role, introducing significant developments in 
numerous areas of law, several of which have been mentioned. Two studies of the 
Court during this time have concluded that the High Court self-consciously sought to 
redefine itself, considering that active law-making and policy-informed adjudication 
was an indispensable part of the judicial function.94 The Mason Court excited 
considerable controversy, being responsible for some of the most well-known 
judgments in the High Court’s history, including extending the common law to 
recognise native title,95 discerning an implied freedom of political communication,96 
holding an amendment to a company’s articles of association to expropriate minority 
shareholders to be invalid,97 and holding that courts should order a stay of a criminal 
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trial where an accused charged with a serious offence is unable to obtain legal 
representation and an unfair trial would result.98 The Court was widely criticised for 
these (and other) decisions.99 

The extent to which the Mason era represented a radical change has been debated. 
Some have argued that the Court ‘did not revolutionize the basic judicial techniques’ 
and characterised the Mason Court’s approach as ‘a restrained activism that paid due 
deference to the limits of the judicial function’.100 Others consider the Mason Court to 
have engaged in ‘opportunistic judicial activism’,101 while yet others have 
characterised the Court as a wholly ‘unfaithful servant’ of the Constitution.102 Mason 
himself argued that the new approach was more ‘honest’ than earlier ones because it 
made explicit the policy values that were disguised by legalism.103 Serious doubts 
remain, however, about whether the new techniques do enable the judges to explain the 
real grounds of their decisions.104 What seems clear is that the Mason Court’s approach 
was significantly different from its predecessors105 and undeniably effected significant 
changes in legal doctrine, going beyond what was previously considered the legitimate 
role of the Court.  

Since the Mason era, the High Court is often said to have retreated from the 
‘activist’ conception of the judicial role.106 Some commentators have noted a relatively 
cautious approach to constitutional interpretation during the Gleeson era (1998–2008), 
confirming or recasting existing lines of authority rather than ‘striking out in bold new 
directions’.107 However, under Chief Justice Robert French, the Court is considered to 
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have again become more adventurous,108 having introduced important developments in 
constitutional doctrine such as constraints upon Commonwealth executive power to 
contract and spend,109 and reinvigorating and extending the Kable principle.110 It may 
be too early to form a view about the Kiefel Court, but the willingness of members of 
the Court to use a balancing test for the implied freedom of political communication 
will continue to be an important indicator of the extent to which the Court may be 
‘overstepping the boundaries of its supervisory role’ and thereby ‘undermining the 
very system of representative government which it is charged with protecting’.111 

Even if a relatively more cautious approach has characterised the Court since the 
mid-1990s, the judicial role has continued to expand. Arguing that there has been ‘a 
remarkable expansion of judicial power at the expense of the legislative and executive 
powers of elected parliaments and governments’ since the 1990s,112 former Federal 
Court judge Ronald Sackville has identified three areas of jurisprudence which 
evidenced this trend. The first is the entrenchment of judicial review of executive 
action at both the federal and State levels,113 with the result that Australian Parliaments 
cannot remove the ability of courts to review decisions of executive bodies.114 At the 
same time, the courts dramatically expanded the grounds on which such review may be 
undertaken.115 According to Sackville, the High Court’s assertion of power to correct 
jurisdictional error has profoundly altered the balance of power between the courts and 
elected governments and parliaments.116 The second component is the increasing 
protectiveness of the institutional integrity of Australian courts by means of the Kable 
doctrine and its extension in recent cases.117 The development of this constitutional 
implication limits the functions that may be conferred on State courts, requiring that 
State courts remain independent and impartial in the exercise of their powers, that their 
proceedings are fair, that they must give reasons for their decisions and must adhere to 
the open court principle.118 Sackville’s third illustration is the implied freedom of 
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political communication, the significance of which has been discussed. As a 
constitutional limitation, the implied freedom undoubtedly increases judicial power at 
the expense of the legislature and executive.119 On Sackville’s analysis these three 
areas represent a considerable transfer of power to the judiciary, with potential for 
‘further anti-majoritarian intrusions into areas hitherto the province of parliaments and 
executive governments’.120 Other commentators have offered additional examples.121  

 
C   Shifts in the Balance of Power 

 
The three areas of jurisprudence noted in the previous section undoubtedly 

amount to a rise in judicial power. But to what degree? While the Court is undoubtedly 
reviewing administrative action and striking down laws on grounds that were not 
available in previous times, the question for our purposes is: to what extent has this 
altered the balance of power between the different branches of government? Compared 
to the situation prevailing prior to the Mason Court, the overall balance has shifted 
towards the judiciary. However, when compared to the rise of judicial hegemony in 
other jurisdictions, the change has not been nearly so great. This can be shown by 
considering Sackville’s three examples. 

The first example given by Sackville is judicial review of executive action. It is 
certainly true that the courts have shown increased willingness to assert jurisdiction to 
review executive action, and in many cases to overturn executive decisions. However, 
key features of administrative law moderate the extent to which this involves a relative 
increase in judicial power, particularly in relation to the legislature. The first and most 
obvious reason for this is that the courts continue to preserve a firm distinction 
between merits and legality, with the courts’ function confined to reviewing ‘the 
manner in which the decision was made’, and not the substantive merits of a 
decision.122 In judicial review ‘the court is not concerned with the merits or correctness 
of the administrative decision’.123 That said, the distinction between merits and method 
may sometimes be elusive;124 and some grounds of review clearly consider substance. 
As such, the precise boundary between merits and legality is yet to be satisfactorily 
articulated.125 It is nevertheless true that there is a distinction between merits and 
legality, with the merits of administrative action being, as Brennan J put it, ‘for the 
repository of the relevant power and, subject to political control, for the repository 
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alone’.126 The courts will, likewise, not adjudicate on the merits of a policy adopted by 
an administrative body.127 This distinction operates as an inbuilt limit on the ability of 
the courts to encroach on executive decision-making.  

A second feature of administrative law is that the courts’ role is largely limited to 
ensuring that executive bodies who make decisions under parliamentary enactments do 
so in accordance with applicable legal limits. The underlying policy of the statute, its 
purpose, provisions and powers are entirely up to the legislature: assuming 
constitutional validity, the legislature can determine what powers to confer on the 
executive and what conditions trigger the exercise of those powers. The courts will not 
generally inquire into the wisdom or desirability of those powers, but they will seek to 
ensure that the executive branch does not exceed the limits placed on its powers by the 
legislature. John McMillan has written that natural justice does not:  

 
impede the government administration from implementing statutory purposes 
and objectives. An unyielding principle is that natural justice is merely a 
doctrine of procedural fairness. It does not speak to the merits of an 
administrative decision. Natural justice has been likened to a last meal before 
the hanging, but even so it affirms a fundamental principle that procedural 
integrity is important, whatever the substantive outcome.128 

 
This is not to deny that the power of the judiciary has increased or that judge-made 
doctrines have become more onerous. Clearly, they have.129 The judicial function 
nevertheless remains a relatively narrow one and substantial freedom remains, 
especially to the legislative branch. By contrast, American courts, for example, appear 
to undertake a much more intrusive review function in relation to executive action, 
including executive rulemaking.130  

Similar observations can be made in relation to the High Court’s application of 
judicial separation principles to State courts in the Kable Case. The doctrine in Kable, 
once lamented as the ‘constitutional guard dog’ that only barked once,131 has in recent 
times been asserted with increasing vigour, and extended to include additional defining 
characteristics which cannot be removed without impairing the institutional integrity of 
the courts.132 In assessing the impact of Kable on the balance of power between the 
branches of government, it is important to bear in mind that the doctrine has the effect 
of preventing State legislatures from conferring powers on their courts (or otherwise 
legislating) in such a way as to impede their institutional integrity. It does not confer 
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substantive rights on individuals,133 or have any application to the powers or functions 
that may be conferred on non-judicial bodies.  

As such, the Kable doctrine does not limit the substantive policy choices of State 
legislatures, except insofar as it prevents them from conferring certain functions on 
courts. Where, under the Kable principle, it is not permissible to confer a particular 
power on the courts, the legislature will often still be able to implement its policy, but 
will have to adopt a means of doing so that meets with court approval, for example by 
conferring the power on an executive body, or changing the process to ensure that it is 
procedurally fair. Kable is certainly a limitation on legislative power, and one that did 
not exist prior to 1996. It therefore represents an increase in judicial power. It has also 
led to further centralisation of judicial power within the Australian federal system.134 
However, when placed in comparative perspective, the Kable doctrine is less radical 
than constitutional doctrines developed in other jurisdictions.   

The United States Supreme Court has developed very far-reaching implications 
for criminal procedure, for example, from the due process clause.135 The Canadian 
Supreme Court, comparably, has imposed substantive constitutional limitations on 
criminal laws and held that the withholding of evidence from non-citizen detainees 
when issuing security certificates violated the Charter.136 In the absence of 
corresponding rights provisions in the Australian Constitution,137 the High Court has 
been much more circumspect in this field.  

Of the three examples relied upon by Sackville, the implied freedom of political 
communication is the most significant. As noted, it constituted a revolutionary 
development in Australian constitutional law. As reformulated in Lange,138 the implied 
freedom will invalidate any law or executive action which burdens political 
communication and which is not reasonably appropriate and adapted to advance a 
legitimate object in a manner that is compatible with the maintenance of the 
constitutionally prescribed system of representative and responsible government.139 
The second limb of the Lange test, it has been argued, necessarily involves the courts 
in making political value judgments which judges are not competent to do.140 As 
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Sackville put it, the implied freedom ‘almost inevitably invites courts to make value 
judgments, without the benefit of clear guidance from settled principles’.141  

The elaboration and development of the second limb in recent decisions lends 
further weight to these concerns, by introducing significant uncertainty in the 
application of the tests.142 In McCloy a majority of the High Court extended the second 
limb of Lange, arguing that ‘a more structured, and therefore more transparent, 
approach’ is required.143 It was held that the proportionality test — namely, whether 
the law was reasonably appropriate and adapted to advance the identified legitimate 
object — should be evaluated according to whether the law is ‘suitable, necessary and 
adequate in its balance’,144 where suitable means ‘having a rational connection to the 
purpose of the provision’, necessary means that ‘there is no obvious and compelling 
alternative, reasonably practicable means of achieving the same purpose which has a 
less restrictive effect on the freedom’ and adequate in its balance means the ‘balance 
between the importance of the purpose served by the restrictive measure and the extent 
of the restriction it imposes on the freedom’.145  

While perhaps not increasing the scope for judicial value-judgment, for that was 
already an unavoidable consequence of the need to apply the implied freedom to 
politically contentious issues, the judgment unashamedly acknowledges that the 
‘adequate in its balance’ criterion necessarily involves a value judgment, essentially 
inviting the judges to substitute their own views of the matter for those of the 
legislature.146 For a time, members of the High Court tried to quarantine the effect of 
the implied freedom by adopting a test that directed attention to the constitutionally 
prescribed system of representative and responsible government.147 However, the 
recent embrace by a majority of the Court of a balancing test effectively abandons this 
project, allowing the Court free reign in the balancing of what are essentially 
incommensurable values that can only be weighed in a manner that is ‘largely intuitive 
and subjective’.148  
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 V   EXPLAINING THE RISE OF JUDICIAL POWER IN AUSTRALIA 
 

If there has been a significant, although comparatively moderate, increase in 
judicial power in Australia, what accounts for this? Why has Australia not followed 
trends in comparable countries such as the United States, Canada, the United Kingdom 
and India, where the growth in judicial power has been much more extensive? As 
noted earlier, Stephen Gardbaum has suggested three broad explanatory factors to be 
considered when asking such questions, namely: (1) deliberate constitutional design 
choices, (2) legal culture, and (3) general political context.149 

The kinds of deliberate constitutional design choices Gardbaum has in mind 
correspond generally to the formal features of the Constitution discussed in the 
previous section, except that the focus here is on the intentions of the Constitution’s 
framers regarding how powerful a court they wished to create and the design features 
they included in the Constitution in order to achieve that objective. Here, as noted, the 
framers of the Australian Constitution fully expected Australian courts, and especially 
the High Court, to exercise substantial powers of adjudication, including the power of 
constitutional judicial review.150 However, closely associated with this intention was 
the central purpose of the Australian Constitution, which was to establish a federation 
of states in which the courts would exercise judicial review especially for the purpose 
of maintaining the federal distribution of powers set out in the Constitution.151 
Consistent with this intention, the High Court certainly has exercised judicial review in 
many significant federalism-related disputes, on occasion overturning government 
policies of great moment, such as the Bank Nationalisation scheme of the Chifley 
Government.  

To enable the High Court to fulfil its judicial functions, the framers of the 
Constitution made provision for its independence from the executive government, 
particularly through guarantees of tenure and salary during office, guarantees that were 
also enjoyed by the courts of the existing colonies although these latter guarantees 
were not constitutionally entrenched.152 This reinforced a political context in which 
judges were generally respected and enjoyed considerable independence, knowing that 
their rulings will usually be obeyed, particularly by political actors and agencies.  

The Australian Constitution is not regarded as ‘sacred’,153 but nor is it treated as 
dispensable,154 and this ‘rule of law’ value contributes to the respect that is generally 
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accorded to decisions of the High Court, provided its decisions are seen as genuine 
attempts to interpret and apply the Constitution, even when this means that government 
policies are thereby controlled or even thwarted. Australia’s political system means 
that no single party is in a position to mount effectively a sustained and prolonged 
attack upon the courts, primarily because different parties usually hold office in 
different States and territories, and so no party has the ability to dominate Australian 
politics for long periods. Thus, the federal nature of the political system enables a kind 
of partisan federalism to exist in which a government of a particular political 
persuasion in one jurisdiction may use litigation to attack the legislation or policies of 
the government of another jurisdiction, with the High Court’s decision in such cases 
determining the outcome. This entails a significant exercise of power by the Court, but 
it is at the instigation of one or more democratically elected governments.  

While the federal design of the Constitution involved a significant qualification 
on A. V. Dicey’s doctrine of parliamentary sovereignty insofar as it involved a 
distribution of power among federal and state parliaments,155 the framers of the 
Constitution did not seek to add many additional constraints on the powers of the 
parliaments other than those entailed by the establishment of the federal system.156 
Even the scattered limitations and freedoms that were included in the Constitution 
were deliberately shaped by federal considerations in one way or another.157 The 
framers considered that the maintenance of a healthy political system depended very 
substantially on the practices of parliamentary responsible government, and they did 
not for this reason think it necessary to include a Bill of Rights in the Constitution — 
deliberately departing from the American model in this respect. The consequences of 
this design feature of the Constitution have proven to be highly significant.  

The United States and Canada possess Constitutions that are very similar to 
Australia’s Constitution in several very important respects, except for the existence of 
a Bill or Charter of Rights. A ‘rights culture’ has arguably long characterised American 
politics, a theme especially prominent in American politics since the 1960s.158 
Similarly, since the entrenchment of the Canadian Charter of Rights in 1982, the 
consequential power of the Canadian Supreme Court has grown very substantially. 
Nothing of the same magnitude has occurred in Australia. The fields in which the High 
Court has increased its power have been much more limited and the increase in its 
power relative to the other branches has been relatively modest. It is only in areas 
where the High Court has mimicked the effect of a Bill of Rights, in its development of 
its separation of judicial power jurisprudence and the implied freedom of political 
communication that a growth in judicial power comparable to what has occurred in 
Canada and the United States is evident.  

That said, the existence or absence of a Bill of Rights in a country is not of itself a 
sufficient explanatory factor because there are countries, such as Japan, with 
constitutional rights provisions that have not seen significant growth in judicial 
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power.159 Even where favourable conditions exist for the judicialisation of politics, this 
will only occur where judges are willing and able to take on such an enlarged role.160 A 
degree of willingness characterised the High Court under the chief justiceship of Sir 
Anthony Mason,161 but the opportunity to do so was limited by the absence of a Bill of 
Rights. As Mason CJ himself acknowledged, acceptance by the framers of the 
Constitution that citizen’s rights were best protected by the common law and 
parliamentary institutions meant that it was —  

 
difficult, if not impossible, to establish a foundation for the implication of 
general guarantees of fundamental rights and freedoms. To make such an 
implication would run counter to the prevailing sentiment of the framers that 
there was no need to incorporate a comprehensive Bill of Rights in order to 
protect the rights and freedoms of citizens.162 

  
Australian judicial culture is marked by a strong sense of the distinction between 

politics and law. As Justice Keane has written:  
 

there have always been marked differences between judicial and 
administrative decision-making. Administrative decision-making takes place 
in an overtly political context. Administrative decision-makers serve a 
representative function which judges do not: subject to the Constitution, the 
rights of individuals are affected in accordance with the program of the 
political party which controls the legislature. Administrative decision-makers 
are expected to bring to bear their own expertise in their particular field; and 
the sheer volume of decision-making required makes the Rolls Royce of 
judicial rigour unaffordable in terms of money and time.163 

 
Justice McHugh has argued that, in order to minimise conflict between the 

executive and judicial branches, courts should ‘remind themselves in judicial review 
cases that their task is to review the legality and not the merits of administrative 
decisions’.164 While it is no longer possible to say that there have been no ‘deliberate 
innovators’ on the Court,165 for the most part the High Court has operated within the 
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context of a legal and political culture which has expected it to play a constitutionally 
significant, but circumscribed role.  

The Australian political context has reinforced that culture and that expectation. 
On the one hand, politics is highly contested in Australia and no one particular political 
party has been in a position to shape and control the High Court in the way that has 
occurred in Japan for example. The Court is both constitutionally and politically 
independent of the elected branches. This has enabled it to exercise its powers of 
judicial review in a robust and autonomous manner. However, on the other hand, 
Australian political parties are not so weak that they are unable to offer stable and 
effective governance or to enact their policy commitments. Australian political 
institutions possess many faults, but ineffectiveness is not usually among them. The 
Australian political system is dominated by political parties with high levels of 
discipline and cohesion.166 The executive for the most part controls the proceedings of 
Parliament, especially the lower house,167 and governments are usually able to secure 
passage of supply and their policy commitments.168 It is not the case that chronic 
weaknesses of the elected branches of government have created a policy vacuum into 
which the courts must step in order to remedy glaring and widespread injustices.169 

Nor are there flagrant failures of the democratic process that require judicial 
intervention. The High Court has been very circumspect, for example, when asked to 
intervene, for example, into electoral districting decisions — in sharp distinction from 
the United States Supreme Court. One important part of the explanation for this 
divergence appears to be the establishment of independent electoral commissions in 
Australia — in contrast to the United States, where such decisions are ultimately in the 
hands of the legislature and therefore especially prone to gerrymandering.170  

In Australia, governments are generally very jealous of their powers and are not 
readily minded to delegate politically unpalatable decisions to the courts.171 While they 
may be tempted, on occasion, to hold referendums to gauge public opinion and thereby 
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avoid responsibility for a difficult or controversial decision, as occurred in the recent 
same sex marriage plebiscite, on the whole Australian politicians are assiduously 
protective of their right to decide controversial political matters, and are not shy of 
criticising the courts for overstepping what is perceived to be their legitimate role.172  

Scholars have often noted a kind of ‘exceptionalism’ in Australian public law.173  
As in many comparable federations, Australian courts exercise constitutional judicial 
review in a manner that is robust and independent. Decisions of the High Court have 
often prevented elected governments from implementing their policies, but the grounds 
on which this has happened have usually had something to do with the federal structure 
of the Constitution. The High Court has come to exercise more political power than 
once was the case, but this has largely been through the development of constitutional 
implications, principally as regards the separation of judicial power and freedom of 
political communication. However, compared with global trends, the growth in judicial 
power in Australia has been relatively moderate. The prime reason for this is the 
absence of a constitutional bill of rights and the maintenance of a prevailing political 
and judicial culture that calls for a degree of restraint on the part of judges.  
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