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SHOULD INTEREST RATES BE  

REGULATED OR ABOLISHED?  

 

THE CASE FOR THE ABOLUTION OF USURY 

JOANNE LEE* 

ABSTRACT: 

This article makes the normative case against usury, defined in the article as any 

interest on a loan. It argues that usury legitimises bondage of the borrower to the 

lender through debt. Based on this radicalised understanding of usury, it is 

further argued that usury facilitates debt accumulation, as well as fosters 

irresponsible lending and borrowing. It considers the counter-arguments of moral 

hazard, adverse selection and efficiency, concluding that it remains that the better 

view is that usury should be prohibited altogether. The article proposes a law to 

criminalise usury, as well as critically examining this proposed law and its 

rationale.  

I INTRODUCTION 

Usury has historically been defined as any interest on a loan, not just excessive 

interest on a loan. Usury was absolutely prohibited in Medieval Europe, on the 

grounds that it was morally wrong.
1
 However, as Europe transformed from an 

agrarian to a commercial economy, usury became increasingly seen as a 

necessity, and viewed as unacceptable only when in excess, rather than being 
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morally wrong per se.
2
 As such, the role of usury law gradually evolved from 

one based on morality, to one which serves mainly economic purposes. Modern 

usury law in the West serves a regulatory and disclosure function,
3
 reflecting the 

modern conception of usury as an economic rather than moral issue.  

The debate on interest in the modern Western world is concerned with the best 

interest rate for all the parties, one which both borrowers and lenders are willing 

to accept, reflects a tension between the interests of consumer protection, and 

the profitability of lenders.
4
 Therein lays the age-old tension between debtors 

and creditors. However, with loans being made a commodity to profit out of, 

this tension is heightened as debtors seek to borrow at the most affordable 

available rate, and creditors seek the rate which optimises their profits, all while 

diminishing the ability of debtors to repay loans.
5
  

This article will be divided into two parts. The first part will make the 

normative case against usury, applicable to both personal and commercial 

lending. This is because the case made in this article will be against the essence 

of usury itself which is the same in both personal and commercial lending, 

rather than the ways in which the charging of usury is practiced, which are 

different in personal and commercial lending.  

It will begin by examining the philosophical underpinnings and relationship 

between usury, credit and debt, and argue that debt confers bondage to the 

borrower. This bondage to debt facilitates long-term debt accumulation, leading 

to the ever-increasing credit spiral in the economy. As such, this encourages 

irresponsible lending and borrowing in which loans are taken out even when 
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they cannot be repaid in full owing to the profits from such indebtedness which 

usury provides.  

The second part of the article will draw on this normative case against usury to 

propose a new law to effectively criminalise usury. It will critically examine the 

physical elements, mental elements and defences, and elaborate on how a 

usurious charge should be distinguished from a non-usurious charge relating to 

a loan.  

This article uses the term ‘usury’ to mean any interest on a loan, as this 

definition more accurately captures the moral dimension of usury.  

 

II ARGUMENTS AGAINST USURY 

Borrowing is often thought to be an exercise of liberty. As such, it is assumed 

that loans are mere commodities, which can be bought and sold like ordinary 

goods.
6
 Usury, it follows, is therefore a price on such a commodity, justified as 

a price of goods bought and sold.
7
 However, this conceptualisation of a loan is 

problematic as it fails to distinguish between the risk and ownership of a loan 

and a good respectively.
8

 This section will begin by examining this 

conceptualisation of a loan by drawing on philosophical underpinnings of credit, 

debt and usury. It will then critically examine how debt accumulation, leading 

to financial crises is facilitated by usury, and how usury encourages 
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irresponsible borrowing and lending, in that loans are taken out even when 

unrepayable.  

A History of Usury in the West 

Historically, the argument made against usury was that it oppresses the poor.
9
 

However, this argument held limited, if any weight at all, when money-lending 

was increasingly practiced among merchants.
10

 The question then became 

whether usury was against charity or equity, not whether usury was inherently 

wrong.
11

 This implied that usury was acceptable where it was not uncharitable 

or inequitable between the parties. With the increasing growth of trade and 

commerce in Europe during the 16
th

 century, usury became gradually regarded 

as acceptable and even necessary for prosperity. The question then yet again 

became what the appropriate interest rate was.
12

 By the mid 19
th
 century, most 

countries in Europe repealed all acts against usury, defined as excessive interest, 

on that basis that is limiting or prohibiting usury was unnecessary.
13

 This 

reflected the attitude towards usury of West in the mid 19
th

 century and onwards 

until the 21
st
 century. 

14
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B Usury Legitimises Bondage to Debt 

Where there is a loan between a borrower and lender, the borrower in entering a 

loan agreement with the lender implicitly promises to repay the loan in full.
15

 

The lender lends to the borrower an asset that he or she owns, and ownership of 

the loaned property remains with the lender.  Thus, the loaned property is not 

owned by the borrower under the loan. It follows, therefore, that a failure to 

repay the loan in full would amount to a failure to return the property to the 

lender. This would be akin to theft, as it would amount to taking away the 

property of another without authorised transfer by the owner.
16

 In addition to 

this, failure to return the whole of the loan money would also amount to 

breaking of an implicit promise to repay.
17

  Thus, it follows that the lender has a 

just claim against the borrower for the value of the property loaned to the 

borrower since ownership remains with the lender. The borrower, on the other 

hand, is obliged to satisfy the just claim for repayment of the loan by the 

lender.
18

  

It is clear then that debt gives rise to a relationship between the debtor and 

creditor. In having a justified demand for repayment of debt owed, irrespective 

of the borrower’s ability to repay the debt, the lender has power over the 

borrower. Usurious loans are not analogous to the sale of goods at a price as the 

modern conceptualisation of credit implies, in which the parties are simply 

                                                           
15

 ‘Games with Sex and Death’ in David Graeber, Debt: The First 5000 Years (Melville 

House, 2011) 127, 144. 
16

 Jordi Coral, ‘Anxious householders: theft and anti-usury discourse in Shakespeare’s 

Venetian plays’ (2015) 30(3) The Seventeenth Century 285, 287-288. 
17

  ‘A Brief Treatise on the Moral Grounds of Economic Relations’ in David Graeber, 

Debt: The First 5000 Years (Melville House, 2011) 89, 104-108; ‘The Great Experiment’ in 

Charles R Geisst, Beggar Thy Neighbour (University of Pennsylvania Press, 2013) 137, 139.  
18

 ‘On the Experience of Moral Confusion’ in David Graeber, Debt: The First 5000 

Years (Melville House, 2011) 1, 13. 



232 Lee, Should Interest Rates Be Regulated Or Abolished? 2017 
 

engaged in a transaction involving only the buying and selling of goods.
19

 

Unlike the sales of goods, debt confers an obligation to the borrower to repay 

the debt to which the lender has a just claim.
20

  Since the borrower has no claim 

against the lender for an obligation owed to him or her, the borrower is 

therefore subject to the lender. Thus, it can be said that the borrower in 

‘bondage’ to the lender, the source of which is the debt.  

A loan, however, is distinguishable from an employment contract. In an 

employment contract, there is a reciprocal relationship of obligations between 

the employee and employer. While the employee is obliged to do work for the 

employer, the employer is also obliged to give the employee remuneration for 

the work done. A loan, however, does not confer any remuneration or its 

equivalent to the debtor. Rather, it imposes an obligation on a borrower to the 

lender, while no reciprocal obligation is imposed on the lender to the 

borrower.
21

  Although it could be argued that the borrower benefits by obtaining 

capital which could not otherwise be obtained, and the lender incurs a risk of 

loss,
22

 the lender nevertheless has a right to demand repayment of the debt, 

regardless of the borrower’s circumstances or ability to repay.
23

 It is this right 

which gives power to the lender over the borrower through debt. 

However, the question that remains is what makes usury wrong or illegitimate 

in the moral sense such that it should be prohibited.  It may be argued that usury 
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is wrong on the grounds that it increases the chances a borrower will end up 

being trapped in a cycle of debt.  Usury, as such, is exploitative of the debtor, 

and therefore wrong.
24

 This argument, however, runs the risk of being defeated 

by the contention that where it is not exploitative to the borrower, such as a 

business, usury would not be illegitimate,
25

 just as the traditional argument that 

usury is morally wrong because it exploits the poor, which eventually held no 

weight as money-lending among merchants became normal.
26

 

While trapping a person in a debt cycle is exploitative, this argument fails to 

capture the real essence of usury. A stronger argument would be that usury is 

inherently unjust as it seeks to charge the borrower for obtaining a loan, to 

which he or she is made bondage by the obligation to repay the debt.
27

 Usury, it 

follows, is profit made off the indebtedness of others through which they are in 

bondage to the lender. Rather than being a charge for the sale of goods, it is a 

charge for borrowing the lender’s property whereby risk of loss is transferred to 

the party obliged to make payments, but where ownership remains with the 

party to whom payments are due.
28

 It is that the lender has a claim to profit from 

the loan which itself confers bondage to the borrower, while the lender incurs 

no risks of being unable to repay by remaining the owner of the loaned property, 

that makes usury inherently unjust.   
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Yet, it may be asked is whether usury is justifiable on the grounds of the need to 

compensate for inflation, as lenders lose money on the principal, owing to 

decrease in the value of money.
29

 Where inflation occurs, the value of money is 

decreased.
30

 As a result, the value of debt based on the initial monetary value 

would be lower than that based on the final monetary value. It would follow that 

repayment based on the initial value would amount to not a full repayment of 

the debt owed. The inflation-adjusted value of debt would need to be paid to 

fully repay the debt.
31

 Usury, however, is a charge on a loan, for the use of the 

loan, rather than an adjustment tool.
32

 Although it may be argued that it may in 

practice serve as an adjustment tool, the inflation-adjustment value of debt is the 

value of only the principle which accounts for the decrease in value due to 

inflation to ensure that the lender does not lose debt repayments owed due to 

inflation.
33

  

This analysis of debt and credit radicalises the current understanding of loans 

and usury, laying the foundation for understanding how usury perpetuates debt 

accumulation by providing an incentive for irresponsible lending and borrowing. 

In the backdrop of the recent global financial crisis perpetuated by irresponsible 

lending and borrowing, leading to debt accumulation, a renewed understanding 

of the fundamental concepts of debt and credit is needed to understand how 
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usury has been responsible for the debt crises of the modern globalised 

economy.   
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C Usury Facilitates and Perpetuates Debt Accumulation 

Usury reduces the ability of the borrower to repay debts, by increasing debt 

owed to the lender. As a result, it increases the chances that a borrower will 

become trapped in the cycle of debt.
34

 This is particularly obvious in the case of 

a bank loan which incurs compound interest. However, the effects of usury need 

not be as extreme. By holding people in debt bondage, it facilitates and 

perpetuates debt accumulation in the economy.
35

 As more individuals become 

trapped in the cycle of debt, lending institutions will themselves become 

indebted. 
36

As a result, an ever-increasing credit spiral occurs, in which the debt 

continues to accumulate, rather than be written off.
37

  This cycle is problematic 

in itself because debts are increasing, rather than being written off, while credit 

continues to expand, leading to the collapse of the economy.
38

  

There have been many solutions proposed for dealing with the spiral of debt and 

ever-increasing credit expansion. They range from quantitative easing,
39

 to 
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Policy at the Zero Lower Bound and After: A Reassessment of Quantitative Easing and 

Critique of the Federal Reserve’s Proposed Exit Strategy’ (2015) 66(1) Metroeconomica 1, 

16-17. 



Vol 8 The Western Australian Jurist  237 
 
 

237 
 

credit easing,
40

 and to bailouts.
41

 Yet, some propose the more radical solution of 

debt forgiveness.
42

 However, the question that remains is what facilitates and 

perpetuates debt accumulation over the long-term.  

This section proposes that usury facilitates long-term indebtedness by 

increasing debt incurred. Where usury is not charged, borrowers will be able to 

more easily repay their debt in full.
43

 This is not to suggest that borrowers will 

not possibly be trapped in a debt cycle by not having to pay usury, but rather 

that there will be a lower chance that this will occur.  Neither is it to suggest that 

borrowers against whom usury is charged will necessarily be trapped in a debt 

cycle. Rather, it is to explain using empirical evidence, the effect of usury on 

debt, and how it has lead to the problematic expansion of credit, in which the 

demand for credit continues to increase, in spite of the accumulation of debt.
44

  

Conventional neo-liberal macroeconomics has neglected the role of private debt 

in the economy.
45

 It is often assumed that debt is merely a redistribution of 

spending power between borrower and lender.
46

 This is in stark contrast to post-

Keynesian economics which purports that debt has a significant macroeconomic 
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Economic Trends 7, 10-13.  
41
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effect.
47

 Its analysis is based on the underlying premise that debt which has not 

been written off is still of effect, and cannot be eliminated simply by reversing 

the direction of the economy.
48

 It recognises that debt creates more debt,
49

 and 

also that the financial crises continue to occur on a cyclic basis, owing to 

accumulated debt preceding the boom being the cause of both the boom and the 

bust in a debt-based economy.
50

 As such, private debt has been shown to be 

pivotal to the financial crises, and therefore, neglecting the role of private debt 

in the economy will result in a somewhat incomplete and even faulty analysis of 

the credit-based modern economy.
51

 

Arguably, one of the key assumptions of mainstream economics is that the 

accumulated private debt can be diminished simply by reversing the effect of 

debt. Monetary policies based on this assumption, such as quantitative easing in 

response to deflation have been shown to have only a short-term, rather than a 

long-term overall benefit.
52

 Evidence has shown that the impact of deleveraging, 

the reduction of debt relative to equity, is the cause of the increase in proportion 

of debt of the aggregate demand,
53

 and unemployment.
54

 This indicates that 

wealth is financed by debt, such that where debt is attempted to be paid off, it 
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leads to increased debt,
55

 thereby facilitating the continual accumulation of 

debt.
56

   

However, the question that remains is the precise role which usury plays in the 

modern debt-based economy. It is clear that usury imposes additional costs of 

lending to the borrower, increasing indebtedness of the borrower to the lender. 

Where the controversy lies, however, is the particular form of usury, in terms of 

whether it is fixed or compounding interest, and the amount of usury. As such, 

this may lead some to conclude that a moral distinction needs to be made 

between fixed and compounding interest, as well as what is a reasonable interest 

rate.
57

 Indeed, much of modern usury law is concerned with what is the 

optimum rate which provides for the greatest economic efficiency for 

businesses, and is not excessive, but fair to the borrower.
58

 The question which 

still remains is why usury should be absolutely prohibited. This question 

concerns principles of morality. The general effects of usury can be argued to be 

manifestations of what usury is, in the moral sense.  

The effect of usury can be more clearly seen in the ‘euphoric economy’ phase 

where both lenders and borrowers are assured that most investments will 

succeed, such that neither party incurs an unacceptable risk of loss.
59

 Owing to 
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 I Fisher, ‘The debt-deflation theory of great depressions’, (1933) 1(4) Econometrica 
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asset price inflation, the only way to profit is by trading assets on the rising 

market, which is called ‘Ponzi financing’ which makes its gains through interest 

on credit.
60

 Ponzi financing during this period is willing to incur debt, despite 

servicing costs being higher than the profits from assets because it is confident 

that assets can be sold for profit.
61

 However, the rising interest-servicing costs 

incurred eventually force all investors to sell capital assets so as to be able to 

repay all debts. Additional sellers enter into the asset market, which sharply 

reduces the exponential rise in prices on which the Ponzi financiers depend.
62

 

As a result, the Ponzi financiers become bankrupt, bringing the euphoric phase 

to an end, and causing another debt-induced systemic crisis.
63

  

The economic system both with and without Ponzi financing can be modelled. 

The model of the system without Ponzi financing shows that a debt crisis can 

occur at extreme conditions, but near equilibrium, the model is stable.
64

 This is 

in contrast to Ponzi financing, which model shows a series of boom and bust 

cycles, with debt levels ratcheting up over time, until the debt incurred in the 

final cycle overwhelms the debt-servicing capacity, followed by a depression.
65

 

Therefore, these models provide evidence for the claim that usury traps debtors 

into a cycle of debt, leading to the bust which occurs as a result of continual 

debt accumulation until the point where lenders no longer have credit to 

provide.
66
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It may be argued that debt accumulation in a debt-based economy will still 

occur even without Ponzi financing,
67

 and therefore that it is not debt 

accumulation in the long-term per se that is relevant, but rather excessive debt 

accumulation in relation to the debt-servicing capacity.
68

 Since it is excessive 

debt accumulation in the long-term which is the cause of the financial crisis 

leading to the collapse, the question is what maximum private debt level should 

be permitted, rather than how to prevent long-term debt accumulation itself.
69

 

This question, however, is based on the assumption that debt itself is a necessity 

for economic growth.  Thus, the question as to whether debt should be the basis 

of economic growth arises. As such, it can be argued that because Ponzi 

financing worsens, by means of usury, rather than creates debt accumulation, 

the case against usury is strengthened. 
70

 It is the debt itself from which wealth 

is generated which leads to market crashes when debt levels reach a certain 

point. Usury facilitates such debt accumulation over the long-term. 

The apparently simple reality of usury has profound implications.  Usury has 

significant impacts on the economy, from the macroeconomic to the individual 

level. The debt crises in the 20
th
 and 21

st
 centuries are fruits of long-term debt 

accumulation which is the driving force of the modern Western economy.  Such 

effects are exacerbated by Ponzi financing, rather than caused by Ponzi 

financing. Therefore, eradicating Ponzi financing would not prevent the cyclic 

debt crises. Rather it is long-term debt itself, facilitated by usury which needs to 

be eradicated to do so. 
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D Usury Encourages Irresponsible Lending and Borrowing 

Usury, being a charge on a loan, can provide huge profits for lending 

businesses.
71

 This is indeed the case with payday lending businesses, which 

provide credit to individuals for consumption.
72

 Payday lending has not been 

without controversy. Some criticise payday lending as exploitative and 

predatory.
73

 On the other hand, some argue that payday lending is necessary for 

low- or average- income individuals or families, without which their welfare 

would be worse.
74

  Yet others are more ambivalent on the issue of payday 

lending, arguing that that while payday lending can be exploitative and 

predatory, it need not necessarily be exploitative and predatory, but rather that 

its merits depend on how each individual customer is affected.
75

 This section 

will consider the competing arguments for and against payday lending by 

drawing on empirical evidence of the impact of payday lending. On the other 

hand, the question as to whether loans taken out for basic sustenance are owing 

in part to poor management of personal or household finance arises, and will 

also be examined in the context of payday lending.  

                                                           
71
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Since this article focuses on individual and household debt, rather than 

corporate or national debt, the dynamics of payday lending will be analysed to 

provide insight into how usury encourages irresponsible lending, by 

encouraging individuals to consume credit on a regular long-term basis, and 

also irresponsible borrowing, by borrowing irrespective of the ability to repay 

all debts owed.  This section will provide an analysis of the dynamics of 

borrowing and lending, to examine the relationship between debt, credit and 

usury in the context of personal and household debt.  

The literature on the impact of payday lending on consumers is often ambiguous 

and riddled with apparent conflicts.
76

 However, these ambiguities and apparent 

conflicts could be explained by the different methodologies employed by 

various studies to measure financial distress or well-being, leading to different 

conclusions on the impact of payday loans.
77

 In addition to this, these studies 

generally tend to have a focus on the short-term impact of obtaining a loan, 

rather than the long-term impact on the customer’s ability to repay loans.
78

  

Since the purpose of this section is to examine the impact of usury in terms of 

indebtedness, it will draw on data concerning the impact of payday lending in 

terms of long-term indebtedness, rather than the ability to receive a loan in the 

future, or short-term purchasing power. The rationale of this approach is to 

highlight the impact of usury on indebtedness, which is more marked in the 

long-term.  

                                                           
76
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Evidence has shown that payday lending can either reduce
79

 or increase 

financial distress.
80

 Where credit structures are designed so that borrowers will 

be able to repay, it may be argued that overall long-term indebtedness is 

reduced.
81

 Unlike credit cards, payday loans are short-term, non-revolving and 

have tight constraints,
82

 where the maximum credit that can be taken out is the 

customer’s weekly income.
83

   As such, it can be argued that because of these 

credit restraints posed to customers, and that indebtedness is inevitable when 

borrowing money, there is no reason to claim that such loans necessarily 

increase indebtedness over the long-term or are intended to trap customers into 

a debt cycle.
84

 Thus, it may be argued that payday lending, and more generally 

loans, can either reduce economic constraint by providing a temporary source of 

credit, despite the charging of usury, or increase debt burdens in the long-term.
85

 

Although payday lending does not necessarily cause long-term indebtedness, 

however, it has been shown that access to payday loans increases the difficulty 

of paying bills and the delay of required health care.
86

 These findings taken 

together may indicate that the indebtedness of individual resulting from such 

loans depends on the extent to which an individual manages to live within one’s 

means.
87
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There has been evidence that indebtedness of individuals or households is in 

some part caused by a lack of sound financial management.
88

 Amadi (2012) 

documents the research of various studies, several of which found that 

materialism was a significant factor in predicting the chances of a consumer 

incurring debt.
89

 A typology of consumers identified two types of consumers, 

classified as either rational or hyperbolic discounters. Hyperbolic discounters 

were characterised as preferring current consumption over future consumption, 

more likely to use credit cards for borrowing rather than transacting, consume 

too much on a monthly basis, thereby accumulating high levels of credit card 

debt, and less likely to commit to constraining future choices.
90

  In addition to 

this, White (2007) reports that in a study conducted by Panel Study of Income 

Dynamics, one-third of respondents said that high debt/misuse of credit was 

their primary reason for filing for bankruptcy. Two-thirds of respondents before 

filing for bankruptcy in a survey conducted by the National Foundation for 

Credit Counselling regarded ‘poor money management/excessive spending’ as 

their reasons for experiencing financial difficulty.
91

  

While it may seem that all responsibility for indebtedness may lie on borrower, 

it appears that lenders may also be partially responsible for such indebtedness, 

by providing loans in such a way as to keep individuals in debt, to generate 
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profit. Long-term studies such as that conducted by the Centre for Responsible 

Lending from 2009-2015 confirm that consumers of payday loans fall into the 

debt cycle, creating a ‘loan churn’, in which the borrower has to continually 

repay the principal from the previous loan, owing to the failure to completely 

repay the debt from the previous term.
92

 This is indeed one factor which 

increases the chance that an individual files for bankruptcy.
93

  In 2009, the 

Centre for Responsible Lending reported that 76% of payday loan value was 

caused by loan churning.
94

  A more recent report by the Consumer Financial 

Protection Bureau (2014) found that 80% of loan value is due to loan churn.
95

 In 

a 2015 report, the Centre for Responsible Lending also found that the majority 

of payday lending revenue is generated by loaning churning.
96

 That payday 

lenders make majority of profit from loan churning perhaps provides strong 

evidence that payday lenders have an incentive to design their business so as to 

keep customers in long-term debt.
97

  

The assumption that there is no cause of concern for borrowers in regularly 

seeking loans, whether it be for financing necessities or non-necessities, appears 

to underlie many studies examining the impact of payday lending on consumers’ 
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welfare.
98

 This focus on only the effect of the loan itself, rather than also 

considering the motivations of the borrower themselves for taking out such 

loans appears to be unable to capture the full extent of the problem of consumer 

debt.  There is also much focus on responsible lending, rather than both 

responsible lending and borrowing.
99

 Debt and credit, however, involve both 

borrower and lenders as actors. Thus, it follows that the impact of lending and 

borrowing may be more properly assessed by also examining consumer 

behaviour which may in large part provide an explanation for long-term 

consumer debt.  

There is strong evidence that payday lending can and does lead borrowers into a 

debt trap. Despite credit constraints that may be imposed by payday lenders on 

loans made to the consumer, it appears that such constraints are not made to 

protect the consumer from long-term indebtedness, but rather to reduce its risk 

of loss owing to non-repayment.
100

 As such, consumers face a conundrum as to 

whether to borrow in the short-term, and risk remaining indebted over the long-

term, or to live off credit to maintain sustenance.
101

 This demonstrates the nature 

of debt which confers a continuing obligation to repay to the borrower, which 

                                                           
98
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only ends when it is all repaid in full. It is one that does not appear to be of 

liberty, but of bondage. Usury not only adds to this bondage. It provides an 

incentive to profit of the indebtedness of others. This in turn encourages 

irresponsible lending, which provides an incentive for lenders to encourage 

borrowers to borrow irresponsibly, that is, irrespective of the ability to pay off 

the debts incurred. 

E Conclusion 

The dominant understanding of debt and credit in the modern Western world is 

that charging interest in a loan is simply akin to the sales of goods or services. 

However, unlike the sale of goods, a loan confers an obligation on the borrower 

to repay the lender. Usury, by charging a person for a loan which holds the 

borrower in bondage to the debt, amounts to profiting of the indebtedness of 

another. This is unlike the sales of goods where the buyer is charged for the 

goods to which he or she becomes the owner. Therefore, treating loans as akin 

to a sale of goods leads to a problematic understanding of debt, credit and usury. 

Usury facilitates the accumulation of debt, as it reduces the ability to repay debt 

by charging a price on it. Such debt accumulation leads to credit spirals, leading 

to creditors not being able repay their debts themselves. This was demonstrated 

by the Global Financial Crisis in 2008-2009 in which the economy crashed 

owing to a lack of credit supply created by ever-increasing debt. In addition to 

this, usury provides an incentive for lenders to profit of the indebtedness of 

borrowers, leading to loans being taken out regardless of ability to repay. 

 

III. COUNTER-ARGUMENTS AGAINST THE                                                

TOTAL PROHIBITION OF USURY 

The case against usury itself raises many questions. Although the negative 

effects of usury may be acknowledged, such as a decrease in economic growth, 
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the question that remains is why usury should be absolutely prohibited, rather 

than simply restricted or limited. Legitimate charges relating to the loan may be 

confounded with charges on the loan itself. Business efficiency could also 

become significantly compromised. As such, this section will examine the 

moral hazard, adverse selection and efficiency counter-arguments, by evaluating 

each of their rationales respectively. 

A Moral Hazard 

Moral hazard is the risk posed to a party in a transaction after the transaction 

occurs.
102

 In the context of a loan, it is the risk of loss owing to non-repayment 

which lies on the lender once the loan has been taken out.
103

  As such, it is often 

argued that usury is necessary to protect against such loss, and therefore, lenders 

should be at liberty to do so.
104

 Owing to this increased risk of loss, lending will 

be significantly discouraged, resulting in a decrease in business activity.
105

 

Indeed, Arkansas’ strictly enforced 10% cap on usury lead to a decrease in 

business activity during the 1970s.
106

 Therefore, it follows that although usury is 

undesirable to consumers, it is necessary for lenders to compensate for actual or 

potential loss.  
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However, moral hazard is inherent in all transactions.
107

 This inherent risk arises 

from the reality that in any transaction, each party gains at the loss of the 

other.
108

 Owing to the difference in amount of information about the deal, the 

party with better information is in a position to ensure either that the loss it 

incurs is reduced, or that the gain it incurs is maximised.
109

 This is inevitably at 

the expense of the other party because the gain of one party necessarily requires 

the loss of another.
110

 For example, when an insurance company gives a car 

insurance premium to a buyer, the buyer may engage in more risky driving 

behaviours, thereby incurring more risk of loss to the insurance company.
111

  

Although the concern of risk of loss is a legitimate one, it need not necessarily 

follow that usury must be charged to protect against risk of loss. Alternatives 

such as collateral could be used as a means of security against such risks, such 

as in the case of pawn-broking.
112

 Collateral would replace the interest the 

borrowers pay. Nonetheless, that such alternatives to usury exist does not mean 

that lenders should be prohibited from charging usury. However, that 

alternatives exist provides lenders a weaker reason to charge usury. It may also 

indicate that the charging of usury serves a means of making profit,
113

 rather 

than a means of security against risk of loss.   
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Owing to the reduced choice of security, the absolute prohibition on usury may 

discourage business activity.
114

 However, alternatives such as profit-loss 

sharing,
115

 and shareholding contributions
116

 could be employed. Profit-loss 

sharing requires that the loan being made is used for business activity, and the 

profit is generated from that business, and not for the loan itself.
117

 Shareholding 

contributions involve contributions of capital by individuals to the business, 

which then use it to conduct business. The company lends money to other 

parties for use, without charging interest on a loan. 
118

 

B Adverse Selection 

Adverse selection is the risk posed to a party in a transaction before the 

transaction occurs.
119

  In the context of a loan, it is the risk of non-repayment by 

less creditworthy customers, resulting in an increase in loan purchase price, 
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which is undesirable to the lender.
120

 It is argued that usury will protect lenders 

from this risk of loss, by serving as a form of guarantee, and therefore prevent 

costs from being passed to consumers.
121

 It has been shown that lending to 

borrowers for a mortgage who have little or no chance of repaying the debt in 

full facilitates the debt accumulation which leads to the credit spiral of the 

economy.
122

 Although the impact of debt accumulation for mortgages are larger 

than that of small loans such as payday loans, it could likewise be argued that 

permitting the mass lending of such loans may facilitate a debt crisis that will 

have a significant impact on the economy.
123

 This raises the question of lending 

only to consumers who have a reasonable chance of repay all debts in full. 

Lending to borrowers only when they can repay all debts due has been criticised 

as unfair.
124

 Since those who are denied loans tend to rely on it for their welfare, 

it is argued that denying such individuals’ access to loans is unfair.
125

 However, 

it could be argued that although this may seem discriminatory, this practice of 

exclusion is not against the person him or herself, but rather on the basis of his 

or her borrowing behaviour.
126

 Since discouraging irresponsible lending and 

borrowing is of paramount importance owing to the impact it has on the 
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economy,
127

 it can be argued that lending only when the borrower can repay all 

debts is justifiable.   

In the broader context, the concern as to how to ensure the welfare of those who 

are excluded from credit remains. It could be argued that this could be resolved 

by implementing policies to encourage individuals and households to get off 

debt.
128

 Alternatively, non-government organisations or charities may have a 

role in helping such individuals and households break the debt cycle and assist 

in providing for their basic means of sustenance.
129

 Individuals and households 

could also be educated on how to live within their means so as to reduce the 

amount of debt incurred by an individual or household. 
130

 

Despite the apparent harshness or unfairness of credit exclusion, it has been 

found that being denied credit access may be beneficial for such individuals. By 

forcing individuals to reduce their spending, it may enable them to gradually 

repay their debts.
131

 As a result of not continuing to accumulate debt, but 

reducing it, all the debt will eventually be paid off.
132

 

C Efficiency 
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Given that usury can protect against risk of loss,
133

 its prohibition may reduce 

business efficiency.
134

 Since risk of loss leads to the increase in loan purchase 

price, it is argued that usury which reduces this risk of loss will reduce the 

overall loan purchase prices.
135

 As such, usury is a price control measure, the 

value of which is determined by the market supply and demand.
136

 

However, the question which arises is whether something should be permitted 

because it is efficient. For example, businesses reduce working hours for 

individuals to enable them to fulfil family commitments, or permit holiday leave 

for individuals as a reward for their service to the company, which can reduce 

the efficiency of a business.
137

  Likewise, it can be argued that although 

prohibiting usury may reduce efficiency, the moral consideration of prohibiting 

usury outweighs the interests of efficiency.  

In addition to this, efficiency can be increased by alternative means, such as by 

maximising the efficiency of allocation of credit to each individual consumer.
138

 

For example, a business could improve its knowledge about its customer to 

more accurately determine the chances of repayment and the extent of 

repayment in determining which individuals to provide credit to.
139

 This would 

enable the decrease in risk of loss owing to non-repayment, and therefore may 

help to increase overall efficiency. 

D Conclusion 
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That moral hazard, adverse selection and reduction in efficiency occur does not 

necessarily demand that usury should be permitted. Moral hazard can be 

addressed by non-usurious means, such as collateral. Similarly, adverse 

selection also can be addressed by non-usurious means, such as profit-loss 

sharing. The reduction in efficiency owing to prohibition of usury can be 

compensated for by alternative ways of allocating credit so as to reduce risk of 

loss and minimise credit exclusion. The gravity of usury greatly outweighs these 

competing arguments, and therefore, the better view remains that usury should 

be prohibited.  

 

IV PROPOSAL FOR A NEW LAW 

History has shown that where an absolute prohibition on usury was imposed, 

varied financial devices were employed to disguise usury.
140

 As such, any law 

attempting to criminalise usury will need to anticipate the ways in which usury 

can be disguised, to ensure these forms of covert usury are covered by the 

prohibition.
141

  

A Methodology 

Since usury can function as a means of protection against risk of loss,
142

 which 

is a legitimate concern, legitimate steps to minimise risk of loss will be 

demarcated from usury to ensure that lenders can still protect themselves from 

loss, but also protect borrowers from being charged usury.
143

 One of the main 
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forms of protection is security.
144

  As such, the proposed law will propose a 

definition of usury and security respectively, to distinguish between them. 

However, since facts do not always fall within the boundaries of legal 

definitions, criteria to distinguish between security and usury will be proposed 

to ensure that the two can be distinguished from each other when facts do not 

fall within the boundaries of the definition of usury and security respectively. 

The other main concern is the decrease in value of debt due owing to 

inflation.
145

 While it is a legitimate concern that the full value of debt is repaid, 

an allowance for it could be circumvented to disguise usury.
146

 Therefore, a 

definition of inflation will be proposed, and its application will be set out to 

ensure that the prohibition of usury is not circumvented by inflation-adjustment.   

B Definitions of the Proposed New Law 

The definitions of usury, security and inflation will be proposed in this section. 

Each definition will be interpreted and explained.  

1 Usury 

Usury is any interest charged on a loan.  

This adopts the classical dictionary definition of usury, as the proposed law 

seeks to draw on the economic and moral dimensions of usury with the aim of 

addressing the root problem of debt.
147

 The significant word is ‘any’ preceding 

the phrase ‘interest charged on a loan’, indicates that all interest would be 

prohibited, and therefore, that the interest does not exceed a certain amount is 
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irrelevant.  The word ‘interest’ refers to a price paid for a loan.
148

 Therefore, this 

definition of usury refers to any price paid for a loan, distinguished from a 

charge relating to a loan, but not on a loan itself. This shall be discussed below 

in Section IV.D of this article. 

2 Security 

Security is any item or asset of value, which is provided to the lender by the 

borrower, for the purposes of guaranteeing repayment of the loan to which the 

security relates. 

The above definition of security can be broken down into three elements. The 

elements shall be explained as below: 

(a) Item or asset of value 

This refers to any tangible or intangible thing which people would ordinarily be 

willing to pay for, thereby giving it its economic value.
149

 

b) Provided to lender by borrower 

The security must be provided by the borrower or an agent of the borrower to 

the lender, and not by the lender to the borrower. This is to reflect that it is the 

borrower who is responsible for repaying all debts to the lender in any lending 

relationship.
150

 It is anticipated that this will prevent lenders from being driven 

to charge usury as security, and also provide little to no excuse for lenders to 

charge usury owing to risk of non-repayment.
151

 The possession, but not the 

ownership of the collateral is transferred to the lender upon giving the collateral. 

Possession reverts to the borrower upon repaying all debts due to the lender. 
                                                           

148
 Definition from Free Dictionary by Farlex, proposed by Professor Campbell R 

Harvey of Duke University, North Carolina, US. 
149

 ‘Income and Output’ in Thomas Piketty, Capital in the 21
st
 Century (Cambridge, 

2014) 26, 31. 
150

 See Section II.B above. 
151

 See Section III.A above.  



258 Lee, Should Interest Rates Be Regulated Or Abolished? 2017 
 

Where the borrower declares that he or she cannot repay all debts, or is regarded 

by the law as not being able to do so, the ownership of the collateral is 

transferred to the lender.
152

  

c) Purpose of guaranteeing repayment of the loan to which the security relates 

Securities have been employed since ancient times to guarantee repayment of 

loans. The item is given to the lender only for the purpose of guaranteeing 

repayment of loan. Once the repayment has been fully made, the collateral shall 

be returned to the borrower. This definition does not apply to a loan to which 

the security does not relate since the purpose of security is to guarantee 

repayment of the loan to which it relates.
153

 

3 Inflation 

Inflation is the decrease in value of items or assets owing to decrease in 

monetary value. 

The economic definition for inflation
154

 is adopted to recognise the effect of 

inflation on the value of debt, which is critical in determining whether a charge 

relating to a loan amounts to usury.
155

 However, it also recognises that inflation 

could be exploited by lenders to charge covert usury by manipulating figures.
156

 

Therefore, it is proposed that inflation adjustment can be applied only to the 

principal, and that the value of the principal can only be adjusted to the final 

date of repayment to be agreed upon by the lender and borrower before entering 
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the loan transaction. This is to ensure that the value of the inflation-adjusted 

principal accounts only for inflation of the principle.
157

 

C Elements of Usury 

Like all criminal offences, the proposed usury offence will be broken down into 

physical elements, mental elements and defences.
158

 Defences are available 

where the law regards a person who satisfies all physical and mental elements 

as one who should not be found guilty.
159

 This section will propose a provision 

which criminalises usury as defined in Section IV.B.1 above. It will set out the 

physical and mental elements, as well as the defences, and critically examine 

each element. 

The proposed usury offence provision is that: 

A person who charges any interest on a loan or receives any interest shall be 

guilty of an offence; 

But shall not be guilty of this offence for: 

a) Making a charge in relation to a loan which does not amount to interest; or 

b) Adjusting for inflation for only the principal and for only the period of the 

loan from when it is taken out to the final payment date. 

1 Physical Elements 

a) Person who charges or receives interest is the lender, an agent of the lender 

or an independent third party 
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To ensure that the proposed law targets all usury, it covers lenders, persons who 

charge, collect, or facilitate the charging or collecting of usury, or its proceeds 

on behalf of the lender (agent), or a third party. The phrase ‘on behalf of the 

lender’ is intended to be construed so as to effectively ensure that this provision 

covers usury or its proceeds which the lender channels to another party for the 

lender’s benefit. This includes the channelling of usury or its proceeds to the 

businesses’ customers where such customers profit, for the company’s benefit, 

or to an anonymous shell company.
160

 The provision also covers the charging of 

usury where the proceeds are to be given to a third party to ensure that no usury 

charged can be legally channelled off to a third party, such as a beneficiary of a 

trust.
161

 This is to prohibit the charging or receiving of usury itself, by making it 

irrelevant as to whether the charger or receiver is a lender, an agent of the lender, 

or a third party. 

A charge arising from business activity which utilises the loan does not amount 

to usury because it is a price paid for services which utilise the loan, not the 

price paid for the loan itself.
162

 

b) The loan is provided, or will be provided by a lender to a borrower 

The charge must be on the loan, not merely relating to the loan. Any price the 

lender charges to the borrower in exchange for the loan amounts to interest, 

whether it is called a fee, surcharge, or any other name given to the charge on 

the loan. It is irrelevant for the purposes of establishing this element as to 

whether the charging of usury is actualised. As long as the lender holds out that 
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a charge applies to lending, this element is satisfied since the provision covers 

interest charged on loans which are to be provided, but not yet provided to a 

borrower. The rationale is that it is the charging of usury itself which is to be 

criminalised, which includes potential usury not yet actualised. 

2 Mental Elements 

a) Knowledge of charging interest on the loan  

‘Knowledge’ refers to knowledge of the facts.
163

 It is appropriate that 

knowledge is an element of the usury offence because it is possible that a person 

may charge or receive interest on a loan without knowing that this is so. This is 

because it is contrary to the principles of criminal law to criminalise a person 

who was unaware of what his or her actions were at the time it was done.
164

  

b) Intention to charge or receive usury 

‘Intention’ is the will of the person in carrying out the act.
165

 Objective intention 

is determined according to the standard of the reasonable person imposed by the 

law.
166

 This is in contrast to the subjective intention, which is intention of the 

individual person.
167

 Where objective intention applies, the law determines 

whether a person intended to charge or receive usury according to the standard 

of a reasonable person. The subjective intention, on the other hand, is 

determined according to whether the individual intended to charge or receive 

usury. As the nature of usury is an objective one in that a person either charges 

or receives usury, or does not, it is more fitting that objective, rather than 

subjective intention applies.     
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3 Defences 

a) Mistake of fact 

It is possible that it is not actually or constructively known to the person 

receiving or charging usurious money that it amounts to usury in the factual 

sense.  Since the underlying rationale of the mistake of fact defence is that a 

person who did not know, or has no reason to know that his or her actions 

amounts to the acts satisfying an offence, should not be guilt, the mistake of fact 

defence would be appropriate.
168

  

D Distinguishing between Usury and Non-usurious Charges Relating to a Loan 

Usury is the price paid to obtain the loan itself. Therefore, it follows that a 

charge relating to a loan which is not for obtaining the loan itself, would not 

amount to usury. Such an example would be late penalty fees which are 

imposed to penalise late repayments, and not for obtaining the loan.
169

 However, 

distinguishing between late penalty fees and usury is problematic in practice, as 

late penalty fees are often used as a substitute for usury.
170

  

However, the line between charging for the loan itself and not charging for the 

loan itself is a thin one. This is because a charge relating to a loan may be 

imposed by a lender for multiple reasons, some of which may be legitimate, but 

also for the purpose of charging usury. Therefore, determining whether a charge 

is for a loan itself requires not only determining the reason or reasons for the 

charge, but also whether legitimate reasons are justifiable in light of a possible 

motive to charge usury.      
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This difficulty highlights the need for usury law to be broad in scope, so as to 

recognise any attempt to disguise usury, based on its essence. It also indicates 

the importance of permitting a charge relating to a loan, only when it can be 

demonstrated that a lender could not reasonably have had a motive for charging 

usury, in light of the circumstances.  

 

V FUTURE RESEARCH 

The questions of how the proposed usury law can be circumvented and enforced 

arise. Since empirical evidence is needed to examine such questions, it is 

beyond the scope of this article to do so.  

 

VI CONCLUSION 

Since usury is inherently extortionate, as a profit made of the indebtedness of 

others, so as to subject them to debt bondage, there is reason to treat usury as a 

criminal act. Although circumstances may justify changes as to how to interpret 

the law, the act of usury itself is fundamentally exploitative, and thus changes in 

circumstances are not enough to justify its decriminalisation.   

 


