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Abstract

in 2021, Egypt ranked third in the world behind China and Iran for carrying out at least 83 executions. Under ‘Abdelfattah alSisi’s regime, the 
number of judicial executions has increased dramatically; the death penalty is not just a crime control strategy but used as a political tool to silence 
dissent. However, considering Sharie'a its main source of legislation, the death penalty has long been recognized as a form of criminal punishment in 
Egypt. The key problematic features of the death penalty in Egypt existed long before the 2011 revolution or Sisi's regime coming to power. They include 
the role that the Grand Mufti - Egypt’s highest Islamic religious authority - plays in death penalty sentencing; the use of mass trials that clearly do not 
meet basic requirements of fair trial guarantees; sentencing of children to death; and the application of the death penalty for non-lethal offences.
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The death penalty in Egypt is no longer used just as a legal sanction, but it has become an instrument of suppression and tyranny 
of the Egyptian governments (mostly security authorities) used against all citizens, not just political adversaries, but all groups of Egyptian 
society (men, women, old people, and youth).2 Thousands of Egyptians have had frightening experiences, as Egypt endures to use mass 

trials to sentence individuals to death. Some of those sentenced to death are children, and numerous of those sentenced in mass trials are 
ultimately executed, as the rate of executions skyrocketed.4 In fact, it is a shocking crisis, which makes the scale of this disaster undeniable. 

Continued attention on Egypt’s trial and execution practices is indispensable so that no one else is exposed to the same injustices, by drawing 
attention to the urgency of the status quo in Egypt.5 Recently in most Middle Eastern countries, especially Egypt, the number of capital 

punishment (death penalty) decisions by the Egyptian courts has been expressively intensifying in a way that has not happened before in 
modem legal history.6 But notwithstanding the Egyptian judiciary’s current fad of supporting executions, there is no understandable legal 

elucidation for the augmented pace in the issuing of death verdicts in extremely problematic and provocative cases, with judges handing 
out the capital punishment left and right to appease the public opinion.7 Additionally, civilians are tried and executed - in the absence of 

law and humanity - before an extraordinary (exceptional security) judicial system (military courts, terrorism circuits, emergency Supreme 
State Security tribunals), which has been shaped in violation to the Constitution and international law(s).8 These courts lack the minimum 

standards of a fair trial, due process guarantees and hand down collective death sentences against political rivals and abuses to their rights 
do not only end at indiscriminately breaching their right to life, but it continues after their death.’ It should be noted that the UN General 

Assembly has called on all states that continue to apply the capital punishment to:

make available relevant information, disaggregated by sex, age, nationality and race, as applicable, and other applicable criteria, with regard to their 

use of the death penalty, inter alia, the number of persons sentenced to death, the number of persons on death row and the number of executions carried 

out, the number of death sentences reversed or commuted on appeal and information on any scheduled execution, which can contribute to possible 
informed and transparent national and international debates, including on the obligations of States pertaining to the use of the death penalty.'0

Unfortunately, the vast majority of executing states, including Egypt, have failed to make any such information available." Though 
the Middle East and North Africa (MENA) is considered a retentionist region, Tunisia, Algeria, and Morocco are abolitionist practically." 
The only nations to continue to carry out execution on a systematic basis from the seven target countries are Egypt and Yemen."’ All seven 

countries still continue to hand down death sentences. While none of the seven nations have ratified the Second Optional Protocol to the 
International Covenant on Civil and Political Rights aiming at abolition of the death penalty, all seven target countries have ratified three 
of the basic international human rights treaties: the International Covenant on Civil and Political Rights (ICCPR), the Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and the Convention on the Rights of the Child (CRC).15 it 

should be noted that the criminal offenses punishable by death in the MENA region go far beyond the ‘most serious/heinous crimes’ standard 
under Article 6(2) of the ICCPR, and even beyond what has been provided for under Islamic Sharie'a law.'6 It should be noted that the vast 

majority of cases of execution in all Arab/Muslim countries are related to intentional (mens rea) criminal acts with lethal or other extremely 
severe consequences, such as premeditated murder.17 However, other crimes which would not be considered the ‘most serious crimes’ as 

required under international law are still ensuing in executions, including acts of political oppression, terrorism or espionage, or drug-related 
offences, as well as armed robbery, kidnapping, rape or arson, and various military offences that do not result in causalities (and with “lethal 
or extremely grave consequences”).'8

* ‘Mohamed Arafa’, Cornell Law School (Web Page) <https://www.lawschool.cornell.edu/faculty-research/faculty-directory/mohamed-arafa-2/>.

29



In this regard, all seven countries forbid capital punishment for those who were under the age of 18 years at the time of the offence 
being committed.1’ Pregnant women are not exempt from execution across the region; execution is only delayed until after the pregnant 

woman has delivered her child.’0 Across the region, the seven countries provide some sort of exclusion from the death penalty for those who 
were mentally ill or retarded (absolute insanity) at the time of committing the crime.’1 However these laws (internal regulations) are broad 

and vague and lack clarity, as in some situations, do not exempt those from execution who have become psychologically disabled after the 
crime was committed.2’ Although legal scholars and policymakers have not been able to decisively assess the exact number of prisoners 
on death row, as no official statistics are published by the governments of these seven nations.’3 While Egypt have made no moves towards 

reducing or limiting the application of the capital punishment in law or in practice, and there have been no political will (or statements) 
signifying that they are in any way considering abolishing it, other nations (e.g., Algeria, Jordan, Lebanon, Morocco and Tunisia) have taken 
prominent steps towards elimination of it, and have shaped space for debate/discourse on the question of the legitimacy of death penalty.’4 A 

severe and biased prison management for the death row underpins its punitive nature in the region, and raises severe alarms regarding cruel 
and inhuman/humiliating punishment.’5 However, following the uprisings, a measure was put in place to acknowledge the right of those on 

death row to receive visits from their relatives.’"

The current political changes within the region have provided a golden chance to debate human rights and criminal justice reforms, 
through constitutional and legislative reform processes. The outcome of the Arab spring has brought numerous new faces and generations to 
the political arena, and there is no plain position about the death penalty for these new decision and policymakers.’7 If this reform occurs, it 

will allow Egypt to form a government that embraces new democratic principles and takes steps to reform both the criminal justice and penal 
system(s).’s Both international and domestic political pressure for reform and the lessons learned might inspire the current administration 

to open the door for partnership with human rights organisations, and penal reform to take steps towards maintaining human rights in the 
criminal justice system (reviving arguments/defenses for death penalty’s retention).’9

In this context, this political turmoil raises the concern that the implementation of the capital punishment will be widened under 
the name of Islamic law (a fear that executions for political crimes increase). The process of abolishing this penalty in the MENA region 
is going through a problematic transitory period, it entails a review of the strategies, tactics and means employed to achieve this goal. For 
decades, abolitionist efforts were engrossed in the role of the political will and its ability to abolish this penalty through modifying national 
legislation.30 Now, a new focus aims to address comprehensive questions of democracy, good governance and respect for human rights, 

mainly in the field of the administration of justice, and a focus on persuading the general public, who have revealed outstanding aptitude 
to change their political systems.3' It is significant to accomplish that on various political, legal and practical levels in the MENA region 

regarding the abolition of the death penalty and humane alternative sanctions to it. It is hoped that this approach will assist governments 
within the region in applying a more holistic perspective to penal reform which focuses on therapeutic jurisprudence via rehabilitation and 
the respect for human dignity, rather than a punitive approach to punishment.3’

Egypt remains fifth in global rankings for executions. There are extensive fears that Egypt’s criminal justice system cannot afford 
defendants the fundamental guarantees of due process and fair trial rights.34 Mass trials endure to proceed despite prevalent international 

criticism and condemnation that they are merely unfit to meet the basic requirements of international fair trial (law to truncate the appeals 
process) protections along with ongoing sentencing of children to death in contravention of both domestic and international law.35 Also, 

civilians are being tried in military courts at an unprecedented rate and there are concerns that proceedings in these courts are even less likely 
to adhere to international fair trial obligations.3" The intensifying use of the death penalty is even more concerning in the context of the 
systemic use of torture by the security and intelligence authorities, often to obtain a “confession.”37 The destruction of fair trial procedures 

has affected both those who have been targeted for contribution to real or alleged political dissent, as well as for non-political criminal 
charges.38 It is obvious that Egypt is using the death penalty as a means of suppression and a decisive abuse of state power. In Egypt, it is 

being exercised by a regime which makes use of systemic torture, stifles political dissent, the rights to free assembly and expression, and 
condemns those who exercise these internationally-protected rights - including children - as terrorists.39

Since 2019, Egyptian authorities have moved to further shrink and limit civil society activity through the enactment of draconian 
laws, and have waged a campaign of arrests of human rights defenders, reporters, attorneys and scholars. The international community can 
no longer stand silent and must call on Egypt to confine its use of this penalty, comply with its international commitments, and guarantee that 
any justice sector collaboration is contingent on Egyptian authorities: (a) ending the use of the death penalty in cases including children, and 
(b) ending the use of mass trials and torture.40

Against this succinct backdrop, and based on the findings of this article, it is now clearer that Egypt is using the death penalty as 
a means of tyranny, as the eventual abuse of state power. In Egypt, it is being wielded by a regime which makes use of systemic torture, 

30



stifles the political dissent (rights to free assembly/expression), and condemns those who exercise these internationally-protected rights. The 
international community can no longer stand silent and must call on Egypt to restrict its use of this penalty, comply with its international 
commitments, and ensure that any justice sector cooperation is contingent on Egyptian authorities. This chapter addresses the application 
of death penalty (theoretical study done in light of the principles of the Egyptian law and provisions concerning international human rights 
law). Comparing it to the concepts of human rights, justice, and maslahaa(h) (protected interests), which establish the basis of the criminal 
justice reform. It concludes that the manifest view of the Egyptian criminal justice system is shaped by religious philosophies, laws, and 
divine practices. Thus, it is more than proper to create an inclusive reform of the death penalty to be fully compatible with the constitutional/ 
universal norms, but national laws must meet its superior norms and lofty values.

11. The Realm of the Criminal Justice System After the Uprisings

The criminal justice system boarded on what has been labelled a ‘steep slope of decline’, corroding its legitimacy at home and 
abroad.41 What inspired this move toward judicial exceptionalism? The Egyptian judiciary - courts interpreting and applying the law - is 

essential among legal institutions and these institutions have become significant political players in a number of countries (dynamics of 
judicial politics in authoritarian regimes).4- It should be noted that judicial institutions do not advance the benefits of the autocratic leaders in 
an upfront way, and courts rarely serve as mere counters/pawns of their administrations.43 The judiciary may be used to advance the interests 
of authoritarian regimes, and may be changed into sites where political battles are fought.44 Courts may serve as dual-use institutions, 

enabling some State functions while also opening new paths for activists to challenge the State. In other words, courts may be vigorous nodes 
in which authority is delegated, disputed, and subverted.45

Severe Violation of International Law and A Stab to the International Criminal Justice: In this regard, it should be noted that the 
U.S. Supreme Court Justice William J. Brennan argued that it is a moral principle that “the State, even as it punishes, must treat its citizens in 
a manner consistent with their intrinsic worth as human beings—a punishment must not be so severe as to be degrading to human dignity.’’46 

Numerous mechanisms of execution have been expressly believed abuses of the prohibition of torture and the Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment (CIDT) by universal or domestic judicial bodies and have been proscribed 
by a number of States retaining the death penalty.47 It should be noted that the conflict between the application of the capital punishment 

and the proscription of torture and CIDT is most evident in the growing number of regional and domestic views and decisions that have 
held this penalty in all situations to constitute CIDT or even torture, irrespective of the methods or implementation settings, or the specific 
individuals upon which it is executed.43 As capital punishment constitutes a per se breach of the prohibition of torture and CIDT, specific 

methods of execution along with the circumstances of its implementation, including the “death row phenomenon,’’ often establish abuses in 
and of themselves.49 Evolving state - domestic - practice (e.g., Egypt) and global opinion, including responses to new changes in forensic 
science, underscore the extreme difficulty of implementing the capital punishment without violating the prohibition of torture and CIDT. 50

Numerous execution mechanisms have been obviously considered violations of the proscription of torture and CIDT by universal 
or domestic judicial bodies and have been prohibited.5' However, the United Nations Committee abstained from deciding what other specific 

executing mechanisms (that includes severe pain and suffering) might constitute torture or CIDT, deciding instead that the death penalty, 
in all cases, “must be carried out in such a way as to cause the least possible physical and mental suffering.”5- Also, it has been argued that 
various other methods (e.g. hanging) constitute torture, although there has not been a clear consensus on the international stage and practice.53 

Moreover, in 1994, the Committee decided that lethal injection did not amount to torture or CIDT and has yet to review its decision despite 
the emergence of new forensic evidence that indicates otherwise. Also, international norms hold that executions of individuals belonging 
to certain groups, such as juveniles (a jus cogens norm, an imperative rule that binds all States), persons with mental disabilities, pregnant 
women, elderly persons, and persons sentenced after unfair trials, are considered principally cruel and inhuman, regardless of the execution 
modes.54 Although international law does not feature a different value to the right to life of these groups, it holds that the imposition of the 
capital punishment in such cases (inherently cruel) constitutes global violation.55 Further, an increasing number of regional and domestic 

courts, including the InterAmerican Court of Human Rights and the United States Supreme Court, have ruled that the mandatory death 
penalty, where judges have no discretion to consider aggravating or mitigating circumstances regarding the crime or the offender, violates 
due process and amounts to CIDT.56 International standards holding the death penalty in certain situations constitute a severe violation 

of international norms, as well as the regulation of specific execution modes, expounds the struggle with which nations may implement 
it without violating the prohibition of torture.57 Simultaneously, these values and practices exemplify a developing global movement to 
reconsider capital punishment in all cases as a violation per se of the prohibition of torture.58

Under the current government of President Abdel Fattah al-Sisi, the issuance and execution of death sentences, coupled with the 
systematic violation of due process guarantees, has soared at a rate unwitnessed for decades under previous governments.5’ In other words, 

given the systematic decline of the justice system in Egypt, a free and fair trial is unlikely and unfeasible. This is a breach of the fundamental 
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rights upheld by international conventions - in which Egypt committed to - require defendants in capital cases to enjoy all due process 
guarantees of an independent and fair trial. 60 Several Egyptians (political activists and human rights defendants) are presently at imminent 

risk of execution - an unprecedentedly high number that is possibly to become higher as penal statutes (criminal laws) carrying the death 
penalty have increased at a rate unseen in Egypt’s modem history.61 As the decisive irrevocable (irreversible) penalty, it requires a rigorous, 

stable judicial system that sustains absolute standards of justice and operates within a functional and transparent national and institutional 
framework.

Currently, Egypt is not even remotely close to meeting any of these norms, as its politicized judicial system is common with 
intensifying misapplications, political reprisals, and security threats; and convictions are basically reliant upon the routine use of torture - by 
security forces - to coerce confessions.63 Many of those executed or currently facing execution were sentenced for offenses to which they 
confessed only under extreme physical and psychological duress.64 With the lives of many Egyptian citizens on the line, we announce the 

launch of the Stop the Death Penalty campaign. This campaign has arisen from our urgent humanitarian duty to unite for real change, and 
to take positive action aiding the victims and their families. We call on all individuals, organizations, movements, and media outlets who 
believe in fundamental human rights to unite with us against the death penalty in Egypt. The campaign will consist of urgent action to achieve 
an immediate moratorium on the death penalty, and to provide legal and humanitarian solidarity with death row inmates and their families, 
specifically in regards to protecting their rights. The campaign further intends to break the silence surrounding this issue by initiating a 
societal dialogue about the abolishment of capital punishment in Egypt.

a. The Egyptian Criminal Justice System65

The criminal judiciary comprising the court of misdemeanours occupies the lowest level of the system of criminal courts.66 The 
Court of Cassation is governing the verdicts of the appellate courts concerning errors of law.67 The Penal Code lists tripartite classification 

of crime: (i) felonies (offences punishable by death, life imprisonment); (ii) misdemeanours (acts punishable by imprisonment or fines); and 
(iii) infractions (minor acts punishable by fines).68 Criminal acts that can result in death sentences include murder, manslaughter occurring in 
the commission of a felony, the use of explosives causing death, rape, treason, terrorism and endangering state security.69 It should be noted 
that the Grand Mufti (religious leader) and the President review each death sentence.™

b. New Statutes and ‘Out Laws’

New and amended laws enacted in 2015 till now involve further death penalties for endorsing disorder, destabilising national 
security, and engaging in acts of terror.7' The Protest Law (2013) bars unapproved assemblies of ten or more individuals, and those who 

confront it face high fines and maybe death penalty. Further, President al-Sisi prolonged the jurisdiction of military courts in 2014 to 
include crimes against public facilities, utilities, and properties.73 The 2015 Anti-Terrorism law extends the basis for criminal prosecutions of 

terrorist acts and has a vague description of ‘terrorist act’, and enacts capital punishment for endorsing the perpetration of terrorist offences, 
and heavy fines for publishing ‘false news/statements’ about terrorist acts, or issuing reports that contradict official accounts. 4

Accordingly, the Egyptian criminal (Penal) Code and related laws identify dozens of crimes that are eligible for the death penalty 
(at least 33 articles prescribe applicable offences). These crimes include aggravated murder, premeditated killing by substances (poisons), 
and homicide with the intention to commit any felony or misdemeanour, as well as arson leading to death, perjury leading to death of a 
convicted person because of false testimony, and kidnapping a female accompanied with a felony of having sex without her consent.75

Further, the capital punishment is an available sanction for numerous gang-related offenses, including forming or leading a gang that 
anticipates to overthrow the government, attacking a community, or that purposely uses force to occupy any part of a public building.76 Also, 

many terrorism-related crimes that result in death are subject to death penalty, including deliberately resorting to terrorism to disturb public 
order, hijacking, resisting a law-enforcement officer, taking hostages, using or attempting to use explosives, wounding or beating a person, 
and deliberately killing a person without premeditation.77 Even if no death results, an individual may be sentenced to death for intentionally 

using explosives to commit criminal activities as damage to public buildings/installations, or for other acts of terror not resulting in death, 
as damage the environment, cause detriments to communications; transportation; property, or averting public authorities from working, or 
interrupting order(s) protected by laws/statutes.7

Additionally, the Military Rules Law No.25 of 1966 (amended by Law No. 136 of 2014), permits the death penalty for several 
wrongdoings, such as sedition/disobedience, destruction of property, disobedience, abuse of power, and not reporting a crime listed in the 
first chapter of the military code.79 Moreover, Law No.122 of 1989 recognizes numerous drug-related crimes that are entitled to capital 
punishment, even if they do not result in death.80 These offenses include exporting, importing, or producing any narcotic substances with
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the intent to trade or without legal authorization, forming/managing a gang to trade drugs, owning, delivering, buying, or selling any drug 
with the intention of trading without legal permit, and managing any premises for the use of drugs.1'1 These criminal acts are death-eligible 

if aggravated by: using any individual under the age of 21 or any relative under the accused’s care, or any person over whom the accused 
has authority; the offender has the duty to combat narcotic drugs; uses the force of law to facilitate the crime; commits the act in a worship 
place, educational institution, or a public park; offers or sells drugs to anyone under the age of 21 or persuades such an individual to use drugs 
by force or deceit; the narcotic substance is cocaine or heroin; or the accused is a recidivist criminal of a drug related crime.8’ A variety of 
treason-related (national security) crimes are eligible for the death penalty even if not resulting in death?3 An amendment to the Firearms 

Control Legislation of 1954 makes the capital punishment mandatory for any person who attains or possesses non-permitted weapons or 
related ammunition in a public place intentionally to use the arms/ammunition in any act against public order (security) or to destabilize the 
governmental system, the constitution, national unity and social harmony?4

Under Law No. 122, the capital punishment is required for assault "against any of the public officials or personnel charged with the 
enforcement" if the assault leads to death?3 Besides, the Confronting Terrorism Law No.95 of 2015 introduced many new criminal acts that 
are entitled to the death penalty?6 The statute vaguely defines terrorism as “any use of force or violence or threat or terrorizing that aims to 

disrupt general order or endanger the safety, interests or security of society; harm individual liberties or rights; harm national unity, peace, 
security, the environment or buildings or property; prevent or hinder public authorities, judicial bodies, government facilities, and others 
from carrying out all or part of their work and activity.”87 The law allows the death penalty for founding, regulating, managing, or being 

a leader of a terrorist group; financing terrorist groups; and collecting counterintelligence with the purpose of committing terrorist attacks, 
among others?8 The law mandates the same sanction for funding a terrorist group or terrorist act?9 Even where the law specifies that the 
death penalty is required, a judge may enforce a different punishment (discretionary power) if lenity is warranted?0 For juvenile offenders, 
Egyptian law forbids the death penalty for any individual under the age of 18."

In capital cases, three different courts have jurisdiction: civilian appellate courts, state security courts, and military courts. In all 
capital cases, judges must reach a unanimous ruling to sentence an individual to death and must be ratified by the President.93 Death sentences 

issued by civilian courts are subject to a mandatory appeal to the Court of Cassation, but that court may consider only issues of law, including 
whether the lower court violated, misapplied, or misinterpreted the law, whether the verdict is legally invalid, and whether procedural 
irregularities had an effect on the verdict.94 Military Courts have jurisdiction over civilians accused of terrorism, national security acts, 
crimes committed in border areas and crimes against military production facilities?5 Law No. 136 of 2014 for the Securing and Protection of 
Public and Vital Facilities expanded the military jurisdiction by placing all public property under military jurisdiction?6 It should be noted 
that hanging (civilians) and shooting by firing squad (military) are the most common methods of execution in Egypt." Sadly, the moratorium 

on executions in Egypt is based on political willpower, rather than legal amendments, and there is now no legal foundation that supports 
moving towards abolition (nor are there any legal guarantees to prevent a return to executions).

It should be noted that the Egyptian Penal Code provides that ‘if the conditions of the crime.. .requires the judge’s leniency, the 
punishment may be changed...from death penalty to imprisonment.’98 However, there are some crimes that are excluded from the scope 

of application of the leniency justification (exclude the application of Article 17), and thus forbid the court from sentencing to a lesser 
punishment, (a) aggravated murder; (b) trafficking in narcotics, and (c) using explosives leading to the death of one person or more."

c. Administering Death Penalty

The Egyptian Constitution does not make any explicit reference to the death penalty. However, Article 2 of the Constitution 
makes abolition of the capital punishment for offenses applicable under Islamic jurisprudence more problematic.100 In 1980, the Supreme 

Constitutional Court ruled that no legislative text may be issued under it [the Constitution] which contradicts the Islamic rulings that 
are both absolutely authentic and definitive in their import.’101 The Criminal Procedural Law No.150/1950 comprises some substantial 

procedural rules for administering the capital punishment. The keystone is the sitting justices’ ijma’a (unanimous consensus by the majority) 
including the military judges.10’ In a milestone ruling of the highest court in the land, mahkamat al-Naqd (Court of Cassation) decided:

Article 381 requires the court members' unanimous consensus, indicates that the legislature made an obligation upon the court to decide the death 

penalty within the agreement of all sitting judges, to maintain the legal guarantees of [...] surrounding its nature, [and that is] contrary to other 
punishments which require only the majority opinion of the justices?

Furthermore, all cases involving the death penalty must be presented to Egypt’s grand mufti (religious leader) before the issuance 
of the verdict. The Code stipulates:
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The court is obliged to send the decision of death penalty to the Egyptian mufti (religious clerk) before the final decision. If the clerk docs not respond 
. . . . . 104

within ten days, the court has the right to decide the final verdict.

In terms of the due process guarantees, the Court of Cassation ruled:

the legislature aims, through this condition, to confirm the orthodoxy of the court ruling to the Islamic law rules [...]. The role of the mufti is to decide 

its compatibility with the Sharie’a norms. Furthermore, the opinion of the mufti gives the criminal the tranquillity feeling of the divine aspect of this 
. . .... ... . . 105punishment considering the public opinion.

It should be noted that Mufti’s opinion is counselling and not mandatory, as his only duty is entirely to determine whether or not 
the penalty is compatible with the main principles of Islamic law.'06 In the Egyptian criminal justice system, execution may be suspended 
by a request for retrial, as the right to request a retrial belongs to the prosecution or the defendant.107 Even if the mufti responds with an 

opinion conflicting with the court’s ruling, the court is not obliged to follow his/her decision, and this view is due in ten (10) days, and if not 
received within the deadline, the court has the right to decide its final judgement. 108 Nevertheless, if the criminal court decides the final ruling 
to execute the capital punishment without consulting the mufti’s consultancy opinion, its decision shall be annulled.100 However, the appeals 
are very restricted, the Attorney General must submit a memorandum to the Cassation Court justifying the application of this punishment.10 

“The irrevocable decision of death penalty shall be sent, through the Justice Department [Ministry], to be ratified by the President [...] in 
which he/she has the right either to ratify the ruling, or to use his right of clemency; and if the President does not respond within 14 days, the 
penalty shall be executed.’’11'

Law No.71 of 2009, amends Egyptian penal law provisions by adding new guidelines on psychogenic disorder. The 2009 
amendment reads.

In case of the absence of free will [criminal intent] during the commission of the criminal act, because of insanity, mental disorder, unconsciousness 

[intoxication] voluntarily or involuntarily [... ] the culprit shall be accountable if the psychological or mental disorder affects his free will by diminishing 

it, and the court must consider all circumstances regarding the mental influence on the personal will ... If the accused is incapable of defending 

himself due to a mental illness occurred after committing the crime, the trial shall be suspended until he is capable. If a mental disorder happens after 
the investigation has been concluded and before the adjournment of the case, the next procedures shall not be taken ..."

Pregnant women are exempt from execution until two months after the child is delivered."’ Although the law does not stipulate 

a maximum limit for life imprisonment, the minimum sentence that must be served is 15 years’ custody if parole is approved, or 20 years if 
the prisoner is eligible for conditional release. '4 The perspective has been articulated in some quarters that the courts should be given the 

authority to avert individuals convicted of heinous crimes from being bailed or from being granted a conditional release, as this would inspire 
them to hand down less death penalties, given that deprivation of liberty would serve its actual purpose of acting as a public deterrent."5 The 

Juvenile Law No. 12 of 1996 provides that children who are under the age of twelve at the time of the commission of the offense may not be 
held criminally liable; and should be subject to a juvenile tribunal."0 This law completely bans capital punishment and life imprisonment 
for children, and instead replaces them with preventive therapeutic actions."7 Egyptian law provides two cases - in which the state has 
no right to execute the criminal - for extenuating the death penalty, either by statute of limitations or by presidential pardon (clemency)."0 

The Procedural Code states “the statute of limitations for death penalty is 30 years and shall start once the verdict becomes final and 
irrevocable.’’On the other hand, clemency means the non-execution or mitigation of the capital punishment, to be replaced by another 
sanction (e.g., life imprisonment)."" For rehabilitation purposes and social reintegration programmes, Article 71 of Law No.396 provides 
that those sentenced to death may receive visits from representatives of their religion."'

d. Application of Death Penalty and Fair Trial Procedures: Status Quo

The Constitution guarantees that “the rale of law is the basis of governance in the state. The state is subject to the law, while 
the independence, immunity and impartiality of the judiciary are essential guarantees for the protection of rights and freedoms.”'" (“The 

judiciary ultimately sought to protect itself as a deep state institution, guarding its material interests in the status quo, even if this meant 
betraying the rule of law’’)."’ Further, judges are independent and, in their administration of justice, are subject to no authority other than 
the law, no interference being permitted injudicial affairs."4 Furthermore, Egyptian law designates that an individual accused of a crime 
can be detained for 15 days pending investigation.125 Pre-trial detention shall not exceed two years if the act is punishable by death."6 An 

exceptional amendment to the Procedural law in 2013, authorising criminal courts and the Cassation Court to prescribe provisional detention 
of 45-day increments without a maximum time limit for persons facing a death sentence."7 Also, the Constitution assures every accused 
the right to be presumed innocent until proven guilty along with the right to legal assistance. 120 The Criminal Procedural Code requires that 
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a lawyer must be present with the accused during investigations and makes it illegal for the detective of an offence punished by death to 
interrogate the accused without his lawyer’s presence.'29 “This “state of nobody” with an understanding that it is simultaneously the “state 

of everybody.” That is, at least in the realm of the death penalty, the fact that no one is to be found responsible has to do with the fact that 
everybody is to a certain extent. And there are too many state actors - “an excess of statehood practices” - that certainly ensures a diffusion 
of the responsibility to kill.”130

Some Malpractices: Case Law

In terms of using torture, detained activist ‘Alaa ‘Abdel Fattah - who was sentenced to five years in prison - claimed during a 
pretrial detention hearing that he had been exposed to incidents of intimidation (reprisals) after he reported hearing fellow prisoners being 
subjected to torture with electric shocks. 3' Also, it has been reported that prisoners detained on politically motivated and fabricated charges 

(e.g., allegations of joining an unspecified banned group and spreading false news) were held in prolonged and indefinite solitary confinement 
(in most cases without bail or conditional release).13" For example, political critics (e.g., Ahmed Amasha), had been denied family and 
lawyer visits, exercise, and access to health care for more than a year.'33 Legally speaking, impunity and lack of accountability of the security 

apparatuses (law enforcement officers/police) is a substantial dilemma and the Attorney General’s along with the Justice Department and the 
Military Prosecution - either for interior or army acts - should be responsible for pursuing prosecutions and investigating whether security 
force actions were justifiable (within their duty scope).'34 For instance, in 2015, Egypt criminal court ordered retrial sentenced in a mass 
trial to death and life imprisonment for many Muslim Brotherhood supporters.'35 Recently, an Egyptian Criminal Court ordered a retrial for 
some of the Muslim Brotherhood’s followers convicted in a mass trial in 2014."' “Some of them were sentenced to the death penalty, and 

others were punished to life imprisonment for their criminal roles in the violent criminal activities against Coptic Christians and their houses 
of worship along with murder, attempted murder, threatening public order and scorching some police stations.”137 “An Egyptian criminal 

court in El-Minya confirmed interim death verdicts imposed after a speedy trial that cruelly breached the defendants’ due process guarantees 
rights. In this regard, it was significant for the Egyptian’s judiciary to assure that all of the defendants have a quick retrial in accordance with 
international law principles, especially regarding the fair and just trial standards.”'35

A recent capital punishment case that sparked widespread controversy was that of Isaiah al-Makary - a Coptic monk who was 
convicted of murder and executed in May 2021, just 10 months after his sentence was upheld - marking the first state execution of an 
Egyptian Christian clergy in Egypt’s modem history.'3’ International experts (e.g., United Nations specialists, human rights groups, legal 

scholars) have all pointed to flaws in the trial proceedings, case evidence, abusive treatment in custody, and other aspects of the case that 
raise serious doubts about the verdict. 140 It should be noted that after alSisi took office, the judiciary intensely expanded the use of this 
punishment, handing down death sentences en masse and carrying out far more executions.'4' Egypt’s use of this penalty as indicative of a 
shift from a deterrence doctrine and prevention to one of political vengeance. '4" Egyptian legal scholars cited that “Within Egyptian law, the 

philosophy behind the death penalty is for it to serve as a punitive measure and a supposed tool of deterrence that aims to deter and prevent 
[crime],” however, have repeatedly found that the death penalty has no deterrent effect, but now more revenge or retaliation and being used 
as an example of how authorities politically exploit it (e.g., prisoners on death row are promptly executed in response to militant attacks). 143

Accordingly - and as the number of executions has swiftly amplified recently - the Egyptian government has come under heavy 
criticism from domestic and global human rights organizations, Western allies, the United Nations and the European Parliament, as it claims 
that right to “retribution” may justify executing those convicted in terrorism or political cases, however failed to explain the massive spike 
in executions of defendants convicted of regular criminal acts.

III. Egypt’s Legitimacy in the Global Order: Compliance to the International Law

International law to which Egypt is committed, requires the states to limit the use of the capital punishment to the most serious 
crimes, towards abolition.'44 Concerning mass trials, international norms prohibit the imposition of the death penalty where a defendant has 
a restricted degree of contribution or complicity in the commission of even the most serious crimes.145 By trying culprits in large groups, 

Egypt has made punishing political dissent an easy task for the administration, and in so doing, embowelled procedural precautions and 
defendant’s due process rights.'46 Statements produced by an accused or a witness under duress or threat of duress should not be relied on.'47 

Egypt’s mass trials are undeniably inadequate to protect these rights. Enormously short trials make it unbearable for courts to consider each 
defendant separately, limit defendants' capacity to access counsel along with trying in absentia, that breach the global norm requires that the 
defendant is normally eligible to be present at trial, to offer a defence.'48 Egypt endures to use random arrests and mass trials to apply the 
death penalty for political dissent, following popular efforts to exercise rights to assembly/free expression.'49

Criminal Procedural Code requires that verdicts must include the reasons upon which it has been drawn and any conviction must 
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state the punishable act, the circumstances under which it occurred, and must designate the legal text upon which the ruling was based.150 

Egyptian jurisprudence asserts the individual nature of criminal liability:

[...] a person can be held responsible only if that person, either as principal or as accomplice, committed the alleged acts [...]. Whether an act is wilful 

or by simple omission, it must be personally attributable in order for the individual’s responsibility to be engaged. Egyptian jurisprudence continuously 
.. . . . . , 151

refers to this principle

Also, it allows a retrial in some cases. If the individual has been legally notified of the committal order/summons, the court 
may issue a “default judgment” and may adjourn the case or order to re-summon the accused.15’ The Public Prosecution and defendant 
are to present their statements and pleadings, and the court hears any witnesses if deemed necessary, after which a judgment is issued.155 
A judgment in absentia may be executed if not objected to by the person convicted within the given time limit.'54 In 2017, the Egyptian 

Parliament limited petitions in the Cassation Court. Prior to the amendments, the Court was able to overrule a conviction and send the case 
back for a second trial, for the defendants sentenced to death a retrial and two appellate rounds, acting “as a relatively strong check on flawed 
convictions.”'55 The Court can evaluate both legal and factual issues in the first appeal and issue a final verdict, as a nail in the coffin of fair 
trial ideals.156 Now, defendants sentenced to death typically do not have the prospect for a retrial, where most exonerations and commutations 
used to happen (uphold more convictions on appeal).157 Military trials are less likely to follow international due process/fair trial values and 
military judges are subject to the Commander-in-Chief, and hence inadequately autonomous from the executive.' The European Union is 

committed to use all its diplomatic measures and financial assistance to encounter the maintenance of capital punishment globally. In 1998, it 
accepted strategies for third countries on capital punishment as a part of its human rights policy. 159 These rules set out the crucial principles 

for the EU monitoring action towards the use of the capital punishment - principally - aim at urging retentionist third countries to abolish 
death penalty, via general or specific demarches (periodical dialogues).'60 The European Parliament powerfully opposes this punishment - 

never justified - in all circumstances, even for redress or deterrence. The international community emphasized the demonstrated futility of 
capital punishment as a preventive ‘deterrent’ for violent offences and its disproportionately substantial effect on society.'6' It called on all 

states that still resort to capital punishment to give up this inhumane/cruel punishment and adopt the abolitionist movement.

Crisis of Governance and Justice

There is no judicial unity on the query whether capital punishment is constitutional or not. It looks that much depends on the design 
of the appropriate constitutional provision in the nation concerned and the judicial creativity or non-creativity of the justices interpreting 
the related constitutional provisions. Verdicts affirming the death penalty unconstitutional are not based on the fact that the punishment has 
been forbidden but on the perceptive that executing a condemned individual amounts to cruel, inhuman and degrading penalty, or that there 
has been an excessive delay in canying out the death sentence. Other rulings are based on the reasoning that the binding capital punishment 
creates an unjustified restraint on judicial sentencing discretion. Courts do not make a ruling on what has not specifically or incidentally been 
demanded. Hence, what is stated unconstitutional is not the death penalty per se but the death sanction under certain circumstances. That 
would clarify why in the judgements declaring the death penalty unconstitutional under specific conditions, the court(s) did not go further to 
make an order of mandamus demanding the government to remove this penalty from its laws.

Since 2013, Egypt has used the criminal justice system, particularly the death penalty, to stifle dissent. Egypt continues to impose 
numerous death sentences in mass trials, and is accelerating executions at an extraordinarily alarming rate. Changes to criminal procedure 
have detached what few guards’ defendants had prior to 2014. When it is intolerable to consider each defendant independently, children are 
inescapably caught up in this machinery. The diluting of due process guarantees and the systemic torture has similarly impacted those who 
have nothing to do with real or alleged political dissent. Even when defendants are exonerated/resentenced, they spend years on death row 
(behind bars) waiting for their sentences to be reviewed/commuted or thrown out. Without legal and political reform, the machinery of death 
will only move faster in years to come.

Following recent universal periodic reviews, the international community along with the UN Human Rights Council highly 
recommended the Egyptian government to involve toward the eradication of the death penalty by adopting a moratorium; commuting all 
rulings already declared; eliminating the number of death penalty applicable crimes; fully and impartially investigate any allegations of torture, 
ill treatment (including enforced disappearances by enacting a legislation criminalize it in line with international conventions); immediately 
release all children subject to death sentences and stop sentencing them to death in contravention to both domestic and international law(s) 
providing victims with remedy/redress, that in all cases, the execution of the capital punishment should be compatible with Articles 6 and 
14 of ICCPR; and to entirely abolish the death penalty. Also, to thoroughly investigate all cases of the persecution of attorneys, judges, 
human rights defenders, and reporters, for legal actions in the defence of human rights.16’ Moreover, to respect the minimum standards 

relating to the death penalty (implementing it in very strictest narrow judicial conditions, ensuring that all means of justice “due process” are 
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guaranteed). The Egyptian authorities (legislative, executive, judicial) must comply with the constitutional and legal (criminal procedures) 
provisions concerning the defendant’s rights, particularly the defence right and the right to a public and fair trial in a reasonable time period. 
Adopt effective precautionary measures (no escape/cause any damage to the evidence) and narrow the scope of pre-trial detention timing 
- as a punitive means - as this contradicts the presumption of innocence norm. Also, finding legislative keys that guarantee the financial 
and technical judicial independence (no subordination to the executive), that result in fair and impartial trial procedures. The 1998 Rome 
Diplomatic Conference centred its focus on the international use of capital punishment. Egypt’s representative referred to principles of 
Sharie'a law when urging for capital punishment to be retained as optional for cases in which there are aggravating circumstances. 163

The abolition of the death penalty altogether in Egypt would greatly help to reduce the human rights and judicial injustices that have 
plagued the country in recent years. The global trend toward abolition has proven its viability and potential for success. While there is not 
much that can be done to remedy the excessive executions in the past, the knowledge and growth that can be gained from them can be used 
to work for a better future. The Egyptian developments in the aftermath of July 2013 correspond thoroughly to a situation of quasi-judicial 
repression: there is a legal foundation in vaguely worded laws and the prosecutions take place in courtrooms, where defence rights and other 
due process guarantees are strictly curtailed. It is essential to look beyond the letter of the law, however, to explicate the developments in the 
Egyptian judiciary.164 The use of narrative in the practice of law has been a feature in other transitional contexts. Law is a way to preserve 

endurance over time. Legal conflict rises when a state of affairs is confronted, calling for the judiciary to set matters right. When abrupt or 
substantial change occurs, the use of narrative may require framing legal matters as a fight for state's survival (and its institutions), thereby 
justifying tyrannical tools.165 Parts of the criminal justice system depicted the stakes for Egypt as though its very existence hinged on it. 

Individuals may be guilty/convicted in a fair trial, whereas the statute may be draconian. The hand of justice is shackled by law “judging 
with vengeance”?166 Judges take more drastic measures when they truly believe that the government is in danger. In other words, the power 

exercised by the judiciary is in part definitional and portions of it involved in defining the State against its adversaries, producing a narrative 
that at times reads like a political manifesto stating their philosophy (ideology) and benefits (interests).

IV. Conclusion

Capital punishment is not practiced by a majority of the world’s states. Anticapital punishment local strategies have led to an 
international law of human rights that definitely forbids cruel and inhuman punishment. Global concern for the abolition of capital punishment 
has provoked Muslim nations that still endorse and practice the death penalty to respond with equally persuasive concerns based on the tenets 
of Islamic law. It should be noted that Muslim countries view capital punishment according to the principles embodied in the Qur'an. Islamic 
law functions on the belief that all individuals have a right to life unless the administration of Islamic law determines otherwise. Capital 
punishment exists in the domestic law of all Muslim nations, including Egypt, but the ways by which these countries employ it are varied 
and inconsistent. Although Islamic states correctly argue that capital punishment is an element of Islamic law, they do not recognize the more 
limited role of the death penalty articulated by the Islamic religion.

Conservative Islamic nations fighting to retain capital punishment use religious opinions in order to force the debate into one 
of cultural or religious values, where it appears that one set of ethical ideals is being imposed upon another in a form of philosophical or 
cultural imperialism. The argument is disarming for many who oppose death penalty in the “North,” and seductively inflammatory for 
those who reject it in the “South.” Throughout the development of Islam and Islamic law, there have been times when theory and practice 
did not match. While it has been argued that Islamic law governs the social order of Muslim societies, this has not prevented the Sharie'a 
from being amended or disregarded when the environment uttered, and this has been referred to as daroura (necessity doctrine). This notion 
bestows. Muslims from observing sacred laws when the situation or environment dictates otherwise. All Islamic nations have demonstrated 
some degree of flexibility in the interpretation of Islamic law in these or other areas. Yet, they obstinately refuse to acknowledge that the 
same perspective may be undertaken regarding the capital punishment. It seems that religion is little more than a pretext to justify a resort to 
punitive penalties that is driven by backward and suppressive attitudes in the criminal law field.

The current disastrous application of the capital punishment in the Egyptian criminal justice system completely contradicts and 
misuses both the origins of the codified legal system, the modern evolution of the Constitution, and Islamic law in sentencing. Capital 
punishment is irreversible, irrevocable, errors occur, execution is the worst, and the risk of executing an innocent person can never be 
eradicated. Since 1973, for example, more than 160 prisoners sent to death row in America have shortly been exonerated or freed from death 
row on innocence grounds. Others have been executed despite grave suspicions about their guilt.

It does not deter crime. Nations - with twisted justice systems - who implement it recurrently cite that capital punishment deter 
persons from committing criminal performances. This argument has been repetitively disputed, and there is no evidence that this penalty 
is any more effective in reducing criminality than life imprisonment. In several situations, individuals were executed after being convicted 
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in extremely unfair trials, based on torture-tainted evidence and with indecorous legal representation. In some nations, death penalties are 
inflicted as the mandatory punishment for certain criminal acts, meaning that judges are not able to consider the crime’s circumstances or 
the defendant before sentencing. Death penalty is discriminatory. Its weight is disproportionally carried by those with less advantaged socio
economic backgrounds or belonging to a racial, ethnic, or religious minority. This involves, for example, having limited access to legal 
representation, or being at more disadvantage in their familiarity with the criminal justice system. It is used as a political tool by some nations 
(e.g., Egypt) to punish political adversaries (critics).

Based on the findings of this article, it is now obvious that Egypt is using the capital punishment as a means of oppression, as the 
ultimate abuse of state power. In Egypt, it is being exercised by a regime which makes use of systemic torture, stifles the political dissent (rights 
to free assembly/expression), and sentences those who exercise these internationally-protected rights. The international community can no 
longer stand silent and must call on the Egyptian government to restrict its use of this penalty, comply with its transnational obligations, and 
guarantee that any justice sector cooperation is contingent on Egyptian authorities. This article underscores the application of death penalty 
(theoretical study done in light of the principles of the Egyptian law and provisions regarding international human rights law). Comparing 
it to the ideas of human rights, justice, and maslahaa(h) (protected interests), which establish the basis of the criminal justice reform. It 
concludes that the apparent view of the Egyptian criminal justice system is shaped by spiritual attitudes, laws, and divine practices. Thus, it 
is more than proper to create a comprehensive reform of the death penalty to be fully compatible with the constitutional/universal rules, but 
domestic laws must meet its superior rules and lofty values.

The evolution of international and criminal law(s) is moving toward abolishing it, as global movements lately have envisioned to 
limit or suspend its use and decline the number of crimes punishable by it. UN Security Council Resolutions along with the Rome Statute of 
the International Criminal Court (ICC) that created international criminal tribunals did not cite the capital punishment in sentencing, despite 
the gravity of the crimes in many cases (e.g., Former Yugoslavia or Rwanda). In June 1998, a European Union policy - along with universal 
and regional protocols - has been adopted in conformity with the E.U.’s desires to abolish it worldwide and require that nations in which it is 
still applied gradually decline its cruel use, as it disrupts the right to life as a fundamental right. Equivocal legal provisions on death penalty 
are profoundly concerning and represent a serious threat for reform. History has proven this often does not last very long. The extreme use 
of this punishment inspires more violence, and hence, it is highly endorsed that governments policy and lawmakers should inspect other 
legal and jurisprudential replacements that would allow for its very narrow use, perhaps leading to its full abolition, as well as preserving the 
criminal’s human dignity, giving him a chance to prove innocence or to change their manners and become a productive community member.

Due to the position of certain Muslims’ governments on capital punishment, the international campaign claims that Sharie’a law 
is an impediment to reform death penalty. Indeed, using death penalty inadequately in these nations - with the alleged religious claims - led 
many to believe that Islamic law is the key hurdle to reform this penalty. The global call for the abolition or restriction of death penalty in 
Muslim countries is neither an easy call to be tolerated, nor welcomed, due to cultural, historical, and sacred aspects associated with these 
societies. Yet, if the call for reform is based on precise divine messages and moderate interpretations, it will be more successful. Sharie’a law 
neither calls for absolute abolition nor absolute retention, it takes a middle ground between both. In other words, before urging the victim’s 
family to pardon, forgive, and waive the death penalty, Islamic law considers first the victim’s right to life that deprived by the convict, and 
then offer him (or his family) either to keep it or approve (waive) it. Blocking individuals from the right to decide whether to forgive or not 
would result in reform failure. Thus, this attitude seems to be consistent with both the Egyptian Constitution and the clemency milieu, thus, 
enough to support the reform movement.

Human rights organizations must consider that moderate Muslim jurists must take the first step in the transformation process, 
so they should engage with Islamic law scholars and sacred institutions, because they have the power to persuade the Egyptian - legal - 
community, with the necessity for reshuffling the capital punishment. It is a great shared responsibility among legal professionals (scholars, 
activists, judges, practitioners, law professors); however, the Egyptian legislature bears the biggest share of that obligation; to raise both 
social and legal cognizance about this penalty. Middle Eastern governments - and societies - need to recognize that the existing status quo of 
the death penalty is in contradiction with the general principles of Islamic law, especially of the due process in sentencing, and its reform is a 
devout duty. Eastern and Western communities should understand that Islamic Sharie’a law plays no role within the abusive use of the capital 
punishment, but by those in power, as they must be aware of “And whoever saves one - it is as if he had saved mankind entirely.” Qur’an 
[5:32].
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