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In 2009, David Johnson and Franklin Zimring predicted that: ‘[o]n current evidence, the
abolition of capital punishment in Asia is not a question of whether but of when, and the
critical issues seem to concern the pace and processes of change rather than the direc-
tion changes will take or their eventual end point’.! The authors identified the ‘powerful
and primary role of democratization’, particularly as a consequence of economic devel-
opment, as the clearest causal factor in stimulating change in execution policy.? There
may be anomalies, such as in Japan, and cases where economic development is not
accompanied by democratisation, such as China and Vietnam. Because of these, the
process of decline may be uneven.® Nevertheless, the authors maintained that the road
to abolition, over an extended time frame, ran in one direction only.*

This article reviews progress towards abolition in Asia in the period 2010-20.
It argues that trends, which appeared well-established in Asia a decade ago and
augured well for abolition (such as the overall decline in the number of executions, the
poor social reputation of capital punishment among the region’s elites and popular
wishes for democratic government),® seem, in the second decade of the 21st century,
to be far less certain. New developments, such as China’s growing assertiveness and
influence in international forums, global economic instability in the wake of the COVID-
19 pandemic, and anti-democratic developments and populist resurgences across
Asia, cast doubt on previous predictions about the unidirectional move to abolition.

This article outlines three central reasons why the prediction of Asia’s downward
trajectory for capital punishment requires revision. First, domestic developments in
countries such as Afghanistan, Myanmar, Bangladesh and India suggest we can no
longer assume the overall rate of executions across Asia will slow. Where the death
penalty remains a legal option, as it does in many Asian countries, resuming or
continuing executions will remain among the repertoire of responses to social crises
and political insecurity. Second, there are reasons to question whether Asian political
elites still value the reputational salience of ‘belonging’ to the group of abolitionist
countries. This is significant, given that death penalty reform is held to be an elite-led
process. Third, in China and Vietnam, which are two of the world’s most steadfast
proponents of the death penalty, it is not plausible to assume the inevitable triumph of
liberal democracy — and with it the end of capital punishment.

Before examining recent developments and explaining what they signal for the
future of the death penalty in Asia, this article explains why the abolition of the death
penalty is regarded as the signature issue of the human rights movement.

| The Death Penalty as a Human Rights Violation

From a human rights perspective, opponents of the death penalty argue that
the penalty and the way in which the penalty is exercised violate rights that are
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fundamental and to which there are no exceptions. Key amongst these is the right
to life® and the right not to be subjected to torture or cruel, inhuman or degrading
treatment or punishment.” In addition to this, because of its finality, the death
penalty is a punishment that far exceeds any crime.® Underpinning these arguments
is the belief that the death penalty is inherently inhuman and degrading.® When a
state takes the life of a person, in an organised, legal, intentional manner, it denies
the convicted person the dignity that attaches to them because they are human.
Dignity is stripped away in the profoundly agonising process that begins with
conviction and ends in death.” Advocates for ending capital punishment explicitly
tie abolition to the evolution of civilised society, and to Enlightenment ideals
about the sanctity of human life. If the human rights movement has a signature
issue, the death penalty is it.

Although the right to life is protected in art 3 of the Universal Declaration
of Human Rights (‘UDHR’),"" no mention is made of the death penalty. This is
because when members of the fledgling United Nations signed the UDHR in 1948,
most states still employed the death penalty. Indeed, many of the war criminals
convicted by post-war tribunals at Nuremberg and Tokyo were sentenced to
death.'”? The question for the drafters of the UDHR was whether the death penalty
should be included in the UDHR as a specific exception to the right to life; or rather
not referred to at all, in the hope that worldwide abolition would soon be part of a
new post-war age of respect for the rights and dignity of individuals. In the end, the
latter path was chosen.

By the time the drafting of the International Covenant on Civil and Political Rights
(‘/CCPR’)'® was completed in 1966, it was clear that the path to abolition would be
far from smooth. Three of the five great powers of the Cold War period — China, the
Soviet Union and the United States — maintained the death penalty.'* The drafters of
the ICCPR, therefore, set out to circumscribe the conditions under which the death
penalty could be imposed (only for ‘the most serious crimes’) and to include specific
safeguards and restrictions on its implementation — anyone sentenced to death
must be able to seek pardon or commutation; death sentences cannot be imposed
for crimes committed by persons under 18 years of age and cannot be carried out on
pregnant women.'s In 1989, an Optional Protocol was added to the ICCPR, forbidding
state parties to the Protocol from carrying out executions.'® The global advocacy
strategy to end the practice of capital punishment involves major international human
rights organisations such as Amnesty International and Human Rights Watch, and
key United Nations actors, such as the Human Rights Council, the Office of the
High Commissioner for Human Rights and the Special Rapporteur on Extrajudicial,
Summary or Arbitrary Executions. Since 2007, the United Nations General Assembly
has passed a biannual resolution calling on states to progressively restrict the use of
the death penalty and establish a moratorium on executions with a view to abolishing
the death penalty.'” The ever-increasing number of states supporting the moratorium
has been heralded as evidence of global momentum towards the ultimate abolition
of the death penalty across the world."®

1 Asia and the Death Penalty

Although it is problematic to define ‘Asia’ as a coherent region, it is nevertheless
possible, for the purposes of assessing global human rights trends, to identify a group
of 26 countries that belong either to recognised Asian sub-regional organisations
(such as the Association of Southeast Asian Nations or the South Asian Association
for Regional Cooperation) or to East Asia. These states are Afghanistan, Bangladesh,
Bhutan, Brunei, Cambodia, China, India, Indonesia, Japan, Laos, Malaysia, Maldives,
Mongolia, Myanmar, Nepal, North Korea, Pakistan, Papua New Guinea, the
Philippines, South Korea, Singapore, Sri Lanka, Taiwan, Thailand, Timor Leste and
Vietnam.?® With the exception of Taiwan,? these states all belong to the United
Nations regional grouping of ‘Asia-Pacific States’.?? Almost half these states were
present at the historic Bandung Conference in 1955 when Asian and African leaders
came together to assert their independence and oppose imperialism in the context
of great power rivalry during the early period of the Cold War.2® These states were
also signatories to the 1993 Bangkok Declaration, which Asian leaders prepared in
the run-up to the World Conference on Human Rights.?* The Bangkok Declaration
was a critique of what was perceived to be the selective and hypocritical applica-
tion of human rights standards by Western states on the developing states of Asia.?
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For these reasons, in short, it is defensible to consider ‘Asia’ as a distinct region for
the purpose of analysing human rights developments.2®

In Europe, only Belarus maintains the death penalty.?” In Asia, all the major popu-
lation centres are retentionist and China carries out more executions than any other
country in the world.?® Those who study the death penalty as a social phenomenon
regard Asia as ‘the next important frontier’ for death penalty reform.2® Writing in 2010,
Johnson argued that the death penalty in Asian states was in decline.?? At the time, five
states (Bhutan, Cambodia, Nepal, the Philippines and Timor Leste) had abolished the
death penalty altogether.®' Seven states (Brunei, Laos, Maldives, Myanmar, Papua New
Guinea, South Korea and Sri Lanka) were ‘de facto’ abolitionist — they had not carried
out any executions in the previous 10 years.?? The remaining 13 states (Bangladesh,
China, India, Indonesia, Japan, Malaysia, Mongolia, North Korea, Pakistan, Singapore,
Taiwan, Thailand and Vietnam) retained the death penalty and carried out executions.®
But Johnson held that, even in retentionist states, the use of the death penalty in
sentencing was becoming less frequent and executions were carried out more rarely.3*
In South Korea and Taiwan, execution rates had dropped dramatically.® In India, a
significant country because of its large population, only one person was executed in
the 10 years between 1998 and 2007.%¢ The conclusion drawn by Johnson was that,
eventually, the death penalty as a criminal sanction in Asia would fall into desuetude
and then would finally be abolished.?”

The assumption was that Asian states would follow the same path to abolition
that states in Europe followed some three decades earlier. First, governments
progressively narrowed the category of crimes to which the death penalty applied.
Next, they implemented a moratorium on the practice of the death penalty. Finally,
they abolished it altogether, often after the election of a left-of-center government.®®
One clear distinction between Asia and Europe is the absence in Asia of strong
regional organisations, such as the Council of Europe and the European Union,
where membership is conditional on the abolition of the death penalty. But from the
vantage point of 2010, other causal factors appeared to make comparisons between
Asia and Europe, and predictions about Asia’s future path, relatively plausible. For
example, one factor driving abolition in Europe was the presence of political elites
who were opposed to the death penalty.®® These kinds of political elites were also
present in Asia.*® Another factor leading to abolition in Europe was the collapse of
authoritarian regimes and the efforts of new regimes to distance themselves from
the old by renouncing state killing.** This phenomenon was also taking place in some
Asian states, where left-liberal governments, traditionally ill-disposed to capital
punishment, were taking power.#? Asia’s impressive level of economic development
was also relevant because in Europe, according to Johnson, this tended to produce
‘moral improvements that ultimately produce pressure for political reform’.43

m  Asia’s Path to Abolition in the Period 2010-20: Retreat and Regression

At first blush, developments in the period 2010-20 appear to bear out Johnson’s
prediction of a decline in the death penalty in Asia. One piece of evidence is the
fact that in the decade from 2010 to 2020, there was an increase in the number of
Asian states supporting the United Nations General Assembly’s Moratorium on
the Use of the Death Penalty (‘Moratorium’). The first vote on the Moratorium took
place in 2007. In that vote, 16 Asian states were against the Moratorium and four
abstained from voting.** In contrast, in the 2020 vote, only 11 Asian states voted
against the Moratorium*s and five abstained.*¢ Human rights advocates view voting
on the Moratorium to be a significant indicator of a state’s intention to maintain
abolition or to bring an end to capital punishment, because it provides evidence of
elite intentions to effect reform and provides transnational advocacy groups, and
domestic human rights groups, with a powerful tool to lobby for abolition.*
Mongolia’s experience demonstrates how international commitments can lead
to domestic change. Mongolia voted against the Moratorium in 2007 but in favour
of it in 2010 and on every subsequent occasion thereafter.®® In 2012, Mongolia
ratified the Second Optional Protocol to the International Covenant on Civil and
Political Rights, and in 2015, passed a law abolishing the death penalty.* In 2015,
Mongolia hosted what is arguably the most significant annual human rights gath-
ering in the Asia Pacific, the annual meeting of the Asia Pacific Forum of National
Human Rights Institutions.%® In his opening address to the meeting, Mongolia’s
President, Tsakhiagiin Elbegdorj, identified the right to life as the beginning of
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all human rights, and described Mongolia’s transition from a country with one of
the highest rates of execution in the world to a country that has abolished capital
punishment. He pointed out that the decision to abolish capital punishment in
Mongolia did not reflect public opinion. Instead, it was the result of his decision as
a leader who valued the pursuit of human rights as his most important job.%

In the rest of Asia, however, there is a more complicated picture. In the period
2010-20, other than Mongolia, only one other state — Papua New Guinea — moved
from the retentionist to the abolitionist camp.%2 In at least two of the existing abolition-
ist states, there were concerning developments. In the Philippines, Rodrigo Duterte
campaigned on a platform that included the reinstatement of the death penalty.®®
Following his election as President, the House of Representatives passed — with a
large majority — a bill to reinstate the death penalty.>* The bill was ultimately narrowly
defeated in the Senate.%® Political allies of Duterte continued to agitate for reinstate-
ment, despite the election of a new President who does not appear to support the
death penalty.5® In Nepal, capital punishment is prohibited under the Constitution
and no execution has taken place since 1979.%7 Nevertheless, in the wake of a surge
in cases of sexual violence against women and girls, and the execution in 2020 of
four rapists in neighbouring India, Nepal’s female parliamentarians formed a coalition
to lobby for the reinstatement of the death penalty for rape.5® Surveys revealed that
84% of the population of Nepal was supportive of the death penalty as a punishment
for rape.® Other Asian countries that were ‘de facto abolitionist’ remained so. But,
in 2013, Brunei introduced a new penal code that provides for capital punishment,
including death by stoning, for a range of offences.® Unlike Europe, which has, for
the most part, abandoned the death penalty,®' in Asia, even among some of the
region’s earliest and staunchest proponents of abolition, reinstatement of the death
penalty is still a political possibility.

Among the states that in 2010 were regarded as ‘de facto’ abolitionist because
no executions had been carried out in the previous 10 years, capital punishment
was still an important sentencing option for judges. In 2017, Sri Lankan courts
handed down 218 death sentences.®? The continued use of capital punishment
in sentencing is a signal of commitment to the death penalty as a social institu-
tion, normalising capital punishment in society and popular culture. Furthermore,
when large numbers of death sentences are handed down, the stories of those
sentenced are depersonalised, making it more difficult for citizens to identify with
people who face the death penalty and more difficult for elites to champion the
cause of reform.®® In 2022 Sri Lanka’s economy collapsed and there was popular
revolt against inequality, entrenched political hierarchies and elite corruption.*
It is unclear which direction the country will take but there is no clear path to the
election of a stable liberal majority government prepared to enact penal reform.

All Asia’s retentionist states carried out executions in the period 2010-20.55
Some states reversed long-running trends of only very rarely carrying out execu-
tions — or carrying out executions in very low numbers. India is one example.
Johnson reported that in the 10 years between 1998 and 2007, India executed only
one person.®® In 2020 alone, India executed four men convicted of the crimes of rape
and murder, following public outrage over the death of their victim, ‘Nirbhaya’ —
the fearless one.®” In Bangladesh, there were only two years in the period 2010-21
in which no one was executed.®® In 2021, the government of Bangladesh expanded
the range of crimes to which the death penalty applies to include rape of women and
children.® In Afghanistan, a two and a half year moratorium on executions ended
in 2011, after which there were executions every year until 2019.7° Pakistan lifted
a moratorium on executions in 2014.” In 2015 alone, 326 people were executed.”
In China, Vietham and North Korea, there are no reliable statistics about the
numbers executed.” China maintained its status as the country that executes more
people than any other country in the world.™

iv  Explaining the Trends

One of the most convincing explanations for why states retain the death penalty
concerns the character of government. Authoritarian governments are more likely
to both retain and use the death penalty, while changes in death penalty law and
policy are more likely to occur when liberal, left-of-center parties control govern-
ment.” Given this, an important gauge of the future of the death penalty in Asia is
whether authoritarian states such as China and Vietnam are likely to democratise
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and whether new or fragile democracies will consolidate democratic gains. On this
front, the trends in several Asian countries are moving in the wrong direction.”

China, Laos and Vietnam remain authoritarian communist states. In Afghanistan,
the Taliban took power in 2021, and announced a return to executions and amputa-
tions of hands as forms of punishment.”” Observers fear the Taliban will resume the
form of capital punishment exercised under Taliban rule in the period from 1992-
2001, when adultery was punished by stoning to death, homosexuality was punished
by being buried alive, and murders and dissidents were summarily executed.”® In
Myanmar, until July 2022, there had been no executions in three decades. In February
2021, Myanmar’s military carried out a coup d’état and replaced the democratically
elected government of Aung San Suu Kyi with a military junta.” In June 2022, the
military announced that the death penalty would be meted out to former politician
Phyo Zeya Thaw and pro-democracy activist Kyaw Min Yu after their conviction by a
military tribunal on crimes of terrorism and treason.® Phyo Zeya Thaw and Kyaw Min
Yu, and two others, were executed in July 2022.%" In India and Indonesia, populist
leaders hold power.?? India’s Narendra Modi championed the expansion of the
range of crimes to which the death penalty applies to include the rape of minors.2®
Indonesia’s Joko Widodo, after initially appearing to soften his stance on capital
punishment, ultimately supported the death penalty for drug offences as a central
part of Indonesia’s ‘war on drugs’.8* With the exception of Malaysia, the rise of liberal,
left-leaning governments is less likely now than it was in 2010.%

Whatever the governmental system, as David Johnson and Franklin Zimring
note, ‘the most likely proximate cause of substantive change in death penalty policy
is the leadership of political elites.”® An important question, therefore, is how elite
views are formed and translated into the political environments in which policy
choices take place. In the early 2000s, Ryan Goodman and Derek Jinks identified a
process of human rights change via a dynamic of acculturation, where actors adopt
the beliefs and behavioural patterns of surrounding cultures.®” The idea is that actors
respond to cognitive and social pressures to conform to group norms and expec-
tations. The biannual United Nations General Assembly vote on the death penalty
moratorium is an example of how human rights advocates attempt to harness the
process of acculturation to encourage elites to join the ‘in group’ of human rights
respecting states to support a moratorium on the death penalty. Within the society of
states, death penalty abolition is held out as a position with high moral status.

In 2020, however, it is no longer clear that Asia’s elites believe the Western-led,
abolitionist ‘in group’ is the place to be. Leaders such as India’s Prime Minister
Modi and China’s Xi Jinping increasingly assert their country’s right to determine its
own human rights priorities (generally development and poverty alleviation). New
geostrategic alignments are forming, such as the Quadrilateral Security Dialogue
(Australia, Japan, India and the United States) where Australia, as the only aboli-
tionist country, is the outsider. The extent of social-psychological influence and the
level of effect of moral signalling in international relations is debatable.®® But it is
uncontroversial that the West’s influence and moral cache are dwindling.®® How this
effects prospects for death penalty reform in Asia remains to be seen.

\' Conclusion

Advocates for the abolition of the death penalty assume that in Asia, as in Europe,
capital punishment will eventually become a legal remnant, with the number of
offences to which it applies gradually dwindling until the penalty itself is finally
removed when domestic political circumstances are propitious. This article takes
issue with this complacency, arguing that the link between authoritarianism and
use of the death penalty is the clearest causal factor explaining the continued use
of capital punishment and given this, the trends in Asia run counter to abolition of
any predictable timeline. We cannot assume democratisation in Asian countries
or the assumption of power by liberal, left-leaning political parties, and we cannot
assume the rise of a class of political elites who are well-disposed to Western
human rights agendas. At the end of their important 2009 study of the death
penalty in Asia, Johnson and Zimring caution that their prediction about abolition
contains a large margin of error, and they reminded readers that there is no law that
says all political change will be in the direction of more democratic government and
increased respect for human rights.®® From the vantage point of the second decade
of the 21st century, this caution has proven, unfortunately, to be well-founded.
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