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Except between 1972 and 1986, the Philippines maintained a republican and presi-
dential system of government. Modelled after the United States (‘US’), to which it was
a former unincorporated territory, it subscribed to the separation of powers among
the executive, legislative and judicial branches of government.! However, under
Ferdinand Marcos’ regime, the Philippines departed from this form of governance to
a state of ‘political, economic, and social havoc’.2 In a bid to remain in power, Marcos
placed the country under martial law, rushed the ratification of the 1973 Constitu-
tion and subjected the Philippines to dictatorship.® In 1986, after years of violence
and corruption, the Filipinos finally deposed Marcos.* The Philippines then adopted
its 1987 Constitution ‘aimed at correcting the shortcomings’ of previous laws and
avoiding the rise of another authoritarian.® Into its text the framers baked liberal and
democratic principles, and instituted safeguards against abuse.

However, after a third of a century, the Philippines finds itself in another struggle.
The country, it appears, rode on a return trajectory towards authoritarianism under
Rodrigo Duterte to whom much power and influence were centred. The subservience
of the legislature and the deference of the judiciary left executive power unchecked,
fundamental liberties unprotected and institutional mechanisms against abuse in-
effective. To make matters worse, a majority of the populace seemed to have
accepted this kind of rule as evinced by the recent election of the former dictator’s
son, Ferdinand ‘Bongbong’ Marcos Jr.

This paper provides a brief overview of the Philippines’ struggle with author-
itarianism. It discusses the Philippines’ experience under Marcos and how it
adopted constitutional measures to prevent this from recurring. Next, it delves into
the apparent return to authoritarianism under Duterte. Finally, it identifies one factor,
among many, that contributed to this relapse. It submits that although protec-
tions exist on paper, the system remains vulnerable without those who demand
that safeguards be respected. Simply, legal norms alone do not safeguard the
principles of liberal and democratic constitutionalism — it requires the concurrent
development of social mores.

1 From Dictatorship to Democracy

Between 1972 and 1986, the Philippines, which once enjoyed a semblance of liberal
and democratic tradition, experienced massive human rights violations, gross abuses
of power and widespread corruption.® Marcos’s campaign to eliminate opposition to his
rule left an estimated 70,000 Filipinos arbitrarily detained, 35,000 tortured and 3,257
killed.” Further, his abuse of power allowed him, his family and his cronies, to accumu-
late ill-gotten wealth exceeding USD 10,000,000,000.8 By the end of Marcos’ rule, the
Philippines was left in a state of trauma and poverty, saddled with foreign debt.®
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All this was done under a semblance of legality that taxed executive power
beyond its limits and rendered any safeguard ineffective. In 1973, Marcos placed
the Philippines under martial law and granted himself emergency powers.' He then
rushed through the 1973 Constitution that allowed him to remain in power." Further
amendments gave him virtually unbridled powers.'? At the height of his rule, Marcos
was free to enact laws in contravention of the separation of powers.'® Legislative
oversight was also absent as it was decimated of meaningful opposition.™ Like-
wise, the judiciary catered to Marcos’ ‘political likings and personal convenience’.'
He, after all, had the sole authority in the appointment of judges and justices, and
control over their tenure.’® In most cases, the Court granted much deference to
him.'” In other instances, Marcos resorted to outright corruption, subjecting judges
to ‘pressure which proved to be beyond their capacity to resist’.’®

It was in the wake of this misfeasance, malfeasance and nonfeasance, sanc-
tioned by the 1973 Constitution, that the 1986 Constitutional Commission, formed
after the Marcos’ ouster, began their revisions. Indeed, throughout the drafting
process, its members consciously noted how the Marcos regime disregarded the
principles of liberal and democratic constitutionalism.!® Thus, determined to avoid
another authoritarian regime, they crafted a Constitution that sought to rein in
executive power with stronger safeguards against abuse.?®

1l The Failure of Legal Reforms

However, the 1987 Constitution appears to have failed in warding off a repeat of
autocratic rule. As in the case of Marcos’ regime, the Philippines under Duterte
suffered human rights violations and liberal and democratic deficit. Yet, the govern-
ment faced no repercussions and minimal pushback.

Like Marcos, Duterte sought to silence his opposition.?' Members of the
civic society such as activists, trade unionists and tribal leaders suffered threats,
harassment and killings.2? It was not uncommon for the government to label individ-
uals and groups critical of the administration’s policies as members of terrorist or
communist organisations.?® In some cases, this led to the questionable arrest and
detention of human rights activists.?* In others, this made way for operations that
led to deaths.? The same is true for the media.?® The government harassed jour-
nalists critical of the government through legal proceedings.?” Duterte even went
so far as to cause the closure of a major network that was critical of his policies by
instructing Congress not to renew its franchise.?® Duterte also went after govern-
ment officials who opposed his policies. He caused the prosecution of a senator
who called for an investigation of the extrajudicial killings through trumped-up
charges of drug trafficking.?® Likewise, he ousted the Chief Justice of the Supreme
Court, who notably ‘resisted some of Mr Duterte’s policies on the grounds that they
flouted human rights and the rule of law’,* through a legally questionable proceeding
initiated by the government’s Office of the Solicitor General.®!

These abuses occurred notwithstanding the safeguards and limitations on
government power under the 1987 Constitution. Like Marcos, Duterte also resorted
to circumventing and weakening the mechanisms designed to check the power
of the president. Indeed, his tenure was marked by the employment of methods
to remove limits on executive prerogative, provide legal fiat to otherwise illiberal
policies and undermine the accountability of institutions.32

The framers of the Constitution envisioned a Congress that could rein in
the executive. Yet, Duterte managed to gain control over Congress.® Political
defections and the use of state machinery virtually decimated the opposition.34
These victories translated to Duterte’s consolidation of power.% It allowed him to
push for laws that threatened the liberties of his opposition.3® Worse, control over
Congress permitted him to loosen legislative oversight, lessening the opportu-
nities for congressional investigations, and precluding the filing of impeachment
complaints.®” Likewise, the framers of the Constitution also intended for a judiciary
with broader powers of review.*® However, the judiciary has demonstrated much
deference to Duterte, giving his policies a semblance of legitimacy.®® On the one
hand, this may have been due to his threats. Duterte has frequently warned courts
not to interfere with his policies and that should they do so, he will not respect their
authority.*° On the other, this may also be due to accommodation. With the majority
of its members appointed by Duterte, the Court has been unwilling to exercise its
broad powers of review.*' Indeed, during his tenure, Duterte has won almost every
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case that challenged his actions before the Supreme Court, with the latter usually
deferring to the discretion of the executive branch.*? Finally, Duterte also interfered
with the constitutional institutions designed to provide safeguards against abuse
of government powers. Duterte repeatedly warned the Ombudsman not to inves-
tigate cases involving the police and the military ‘without seeking his permission
first’.*3 The same is true of the Commission of Human Rights, which was given a
budget of a mere one thousand pesos, which effectively rendered it useless when
it began investigating the extra-judicial killings committed during the government’s
campaign against illegal narcotics.*

m The Rule of Law and the Liberal and Democratic Order

It bears stressing that Duterte was not the first post-Marcos president to attempt to
expand executive power and circumvent constitutional safeguards while claiming
to adhere to the ‘rule of law’.*® Fidel V Ramos, Joseph Estrada, Gloria Macapagal
Arroyo and Benigno Aquino Ill attempted to do the same. Most managed, in different
degrees, to exercise control over Congress.*¢ A few gained the deference of the
judiciary and independent institutions.*”

These actions stand in stark contrast with the order based under the ‘rule
of law’ that the framers of the 1987 Constitution hoped to ensure. Of course,
stripped of its rhetoric, the concept is ‘just one of the virtues which a legal system
may possess and by which it is to be judged’.*® Taken broadly, it dictates that
‘the government shall be ruled by the law and subject to it’ — a ‘government by
law and not by men’.#® Hence, the only actions that the law allows are considered
actions of the government as government. Otherwise, these acts would be void.
‘Rule of law’ does not amount to any conception of ‘democracy, justice, [or] equal-
ity’.5° It ‘remains distinct from the scheme of justice established by any particular
legal regime and is compatible with many rival accounts of social justice’.5" What
it requires is conformity to the ‘rule of law’ to ‘secure whatever purposes the law is
designed to achieve’.®2 The rule of law, therefore, is the ‘specific excellence of law
in the sense that it is the virtue of efficiency’.5® Thus, ‘adherence to the rule of law
enables the law to attain its ends, just as a sharp ... knife can more readily be used
for cutting’.%*

Arguably, the ‘rule of law’ to which Philippine leaders claim to adhere is
formalistic.®® If anything, it could be demonstrated that it is equally compatible
with authoritarian rule. Their actions may be legal but whether they adhere to the
principles of democratic and liberal constitutionalism is a different matter.5® But
the ‘rule of law’ presumably sought by the framers of the Philippine Constitution
goes beyond mere legality or that which requires ‘only formal legal authorisation for
governmental acts and decisions’.’” What is sought is a conception that requires
‘more substantial requirements’, which is that of liberal and democratic constitu-
tionalism.%® As had been aptly put, ‘[s]acrificing too many social goals on the altar
of the rule of law may make law barren and empty’.%®

iv  The Need for the Development of Social Mores

Duterte, despite his authoritarian tendencies, enjoyed high satisfaction ratings
during his tenure. Such approval notably comes from Filipinos who once cried
‘never again’ to dictatorship after the fall of Marcos.®® Thus, apparent support for
another ‘strongman’ begs examination.

Arguably, this may be explained through a gap in the ‘internalisation’ of
constitutional principles.®' To recall, the Philippines did not adopt its own system of
government. Rather, it was a case of ‘transplanted constitutionalism’ from the US.2
This ‘alien origin’ of the Constitution presents a problem for the populace it was
meant to govern.®® A constitutional order, after all, does not merely depend on the
declarations of principles and legal instruments.® Rather, it involves an element of
‘normative compliance and institutional internalization of democratic values by all
pillars of the state and society’.%®

More importantly, it is also submitted that the Philippines, in its re-democra-
tisation, heavily relied on institutional reform through constitutional change.® This
is evident in the efforts of the Constitutional Commission, discussed above, to
safeguard liberal and democratic principles and rein in executive power. Yet, this is
problematic as a constitutional order does not solely depend on the constitutional
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text but represents a ‘fundamental commitment to the norms and procedures of
the constitution’ that manifest in the behaviour and practices that reinforce and
safeguard these norms.®”

Legal provisions, no matter how well-intended, cannot stand alone. Borrowing
from the principles of transitional justice, reforms must embrace the ‘full range of
processes and mechanisms associated with a society’s attempts to come to terms
with a legacy of large-scale past abuses, ... to ensure accountability, serve justice,
and achieve reconciliation’.6® This is where the Philippine transition to justice failed.
With a reform centred on the positivist pillar of institutional reform, the transition to
democracy is found wanting. The failure to remember the experience under author-
itarianism resulted in the populace becoming open to trade-offs and provided a
fertile ground for the rise of Duterte.®® Thus, ‘[c]itizens who once accepted democ-
racy as the only legitimate form of government [became] more open to authoritarian
alternatives’”™ Simply, the importance of liberal order has been depreciated,
the possibility of authoritarian rule has been floated and anti-liberal ideas have
been accepted.”

v Conclusion

The Philippine struggle with authoritarianism suggests that legal and institutional
reforms alone do not suffice to sustain a liberal and democratic order. Legal and
institutional reforms only form part of justice reforms. The return of a liberal and
democratic order also needs societal interventions. After all, sustaining a liberal
and democratic order ‘is not merely a matter of making changes in texts; [it] calls
for changes in practice’.’? Accordingly, reforms must entail not only legal but also
societal interventions. It is said that ‘[l]iberty lies in the hearts of men and women;
when it dies there, no constitution, no law, no court’ can save it.”

The Philippines, in its re-democratisation, seems to have overlooked that legal
formalisms are but a part of justice reforms. By solely relying on legal changes, it
failed to instil in its populace the dangers of authoritarian rule. Three decades after
the ouster of Marcos, many Filipinos indicated an acceptance of authoritarianism
to the extent of electing the son of a former dictator.
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