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Hague Convention on the Civil Aspects of
International Child Abduction opened for
signature 25 October 1980, 1343 UNTS
89 (entered into force 1 December 1983)
(‘Hague Convention’).

Ibid art 1.

The Hague Convention equally applies to
people who may not be parents, but never-
theless have ‘rights of custody’: at art 3.
Family Law (Child Abduction Conven-
tion) Regulations 1986 (Cth) reg 16(1)
‘Regulations’.

Ibid reg 16(1A).

Ibid reg 16(3).
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1 Introduction

The Hague Convention on the Civil Aspects of International Child Abduction
(‘Hague Convention’)' is an important international instrument which aims to
ensure that children who are wrongfully removed from their home country are
returned promptly and that family laws in participating jurisdictions are respected.?
Parents living in Hague Convention countries whose children are brought to Australia
by the other parent® and retained here without permission are generally entitled to
rely on the Hague Convention to secure the child’s return.

The summary nature of Hague proceedings means that the views and
interests of individual children are not generally considered. The Hague Convention
is premised upon parenting issues being determined in the home country once the
child has been returned. Even if we accept the inherent proposition that it is generally
in children’s best interests to be returned, how can children’s rights to express their
views be accommodated?

This article explores the apparent tension between children’s right to be heard
and Australia’s obligation to return children without considering their individual inter-
ests. | argue that hearing from children is not inconsistent with Australia’s obligations
under the Hague Convention, and children must be given greater opportunities to
voice their perspectives.

I Australia’s Obligations under the Hague Convention

The principles of the Hague Convention are implemented in Australia by the Family
Law (Child Abduction Convention) Regulations 1986 (Cth) (‘the Australian regula-
tions’). If an application is brought within one year of a child’s removal to, or retention
in, Australia and a court is satisfied that the child’s removal or retention was wrong-
ful, the court must make an order that the child be returned to their home country.*
The retention is wrongful if the child is under 16 years of age and habitually resided
in a convention country immediately prior, and if the child’s removal to or retention in
Australia breached a parent’s ‘rights of custody’.®

There are limited circumstances where a court may refuse to make a return
order. These are: if the ‘left behind’ parent was not exercising parental rights,
or consented or acquiesced to the child’s retention in Australia; if returning the
child would subject them to a grave risk of harm or an intolerable situation; if the
child objects to being returned (and is of sufficient age and maturity and satisfies
a ‘strength of feeling’ test); or if returning the child would be contrary to Australia’s
principles of human rights and fundamental freedoms.® It is in deciding whether
one of the exceptions to mandatory return applies that the interests and views of
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individual children may be considered. The exceptions reflect an acknowledgement
that return might not always be in a child’s best interests.” However, even if one or
more of these exceptions exist, a court still has discretion to order that the child
be returned.?

m Relationship between the Hague Convention and Article 12 of the
Convention on the Rights of the Child

Article 12 of the United Nations Convention on the Rights of the Child (‘(CRC’)° states:

1. States Parties shall assure to the child who is capable of forming his

or her own views the right to express those views freely in all matters

affecting the child, the views of the child being given due weight in
accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity
to be heard in any judicial and administrative proceedings affecting the
child, either directly, or through a representative or an appropriate body,
in a manner consistent with the procedural rules of national law.

Australia ratified the CRC in 1990, thereby undertaking to take all appropriate
legislative, administrative and other measures to implement the rights contained
therein." However, the Hague Convention does not expressly recognise a child’s
right to participate'? and, on its face, children are only given an opportunity to be
heard if one of the ‘exceptions’ is raised and the child’s views may be relevant
to that determination (for example, if it is alleged that the child objects to being
returned).”® The Australian regulations dictate that the child’s objection must show
a ‘strength of feeling beyond the mere expression of a preference or of ordinary
wishes’.* Even then, the child’s views will only be taken into account if the court
considers that the child is of sufficient age and maturity that it is appropriate to
take account of their views."® This contradicts art 12 of the CRC, which requires
that all children’s views be taken into account, their age and maturity only relevant
to deciding how much weight to attach to the views.'®

There is an apparent tension between the summary nature of the Hague
Convention and children’s right to express their views."” The challenge is to ensure
that children are given an opportunity to be heard™ without diluting the objects of
the Hague Convention. In Australia, this task has generally not been managed well.
Even in cases where children’s views have been taken into account for the purposes
of establishing the ‘children’s objection’ exception, the court has often prioritised
the Hague Convention’s principles and ignored children’s right to be heard.

This is illustrated in the High Court judgment of RCB v The Honourable
Justice Forrest (‘RCB’)."® An Australian mother living in Italy brought her four
Italian daughters to Australia and refused to return them.?® The mother alleged
that the children, aged 14, 12, 9 and 8 years at the hearing, objected to returning.?'
The primary judge, Forrest J, received evidence of the children’s views through the
written reports of two experts who had spoken with the children.?2 The children
were not represented by a lawyer and were given no opportunity to express their
views directly or otherwise participate in the proceedings. Forrest J rejected the
‘children’s objection’ exception because his Honour was not satisfied that the
children’s objections showed a strength of feeling beyond the mere expression of
a preference or of ordinary wishes, and he did not find that all of the children were
of an age and maturity that the Court should take account of their views.2® An order
was made that the children be returned to ltaly.

The matter was unsuccessfully appealed and, ultimately, the children (through
a litigation guardian) made application to the High Court on the basis that Forrest
J had not given them an opportunity to be represented, had failed to take their
interests into account and had failed to afford them natural justice.?* In dismissing
the application, the High Court found that the children had been afforded natural
justice and that their views had been appropriately heard and considered, despite
them not having had legal representation or the opportunity to participate directly.?
The plurality confirmed that the views and interests of a child may be relevant
to one of the exceptions in reg 16(3),%® and the information the court needs, to
assess whether the ‘children’s objection’ exception is met, can be provided by a
report from a family consultant (child welfare officer) who speaks with the child
and reports as to the strength of the child’s views and their maturity.?” The plurality
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confirmed the requirement in the Family Law Act 1975 (Cth)?® that an independent
children’s lawyer (‘ICL) may only be appointed in Hague Convention matters in
‘exceptional circumstances’, and said that there were no circumstances before
Forrest J which might properly have been characterised as ‘exceptional’.?®

The High Court took a very narrow view of children’s voices in Hague Conven-
tion proceedings. The judgment made no mention of a child’s right to express their
views. It did not mention children’s rights at all. The language used suggested that
children only need to be heard when an objection (or other exception in reg 16(3)) is
raised, and the only purpose of hearing from children is to undertake the forensic
exercise of determining whether the exception is met. Further, it was found that
the information can be adequately conveyed by a third party who speaks with the
child and reports to the court, along with their assessment of the strength of the
objections and the child’s maturity. In finding that this case, which involved older
children who were objecting to being returned, was not ‘exceptional’ to justify the
appointment of an ICL, the judgment suggested that the threshold for ‘exceptional
circumstances’ is high.%°

Discounting or not listening to children’s views because they are not consid-
ered relevant to the court’s task clearly violates art 12 of the CRC, which gives
children the right to express their views in ‘all matters’ affecting them. As Fenton-
Glynn wrote,

The principles of natural justice cannot be ignored simply because

it would have made no substantive difference if they had not been

observed ... It is a measure of human dignity that we are able to be

involved in decision-making concerning our lives, and children cannot

be denied this.®

The failure to give children an opportunity to be heard in circumstances that
involve upheaval of all aspects of daily life, separation from a parent and intracta-
ble parental conflict appears a gross injustice. Children have a right to be heard in
all proceedings, and not just proceedings where one of the ‘exceptions’ is raised.*
A narrow approach to children’s views fails to consider children as autonomous
rights-bearers® and treats them as objects, rather than subjects of law.3*

iv A Children’s Rights Approach to the Hague Convention

There is nothing preventing Australian courts from ensuring that children are given
opportunities to express their views in Hague matters. In the minority judgment of
the Full Court in De Lewinski, Nicholson CJ (as he then was) said:

| consider that the Court has an obligation to give the child an oppor-

tunity to be heard in an appropriate manner and that is a right of the

child independent of the person opposing return... | consider that the

Court’s responsibility to hear the child and, of its own motion if the

question of an objection appears on the material, to seek a report,

is also to be found in Article 12 of the [CRC].%®

In that case, Nicholson CJ said that, in his view, art 12 was not inconsistent with the
Hague Convention,®® but in fact complemented the requirement to ‘take account
of children’s objections subject to their age and maturity’.®” Nicholson CJ was
the minority judge but his comments were cited with approval by the High Court
in a successful appeal;®® in particular, the plurality said, ‘the policy of the [Hague]
Convention is not compromised by hearing what children have to say’.*® It was
a differently constituted High Court which issued the later judgment in RCB, however
there is nothing in RCB that conflicts with Nicholson CJ’s views about the importance
of hearing from children.

A children’s rights approach to the Hague Convention is taken in other jurisdic-
tions. In the United Kingdom, Baroness Hale in Re D*® said that there is a presump-
tion that the child will be heard in every Hague Convention case (and not only when
one of the exceptions is raised) unless it would be inappropriate to do so.*' ‘It follows
that children should be heard far more frequently in Hague Convention cases than
has been the practice hitherto’.*> The Brussels Il bis Regulation, applicable in Europe,
states that children must be given an opportunity to be heard in the proceedings
unless this appears inappropriate having regard to the child’'s age or maturity.®
In South Africa, s 278(3) of the Children’s Act 2005 (South Africa) states that the
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court must afford to the child the ‘opportunity to raise an objection to being returned
to their home country’ and, in doing so, ‘must give due weight to that objection’,
taking into account the child’s age and maturity.

At its 6th meeting in June 2011, the Special Commission on the Practical
Operation of the 1980 and 1996 Hague Conventions welcomed the ‘overwhelming
support for giving children, in accordance with their age and maturity, an opportu-
nity to be heard in return proceedings ... independently of whether an [exception]
has been raised.”*

It is possible to give children a voice, whilst still ensuring that the principles
of the Hague Convention are upheld. Hearing from children can include commis-
sioning a report from a child welfare expert to ascertain and include the child’s
views, and ensuring that the child’s interests are represented by a lawyer.*®
This would require a repeal of the legislative requirement that ICLs be appointed
only in ‘exceptional circumstances’, or a willingness for judges to more readily
accept that circumstances are ‘exceptional’. Although not common in Australia,
it is also within a judge’s discretion to meet with a child directly to hear their views.*

v Conclusion

Abducted children interviewed by Taylor and Freeman in 2017 expressed that children
need to be heard and use their own voices, and that courts need to understand that
Hague Convention proceedings are a defining moment in a child’s life.*®

It may be difficult to navigate the tension between children’s right to be heard
and the principles of the Hague Convention. However, this difficulty does not create
an exception to the requirement to listen to children. We must find ways to uphold
the principles of the Hague Convention while acknowledging children’s autonomy
and their right to be heard.
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