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1 Introduction

Children participate in sport for various reasons. Sport provides opportunities for
health and wellbeing, teamwork, a sense of accomplishment and self-esteem,
among other things.? However, for children with disability, their experience in
competitive sport is different to that of children without disability, because they take
part with a disability.® At times, they may need extra support to take part, the rules
may impact the contest being fair, they may be included physically without concern
for their ability to ‘keep up’, they may be provided a separate sport from the main-
stream, or they may be excluded from participating altogether. The nature of chil-
dren’s competitive sport is such that the rules are designed without recognising that
a child with a disability may be at a disadvantage. The disadvantage that children
with disability face in competitive sport raises significant issues. One of those
issues is whether a child with disability is unfairly discriminated against on the basis
of impairment if they are not provided a fair contest. Discrimination legislation aims
to limit unfair discrimination for people with disability.* Non-discrimination is also a
fundamental human right.’ If a child is unfairly discriminated against on the basis of
their impairment in their treatment and experience in sport, the law and/or human
rights may provide a solution.

The Disability Discrimination Act 1992 (Cth) (‘DDA’) provides that treating a
person ‘less favourably’ because of their disability is discriminatory and unlawful;
yet there are exceptions in a sporting context.® The DDA requires sporting organ-
isations to facilitate reasonable adjustments to sporting activities to provide for
people with disabilities so they are treated no less favourably than those without
disability in circumstances that are not materially different. However, it is not
necessarily understood nor implemented, what it means to treat a person no less
favourably than a person without disability in sport. And therefore, the DDA, whilst
apparently reflecting the human right to non-discrimination, may not be implement-
ing human rights as they relate to sport. The human right to non-discrimination
includes being treated with equality in competitive sport, and it is only effective if
it is implemented through domestic law. The realities of Australia’s discrimination
legislation are that children with disability can be treated less favourably than children
without disability in competitive sport. Where children with disabilities are involved
in competitive sport, it is often not done in a way which provides them the same
opportunity for a fair contest as children without disability enjoy, or segregates
them into ‘lesser’ or limited sporting opportunities. Sport is structured in such a
way that it contravenes the human rights of children with disability to be free from
discrimination. This article considers those issues drawing upon international and
domestic frameworks governing disability discrimination for children.
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| The Human Right to Sport

Sportis a fundamental social, health and community activity.” While some commen-
tary exists that sport itself, or participation in sport, is a human right,® or that there
is a human right ‘to the practice of sport’,® there are difficulties and complexities
in establishing these rights.”® Questions arise as to firstly, where that right is found,
and secondly, whether the ‘right’ is simply to physical inclusion, without regard to
impairment, or a ‘right’ to a fair contest. It is apparent that there is no human right
to participate in sport. However, it is unassailable that sport is an activity to which
human rights apply, such as the right not to be discriminated against; or that there
are human rights which sport might facilitate. For example, because people have a
right to ‘health, participation in cultural life and development’, sport may facilitate
achieving that right."

Various conventions and other human rights instruments apply the human
right to non-discrimination for children with disabilities in their treatment in sport.
The Convention on the Rights of People with Disability (‘CRPD’) provides that all
people are ‘equal’ and worthy of legal protection. Children with disabilities have
been acknowledged to deserve ‘all human rights and fundamental freedoms on an
equal basis with other children’.'> More specifically, the human rights instruments
refer to the treatment of people with disability in sport. The CRPD provides:

5.  With a view to enabling persons with disabilities to participate on an
equal basis with others in ... sporting activities, States Parties shall take
appropriate measures:

(@ To encourage and promote the participation, to the fullest extent
possible, of persons with disabilities in mainstream sporting activ-
ities at all levels; ...

(d) ... inthe school system.”

The International Charter of Physical Education, Physical Activity and Sport
provides that ‘inclusive, adapted and safe opportunities to participate’ in sport
should be available to all.**

‘Discrimination’ is not defined in the human rights instruments that initiate and
declare it as a right to be free from, namely the Universal Declaration of Human
Rights.’® However, the CRPD does define discrimination for a person with disability,
to mean:

any distinction, exclusion or restriction on the basis of disability which has

the purpose or effect of impairing or nullifying the recognition, enjoyment

or exercise, on an equal basis with others, of all human rights and funda-

mental freedoms . . . including denial of reasonable accommodation.'®

Making ‘reasonable accommodation’, means:
necessary and appropriate modification and adjustments not imposing
disproportionate or undue burden ... to ensure to persons with disabili-
ties the enjoyment or exercise on an equal basis with others of all human
rights and fundamental freedoms."”

The Convention on the Rights of the Child declares that children should be free
from ‘discrimination of any kind’ irrespective of their disability;'® and that govern-
ments should ‘take all appropriate measures to ensure that the child is protected
against all forms of discrimination’."

m Equality and Non-discrimination in Sport

Equality and non-discrimination are challenging concepts when it comes to children
with disability in competitive sport. When children with disability participate
in sport, it does not necessarily mean they are involved in a fair contest.?®
For example, if a child with a disability is permitted to compete against a competi-
tor without disability without adjustments being made to account for disadvantage,
they are being allowed to participate. They may be taking part physically, but not in
a way which is fair. They are at a disadvantage in the contest due to the failure to
adjust the environment to account for disadvantage.

‘Equality’ is a term consistently applied across human rights instruments.
Despite the acknowledged complexities of the term,?' it is relevant to children’s sport.
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When children with disability are included in a sporting competition, without any
adjustments for disadvantage encountered, there may not be equality in the compe-
tition because all children are being treated the same. When the same circum-
stances are applied to all people equally, this is known as formal equality. Formal
equality can produce injustices because treating people with disability the same as
people without disability may leave them at a disadvantage.?? Substantive equality,
comparatively, provides adjustments for a person based upon the whole of their
differing circumstances and background, and allows them to compete in a way that
accounts for the disadvantage they experience.?® Substantive equality in children’s
sport provides all children with a fair contest, with reasonable adjustments
made for children with disability to address the disadvantage created by the
environment. Where children with disability are excluded, included without
adjustment to recognise disadvantage, or segregated into a separate (or non-
comparable)®* competition unnecessarily,?® substantive equality is not provided.
Despite the ‘equality’ terminology being used in human rights instruments, children
with disability are not always provided equality when it comes to competitive sport,
and domestic legislation in Australia does not resolve that inequality.

v Discrimination Legislation and Sport in Australia

The DDA provides that it is unlawful to exclude a person, including a child, from a
sporting activity because of their disability.?® The legislation imposes an obligation
for ‘reasonable adjustments’ to be made to overcome disadvantage which a person
with disability faces when their impairment interacts with the rules constructed by
society.?” The DDA provides ‘an adjustment ... is a reasonable adjustment unless
making the adjustment would impose an unjustifiable hardship ....22 Whether,
and how, an adjustment is to be made for children with disability in competitive
sport, is not clear in the DDA. Statutory exceptions create further complications.
Where a person is not ‘reasonably capable of performing the actions reasonably
required’ in the sporting activity, it is not discriminatory to exclude them from partic-
ipation.?® Whether or not an accommodation is ‘reasonable’ will, in part, depend
upon whether the person is reasonably capable of undertaking the activities of
the sport in the first place. Reasonable capability is not defined in the legislation.
The simple interpretation, and example, is that if a person is not ambulant and the
sport requires the use of legs to run, then they can be excluded, as any adjustment
would not be reasonable—requiring a change to the rules that might be considered
a ‘burden’. There is no compulsion to provide that person a sporting opportunity.
Further, if a person can run, and is included, they do not have to be provided a fair
contest. If the human rights instruments mean that a child with disability is to be
included with fairness in a sporting competition, as people without disabilities are,
this is not clear in the DDA.

In Australia, there are three outcomes where the DDA does not provide for
inclusion of children with disability in competitive sport.®® Firstly, children who
are not ‘reasonably capable’, can be lawfully excluded from sporting activities.®'
Where children with disability cannot undertake the activities reasonably required
for the sport, they can be lawfully excluded from sport. In Martin Wells v Queensland
Cyclists Association,®? reasonable capability was considered a question of fact,
determined according to whether the person was ‘reasonably capable of preforming
[sic] those actions reasonably which are required of one who wishes to engage
competitively in road cycling’.®® The reference made to ‘competitiveness’ suggests
that if the person is not reasonably capable of competing, they can be lawfully
excluded from the sport.®* So, if a person with disability is not competitive, because
they are at a disadvantage compared to their peers without disabilities, they can
lawfully be excluded from the sport.

Secondly, children with disability may be deemed ‘reasonably capable’, result-
ing in them participating in sport without any adjustment to address disadvantage
they face. Because a child may be deemed ‘reasonably capable’, they are not given
reasonable adjustments to ensure fairness, because they are already ‘included’.
Consequently, if the required activity for the sport is running, a child with a disabil-
ity who can run would likely be considered ‘reasonably capable’. However, physi-
cally participating, without being competitive, does not engender fairness and does
not align with substantive equality. Because children without disability do not share
the disadvantage, they are at an advantage over those with disability. Reasonable
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adjustments provided for in the DDA are not applied to address disadvantage in the
sport. The law does not provide that once physically included, the contest is to be
adjusted to take into account the disadvantage of a child with a disability.

That leads to the third outcome for a child with disability in sport. Children with
disability are at times segregated in sporting competitions where the competition
with children without disabilities is considered unfair to them.®® While some sports
like Little Athletics ‘classify’ children according to their disability to take part in
a separate contest,® the classification system does not always provide suitable
adjustments. Some children have a disability which cannot be classified;*”
some children are classified incorrectly;*® some children compete in events alone
because of low numbers in the category, classified opportunities are limited or less
than the mainstream in many cases; and team sports have very limited classifi-
cation opportunities.®® When children with disability are segregated, they are not
being included ‘on an equal basis’, nor ‘in mainstream sport’ as provided for in the
CRPD. The DDA does not address this treatment of children with disability.*

v Conclusion

Despite equality and non-discrimination being fundamental human rights, the DDA
does not extend those rights to children with disabilities in competitive sport. The
participation of children with disability, ‘on an equal basis with others’, in ‘main-
stream sport’, ‘at all levels’, and in the ‘school system’ does not regularly occur in
Australia.*” When children with disabilities in sport are excluded, included without
reasonable adjustment, or segregated, the DDA does not provide a solution,
and indeed facilitates exclusion. The DDA does not align with human rights that
provide for reasonable adjustments to the environment of sport for children with
disability to experience fair contests. Until the domestic legislation more closely
aligns with human rights instruments, children with disability will remain at a dis-
advantage and experience discrimination in competitive sport.
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