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I INTRODUCTION

Since colonisation, the experiences of Indigenous Australians
have been marked by excessive intervention, leading to their
over-representation in every stage of the criminal justice system.!
The opposite is true regarding their health and welfare, marked by
a failure to intervene appropriately, or at all. This is particularly
prevalent regarding Indigenous over-representation as victims of
domestic violence, where there is seemingly little intervention.
Where there is, it is usually a harmful experience. This article will
examine the historical tensions of colonisation that detrimentally
influence the relationship between Indigenous Australians and
support services, including police assistance, court systems and
protection programs. It will consequently recognise that the
fragmentation of jurisdictions governing domestic violence in
Australia is problematic and inhibits accessibility to a range

of services. Finally, this article will examine existing avenues

of support and rehabilitation for both Indigenous victims and
perpetrators of domestic violence. It will advocate for changes

in current responses through addressing areas of contemporary
colonialism and encouraging Indigenous self-determination.

I CONTEXTUALISING DOMESTIC VIOLENCE

A DEFINITIONS
A significant difficulty in responding to domestic violence, in
any context, is defining and recognising it. This is especially
true in Indigenous communities, whose familial relations and
kinship make understanding and responding to issues of domestic
violence more complex.2 For the purposes of this article, the term
‘Indigenous Australians’ refers to people of both Aboriginal and
Torres Strait Islander descent, while recognising the existence
of inherent cultural and familial diversity that must influence
responses to family violence.? Similarly, where domestic
violence generally refers to violence between intimate partners,
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it is recognised that the term ‘family violence’ is preferred by
Indigenous Australians,* as it recognises the broader scope and
consequences of community and familial relations in Indigenous
communities. Therefore, this article will distinguish the terms
‘family’ and ‘domestic’. The former will be used when discussing
Indigenous understandings and implications of intimate violence,
and the latter will be used when discussing traditional, or
Western, understandings of intimate violence. In both instances, it
is recognised that family and domestic violence is broad enough
to encompass forms of offensive behaviour, sexual assault,
property damage, threatened violence and economic abuse.?

B STATISTICS & CONTEXT
The prevalence of family violence amongst Indigenous
Australians has gained both domestic and international criticism,
with Indigenous women being 45 times more likely to be victims
of domestic violence than their non-Indigenous counterparts.® In
the 12 months prior to the 2002 National Aboriginal and Torres
Strait Islander Social Survey, one in four of the participants
aged 15 or older reported having been subjected to actual or
threatened violence.” Although there is no singular cause of
family violence, higher rates of victimisation have frequently
been attributed to disability, low incomes, unemployment and
intergenerational trauma including child removal, which have
occurred as consequences of colonisation.8 While these statistics
provide an alarming demonstration of the prevalence of family
violence, they may not reflect the true extent of violence as
under-reporting and inappropriate research methods influence
data collection.’

While the prevalence of family violence and the need to
address it is recognised, Indigenous family violence is largely
excluded in legislative provisions. Due to the evolving discourse
relating to domestic violence, legislative definitions have
broadened over the years to formally recognise that domestic
violence encompasses more than simply physical violence
between intimate partners.!® However, these changes have
been predominately influenced by traditional understandings
of intimate relationships and families and have occurred to
the exclusion of legislative recognition of the broad nature
of Indigenous family structures.!! In order for the law and
government agencies to effectively respond to issues relating
to family violence, there must first be formal recognition of its
existence, as well as cultural challenges to the perception of
traditional understandings of domestic violence.

C CONTEMPORARY COLONIALISM
As previously stated, discussions of family violence must be
placed in the context of Australia’s colonial history and the
devastating experiences of Indigenous Peoples with the legal
system and welfare agencies. One example of contemporary
colonialism is the removal of children. Although the officially
sanctioned period of child removal, known as the Stolen
Generations, ended in the 1970’s, there is evidence to suggest
it still persists today.'? The number of Indigenous children
being forcibly removed from their homes is unprecedented in
Australian history with the removal of Indigenous children
occurring at nearly 10 times the national average. Recent
statistics reveal that 16,846 Indigenous children are in out
of home care — a rate rivalling removals during the Stolen
Generations.!3 Given the historical mistrust of welfare services,
particularly in regards to considerations of children, Indigenous
women may fear reporting family violence as it can result
in the removal of their children.! This is despite legislative
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protections for children and considerations of parent-child
contact when issuing family protection orders under the Family
Law Act 1975 (Cth).'> However, the aforementioned rate of
removal for Indigenous children demonstrates that the fears of
Indigenous women are well-founded and highlight that an era of
contemporary paternalism persists in Australia.

Indigenous relationships with police have been historically
marked by tension and violence. Today, the same fear and
distrust of police remains as Indigenous experiences with
police and the criminal justice system continue to be marked
by racism and violence.!® This is problematic as it inhibits both
Indigenous utilisation of resources, and police responses to
reports of family violence. An estimated 90 per cent of non-
Indigenous women already do not report domestic violence to
police due to perceived delays in police action, their perceived
inability to effectively address the situation and provide
protection, and fear of criminal prosecution themselves.!”

Even when family violence matters are reported or responded
to, Indigenous women assert that it is equally traumatic as

the initial violence, and that police will ‘either do nothing

... or rape you themselves’.!® These examples highlight the
difficulty in addressing issues of domestic violence in the
criminal justice system and the lack of appropriate intervention.
This is compounded by the traces of colonialism and prevents
Indigenous Australians from accessing an already limited
number of resources when faced with family violence.

D BARRIERS TO ACCESS
The above considerations reflect a small portion of factors
that inhibit Indigenous women from accessing the legal
system and family violence services. Lucashenko recognises
that Indigenous communities themselves present their own
limitations.!® Violence discourse within Indigenous communities
has predominately centred around violence suffered by
Indigenous males at the hands of the State (for example, deaths
in custody).?® This has to some degree limited the discussion
of Indigenous women as victims of family violence, making
it difficult to conceptualise.?! Secondly, it has discouraged
Indigenous women from speaking out against violence
suffered at the hands of an Indigenous perpetrator as to do
so would violate Indigenous solidarity against the criminal
justice system.?? Given the strong kinship within Indigenous
communities, many women fear stigmatisation and isolation
from their support systems, financial instability and accessing
housing which makes rebuilding their lives challenging.?* These
issues are compounded for women in remote areas.?* Even
where Indigenous women do separate from the perpetrator,
studies have demonstrated that the violence often gets worse.?’
Thirdly, the poor treatment of Indigenous males in the criminal
justice system is often a consideration in women not reporting
as they seek to protect the perpetrator from that system.26 These
considerations emphasise the need for perceptions of violence
to be challenged in both Indigenous and non-Indigenous
communities if effective improvements are to be provided for
victims of family violence.

i JURISDICTIONAL FRAGMENTATION:
CRIMINAL VERSUS CIVIL JURISDICTION

In order to understand the nature and consequences of existing
or potential remedies, it is important to understand the
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protection orders) as opposed to, or operating synonymously
with, criminal law (in the form of arrest and prosecution)
under the Crimes (Personal and Domestic Violence) Act

2007 (NSW).27 The evolution of civil responses to domestic
violence occurred following recognition that criminal law
processes were ineffective.?® These failings included the high
standards of proof, and the narrow scope of criminal offences,
thus excluding certain violent behaviours.?® Despite civil
legislation being introduced to ameliorate deficiencies in the
criminal justice approach, scholars still consider responses of
police and the legal system to domestic violence as ineffective,
with Ailwood, Esteal and Kennedy noting ‘women’s voices
[continue] to be muted and domestic violence continues to be
invisible, to some extent, in the eyes of the law’,3? especially
for Indigenous women. The continuously failing responses can
in part be attributed to the ineffective utilisation of concurrent
civil and criminal responses by police, the judicial system, and
women — who are unaware of their rights as they operate in the
relevant jurisdiction.?!

This fragmentation has led to debates over the most
appropriate course of action in the primary stages of domestic
and family violence responses. One of the most notable
arguments relating to the civil law jurisdiction is that it has
effectively decriminalised domestic family violence.?? Instead of
treating violent behaviour as criminal, perpetrators are often only
given civil restraining orders known as apprehended domestic
violence orders.3% Generally, criminal action is only taken
against perpetrators when they breach an order, which occurs
frequently, and can make perpetrators behaviour increasingly
aggressive.34 Even still, most breaches do not result in conviction
and are instead trivialised by small fines, or no conviction.3?
Further evidence has shown that although Indigenous women are
predominately victims of family violence, they underutilise civil
resources. The Queensland Indigenous Family Violence Legal
Service found that in many remote communities, police are the
applicants in 95 per cent of family violence matters.>¢ This may
be the result of a lack of knowledge concerning rights, or it
may reflect excessive and culturally inappropriate intervention.
Despite this, there are still concerns about family violence
being governed by criminal law related to colonial tensions
between Indigenous Australians and the criminal justice system.
Specifically, victims may become apprehensive to utilise it and
create further invisibility of family violence.?”

Iv. REMEDIES

A EXISTING REMEDIES
The prevalence of Indigenous women and children as victims
of violent crime and family violence®® suggests that current
measures are ineffective and do not address cultural or practical
concerns surrounding family violence. This article does not seek
to provide specific strategies regarding offender prosecution
and rehabilitation, or victim support. Instead, it seeks to
provide a theoretical framework which should influence any
program and does so through assessment of the strengths and
limitations of existing programs. In a study conducted by the
Aboriginal and Torres Strait Islander Women’s Taskforce on
Violence, two taskforces of women explored justice responses
to family violence.?® One taskforce consisted of only Indigenous
women, and the other of mostly non-indigenous women, with
the exception of two who were Indigenous. Both taskforces
came to different conclusions as to appropriate and effective
responses.*? The opposing findings of the taskforce highlights
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that perceptions of ‘appropriate’ responses to domestic violence
are culturally informed and the need for Indigenous Australians
to be involved in the process of establishing effective action.

B ADVOCATED CHANGES
It must be recognised that any advocated changes should be
proactive and address the causes of family violence. These
causes find their roots in colonialism and include education
and health deficiencies, substance abuse, unemployment
and institutional racism. These factors further compound
situational causes of crime which include financial instability,
subcultural tolerance of violence and inaccessible prevention
programs against family violence.*! Further, the role of self-
determination in allowing Indigenous males and females to
be part of the process, articulate cultural needs and engage
with the development of any program will likely increase the
effectiveness of preventative measures.*? In considering the
failures of existing prevention programs, Blagg advocates for
mentoring of young Indigenous fathers, healing camps that
actively seek to address causes of family violence and repair
inter-generational trauma.*® Other approaches advocate family
violence services targeted at men so they can seek help before
issues escalate, as well as violence prevention education
targeted at Indigenous youth to break an implicit cycle of
acceptance towards family violence.** However, any programs
implemented must recognise that although females dominate
empirical evidence as victims, they can also be the aggressors,
and proactive or reactive support services for victims and
perpetrators should be accessible to both genders.

In instances where proactive measures have failed,
community-centred reactive measures are more appropriate
than traditional penal sentencing. For example, there are
quasi-hybrid jurisdictions within the Australian legal
system. Those are Indigenous Sentencing Courts (‘ISCs’)
which operate in every Australian jurisdiction, except for
Tasmania.*3 ISCs operate under Australian criminal law without
consideration of Indigenous customary law and assist in
addressing Indigenous over-representation.*® Further, cultural
appropriateness increases participation in the justice system.4’
The participation of Aboriginal Elders has contributed to
increased accountability and cultural sensitivity, improving the
experiences of Indigenous Australians in the criminal justice
system.*® As a result, ISCs have been advocated for dealing
with family violence matters, however, this is problematic.
Firstly, ISCs exclude hearings relating to sexual offences,
and family violence offences are excluded or restricted in
Victoria and the Northern Territory.#® Further, they are still
evolving as a legitimate means of sentencing for Indigenous
people and a comparatively small number of people are being
processed through ISCs, with a majority still being subjected
to mainstream courts.’® While ISCs have the potential to be
an effective form of accountability and protection, issues of
accessibility first need to be addressed.

Other potential reforms include rehabilitative mechanisms,
such as restorative justice and holistic programs. Both include
facilitating dialogue with parties to a crime to discuss its
consequences, allowing offenders to rectify their wrongdoing
and collectively finding solutions. They have been praised as
the familiarity of these processes for Indigenous Australians
has achieved greater success in participation rates.3! Further,
it provides a forum to conceptualise and denounce family
violence. Although favoured for its power to rehabilitate,*?
criticisms of community approaches include the tendency
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to ‘over-emphasize the value of [an apology]’.5? While both
approaches have the potential to effectively address issues

of family violence, their implementation must be monitored

to prevent replacing the traditional justice system and ensure
perpetrators are held accountable.>* Further, integration of such
approaches into mainstream justice cannot be assumed for
Indigenous communities and necessitates proper consultation
to ensure that issues are correctly identified and responses are
specifically tailored.

vV~ CONCLUSION

Part of the difficulty in responding to family violence is the
difficulty of Indigenous Australians to recognise it within
their own communities. This is problematic when attempting
to integrate Indigenous responses into the mainstream legal
system. This article asserts that there is no singular approach
that will systematically improve responses to family violence at
an individual or community level. Instead, it is recognised that
the most effective approach will consist of an amalgamation
of approaches, subject to extensive consultation of Indigenous
communities regarding their implementation. Until issues of
contemporary colonialism, police responses and access to
domestic violence resources are addressed, the criminal justice
system is complicit in the perpetuation of family violence.
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