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Court of Conscience

‘Intersex status’ is a new attribute in federal anti-discrim-
ination law that was introduced in 2013, but few institu-
tions have yet responded to this development. Those few
have typically focused on the same issues of honorifics,
pronouns and toilets that they might address in tackling
gender identity discrimination,’ while media reports fre-
quently suggest that LGBTI people are all gay.? So what
does the law say, and what does it mean to address the
rights and freedoms of people born with intersex traits?

Intersex people are born with sex characteristics that
differ from stereotypical notions of male or female.®* The
Sex Discrimination Act 1984 (Cth) describes the ‘intersex
status’ attribute in physical terms, distinguished not only
from sexual orientation and gender identity, but also
from sex. The definition is broad, ensuring protections
for persons perceived to be intersex.

People with intersex variations are a heterogeneous
group, with varied kinds of bodies, experiences and iden-
tities. Intersex can mean a different number of sex chro-
mosomes; different physical responses to sex hormones;
or different developmental hormone balances and anato-
mies. A German researcher states they comprise ‘at least
40 different entities of which most are genetically deter-
mined. An exact diagnosis is lacking in 10 to 80 per cent
of the cases’.* Disclosed by a doctor to a parent or an
individual, diagnosis remains an inexact science. Around
1.7 per cent of the population may have intersex traits.®

As a group, intersex people face a range of health
and human rights issues, caught between contrasting vi-
sions of who and how we should be. On the one hand, we
are seen to have intrinsic ‘disorders of sex development’.
Obvious differences result in medical interventions ex-
plicitly intended to make intersex bodies conform to so-
cial norms for one or other binary sex.® These often take
place shortly after diagnosis, whether prenatally, shortly
after birth, during childhood and adolescence, or later
in life.

On the other hand, many of us face stigma and abuse
due to our sex characteristics, whether ‘treated’ or not,’
along with ‘misgendering’, treating our gender identities
or legal sexes as invalid, and expectations that atypical



sex characteristics make us a third gender or sex.®

Addressing the rights and freedoms of people with
atypical sex characteristics means addressing the right
to be told the truth about our bodies; the right to be
informed, and to freedom of association with a commu-
nity. They include the right to physical integrity, to make
our own choices about irreversible treatments to our
bodies that are driven by social expectations; the right to
freedom from inhuman and degrading treatment,’ and
the right to determine our own identities.

I. RECOGNITION BEFORE THE LAW

Recognising intersex in law means recognising our
shared experience, and our specific health and human
rights needs; it does not mean recognising a novel gen-
der or sex classification. Those of us with obvious physi-
cal differences may face the same discrimination experi-
enced by many trans people, whether or not we change
sex classification.’ Some of us have non-binary, multi-
ple, or other distinctive gender identities, and these are
often informed by our biology, but we don’t all share a
common identity, least of all a common gender identi-
ty. We of course benefit from actions to reduce gender
inequality and the stigmatisation of gender non-confor-
mity, but intersex people only share with each other an
experience of being born with stigmatised atypical sex
characteristics.

Reductive gender-based approaches to intersex have
seen us portrayed in the media as the non-binary equiv-
alent of ‘trans-exclusionary radical feminists’, those who
oppose trans women identifying themselves as women."
The reality is that we oppose this biological determin-
ism: the essentialism that equates intersex characteris-
tics with non-binary gender identity, and the essential-
ism that disorders our natural human bodily diversity.
Both approaches are harmful, and deny agency to inter-
sex individuals to make our own decisions.

Despite the simplistic rationalisations by the ACT
Law Reform Advisory Council,’> which has been ren-
dered from conflating identity and sex, and the deeply
flawed changes to the Territory’s birth registrations law
that followed, our human rights issues cannot be re-
duced to a novel third checkbox on a form. Assigning
infants and children to a third classification is abhorrent
when that classification is experimental, not well under-
stood or supported in society, and when it recognises
lesser rights in people than the traditional categories. A
child may even be confronted with forced disclosure of
their stigmatised characteristics at nursery or school.

Not only is a child’s assignment to a third classifi-
cation likely to be incorrect, given our existing range of
identities, but the possibility of such assignment increas-
es pressure on vulnerable parents to awvoid such risks
through medical intervention. Having a third classifica-
tion open only to intersex and/or trans people is more
correctly a purification of the binary sexes. It danger-
ously misses the point. Our key issue is not so much the
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existence of binary genders, but what is done medically
to make us conform to those norms. Any third classifica-
tion must be voluntary, opt in by a person who can con-
sent, and open to all; and it must not misassign intersex
people as a class.

Indeed, many intersex people already face stig-
ma and failures to recognise our birth sex assignment.
Sporting history is replete with examples of women
being banned from competition after medical testing
reveals they have an intersex variation.’® The scientific
basis for such exclusion has failed to be demonstrat-
ed."*Worse, medical papers published in 2013 and 2014
disclosed that four elite intersex women athletes were
subjected to ‘partial clitoridectomies’ and sterilisation as
part of a coercive process that determined whether or
not they could continue competing.’s Despite being one
of the few countries to protect intersex people from dis-
crimination, Australia’s legal exemption for competitive
sports, contained in the Sex Discrimination Act,'® has an
unfortunate global significance.

Several states and territories are currently review-
ing sex registration guidelines. Recognising the rights
and freedoms of intersex people would mean ending
the legal registration of sex, just like societies around
the world have ended the registration of race. However,
as with ending the registration of race, ending legal sex
classification would not mark the end of work to counter
discrimination, combat human rights violations and ad-
dress health disparities. Nor should it; but ending official
sex classifications on identity documents would be right.

Some intersex people change sex assignment, and a
particular difficulty faced by people in this situation is
the imposition of early involuntary or coerced medical
intervention to instil or reinforce an inappropriate gen-
der identity.

Birth registration laws have historically been used
to ensure that trans people are surgically sterilised be-
fore their identity is officially recognised. Local best
practice is to end those requirements for trans people.
However, world best practice would not only be permit-
ting self-declaration of sex or gender, but prohibiting
modifications to sex characteristics for all people, except
in cases where there is personal consent or a clear phys-
ical necessity.

To date, Australian discussions have perceived this
possibility as some kind of furphy, but Malta did pre-
cisely this in 2015, along with recognition of rights to
gender identity and bodily integrity, and the creation
of a ‘sex characteristics’ attribute in anti-discrimination
law.’” Malta remains the only country in the world that
prohibits sex assignment treatments and surgical inter-
ventions on minors.

Il. MEDICAL TREATMENT

Surgeries and hormonal interventions to ‘normalise’ in-
tersex bodies currently take place on a routine basis in
Australia, such as when girls’ clitorises are deemed too
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big, or when boys are unable to stand to urinate. The
Australian Human Rights Commission reports such
rationales as ‘informed by redundant social constructs
around gender and biology’,'® but clinicians argue that
standing to pee is a ‘functional’ requirement for boys."?

Infants assigned as girls may be subjected to ‘femi-
nising genitoplasty’ at an average age of 15 weeks, and
follow-up consultations may include sensitivity testing
with a cotton bud or vibrator. On non-intersex girls,
such surgeries are considered abhorrent,?° prohibited
as ‘Female Genital Mutilation’ due, in part, to urinary,
sensitivity and other risks.

Most clinical guidelines are confidential, and so are
numerical and historical data. Published quantitative
data are also lacking, and there is no long term follow-up
in Australia, 2" but scientific and medical papers disclose
the central role of surgical interventions.??
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These are justified for social rationales such as mar-
riageability,?® facilitating parental bonding, and ‘min-
imizing family concern and distress’.?* In 2013, an
Australian Senate Committee Inquiry into involuntary
or coerced sterilisation found that there is ‘great dan-
ger’ of using such ‘psychosocial’ reasons for medical in-
tervention.?® It suggests these rationales are a ‘circular
argument that avoids the central issues[:] ...surgery is
unlikely to be an appropriate response to these kinds of
issues.’?¢ Moreover, clinician documents also disclose
‘particular concern’ for post-surgical ‘sexual function
and sensation’.?’

Clinical papers commonly portray ethical concerns
about medical treatment as controversies over surgical
timing and the degree of ‘severity’ warranting interven-
tion.?® In reality, the key ethical concerns are matters of
rights and freedoms: of informed consent and personal



‘Addressing the rights and
freedoms of people with atypical
sex characteristics means
addressing the right to be told the
truth about our bodies; the right
to be informed, and to freedom of
association with a community.’

autonomy.

The 2013 Senate Committee Inquiry found there is
‘no medical consensus around the conduct of normalis-
ing surgery.’?® Indeed, UK clinicians state ‘a schism has
developed between clinicians working in paediatric and
in adolescent/adult services’ due to a lack of evidence
for early surgeries and their consequences.*° The same
clinicians note an increase in the number of clitoral sur-
geries on under-14s in the UK in the last decade: “The
widespread practice of childhood genital surgery has
meant that there have been very few adults who have not
been operated on to enable robust comparative studies
to be carried out’.®' Doctors favour action, rather than
inaction; an ‘intervention bias’.3?

At times, sterilisations take place due to elevat-
ed cancer risks, however, data about actual risk levels
are often sketchy, with no control groups available for
comparison. During the course of the Senate inquiry,
it was revealed that routine sterilisations of women with
Complete Androgen Insensitivity Syndrome no longer
take place — risk levels had been overstated — but the
date of their cessation is unknown, and there has been
no attempt at reparations. Moreover, clinicians have dis-
closed a range of non-therapeutic rationales for sterili-
sation such as sex of rearing and expected future gen-
der identity, and these were intertwined with rationales
about cancer risk. The Senate was disturbed by the idea
that ‘basing a decision on cancer risk might avoid the
need for court oversight in a way that a decision based
on other factors might not.’®3

Clinicians are members of the same society as every-
one else, and subject to the same prejudices and fears.®*
Research on physicians’ attitudes towards ‘normal’ fe-
male external genital appearance is disturbing; it shows
that desirability and propensity to suggest surgical re-
duction are informed not only by specialism (and pos-
sible financial benefit), but also by the physicians’ gen-
der.3®

In June 2015, the Commonwealth government ac-
knowledged the 2013 Senate committee report, but stat-
ed that its recommendations are a matter for States and
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Territories. In doing so, it commended guidelines that
are both non-binding and flawed.*¢ In contrast, Malta
has shown how meaningful action is possible and prac-
ticable. Intersex health issues may also be addressed
as forms of discrimination and violence,®” and by re-
moving loopholes in prohibitions of Female Genital
Mutilation.?®

I11. A HISTORY OF SILENCE

The intersex movement necessarily focuses much time
and energy on ending involuntary and coerced medical
treatment, but even if these cease tomorrow, there re-
main lifelong legacies of trauma, distrust and discrim-
ination.

The philosopher Miranda Fricker describes epis-
temic or hermeneutical injustice as preventing someone
with lived experience from making sense of their own
experience. An example is ‘the difficulty of making sense
of homosexual desire as a legitimate sexual orientation
in a cultural-historical context where homosexuality is
interpreted as perverse or shameful... forms of under-
standing available for making sense of homosexuality
were crucially uninformed and distorted.”*® Tackling
hermeneutical injustice requires a cognitive shift in un-
derstanding.

For people with intersex traits, this hermeneutical
injustice was at its most profound from the 1950s to the
early new millennium, where a culture of secrecy in di-
agnoses was fostered.*® The objective was to ‘enable the
child have a ‘normal’ physical and psychosexual devel-
opment.’*!

That culture of silence gave people with intersex
variations no words to describe our sutures, scars and
lack of sensation, and no words to understand the com-
monalities that are share across the diversity of intersex
experiences.

In 2006, an invite-only group led by US clinicians
changed clinical language from intersex to ‘disorders
of sex development’,*? a move that sociologist Morgan
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Holmes states ‘reinstitutionalises clinical power to de-
lineate and silence those marked by the diagnosis; that
this silencing is precisely the point of the new terminol-
ogy’.*®* The new language reasserted medical authority
in the light of successful intersex advocacy that cast our
issues as human rights.** However, it remains deployed
in clinical settings, along with specific, rare, and com-
plex diagnostic terms.

Silence does not simply perpetuate a legacy of shame
and secrecy, it prevents families and individuals from
providing informed consent. Clinical silence and com-
mon misunderstandings of intersex as an identity label
act as a form of epistemic or hermeneutical injustice.
They prevent parents from understanding their child
in non-pathological ways, and as a member of a social
group protected by the Sex Discrimination Act.*® Clinical
language erects a barrier to alternative treatment para-
digms based on self acceptance and respect for personal
autonomy.

Separately, a shift in terminology from LGBT to
LGBTI over recent years has not yet been matched with
an increased understanding of intersex. By focusing
only on issues of sexual orientation and gender iden-
tity, LGBTI research studies and services frequently
fail to address the particularities of intersex experience.
Misconceptions frame intersex as something more fa-
miliar, viewed with a trans lens, or an LGBT lens. Novel
and abstract terminology has also been adopted with
scant relevance, and continue to perpetuate hermeneu-
tical injustices.*®

Intersex issues are thus caught between distinct-
ly different languages and approaches, and legal poli-
cy work remains disjointed. It must not remain so. The
problematisation of intersex bodies has profound im-
pacts on our education, work and intimate lives; some
of this will be documented in a major research study
published late in 2015.47

Tackling rights and freedoms for people born with
intersex traits means recognising our diversity, and
the hermeneutical injustices we face. It means tackling
medical disordering, interventions, and the silence that
surrounds them, through binding regulation and legisla-
tion. It means acknowledging a right not to undergo sex
affirming treatments.*® In the words of the World Health
Organization, it includes ‘remedies and redress to the
victims of such treatment, including adequate compen-
sation’.*?
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