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I. INTRODUCTION

Strip-searching has long been a mainstay of everyday
prison procedure. Predicated on notions of safety and
contraband detection, it is considered a necessary as-
pect of prison policy. However, despite its widespread
use, there is little empirical evidence to show that it is
an efficient means of discovering illicit implements and
substances. Even more concerning is the way in which it
abrogates the personal rights and freedoms of women in
prison. For the many women in prison who have been
victims of physical and/or sexual abuse, strip-searching
represents a form of revictimisation — one which they are
subjected to on a regular basis. This article contends that
the highly degrading and invasive nature of strip-search-
ing, coupled with its harmful psychological effects,
makes it a wholly inappropriate and outdated method of
ensuring prison safety. By rethinking the ways in which
prison security goals are pursued, it is hoped that a more
gendered and rights-based approach towards the treat-
ment of women in prison can be achieved.

Il. STRIP-SEARCHING IN WOMEN’S PRISONS

In NSW, a strip-search is defined as:

A search of a person or of articles in the possession of a person
that may include (a) requiring the person to remove all of his
or her clothes, and (b) an examination of the person’s body
(but not of the person’s body cavities) and of the clothes.?

As the definition reveals, strip-searching is an inher-
ently invasive process that compromises the personal pri-
vacies of individuals subjected to it. In the case of wom-
en in prison, the process can be especially humiliating.
A substantial number of women in prison come from
disadvantaged social and personal backgrounds, where
experiences of abuse are not uncommon. According to
statistics, 45 per cent of women in prison have report-
ed being abused and/or controlled by their partners or
spouses within the year prior to their incarceration.®
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Similarly, 49 per cent of all female offenders were vic-
tims of at least one form of abuse as a child.* By sub-
jecting women in prison to regular strip-searches, au-
thorities are replicating the dynamics of coercion and
abuse. Women in prison already live in a hyper-regulated
reality, where their every move is under strict control by
correctional officers.® For these women, strip-searches
represent a further form of oppression, wherein feelings
of powerlessness and loss of esteem are invoked.

Furthermore, strip-searches have the potential to re-
inforce concepts of learned helplessness among women
who have been abused.® The process can be particular-
ly traumatising when performed by, or in the presence
of, male correctional officers, especially for women who
may come from certain Indigenous or other cultural
backgrounds, where relationships with men are restrict-
ed.”This can have adverse impacts on the emotional and
psychological states of women in prison, and can serve
to increase the risk of self-harm and substance abuse.®
To this extent, strip-searching may exacerbate existing
health and safety concerns instead of mitigate them.

Despite the harmful and degrading impacts of
strip-searching, its use has often been justified on the
basis of prison security — in particular, the need to stamp
out prison drug culture.? There is little doubt that sub-
stance abuse poses a serious problem in prisons. A sig-
nificant number of women in prison have histories of
drug abuse, with 61 per cent of women in prison having
reported using illicit drugs within the year prior to their
imprisonment.’® The overrepresentation of illegal drug
use among female prison entrants highlights the need
for prisons to deal with the health and safety risks that
it presents.

Although strip-searching is aimed at containing
these risks, there is little evidence to show that it is ef-
fective in reducing the distribution and accessibility of
illicit drugs in prison." According to a study conducted
by Sisters Inside Inc, of 41 728 strip-searches performed
on women in prison in Queensland from 1999 to 2002,
only two uncovered drugs.'? Similar studies have pro-
duced comparable results.’®* When these results are con-
trasted with the significant damage that strip-searches
do to the women subjected to them, their use in wom-
en’s correctional facilities becomes difficult to justify.

Ill. WHERE ARE WE NOW?

The potential for strip-searches to be processes that rou-
tinise the degradation of women in prison begs the ques-
tion — what are we doing to ensure that the rights and
freedoms of these women are being protected?
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A. The International Rights Framework

In 2010, the United Nations General Assembly adopted
the United Nations Rules for the Treatment of Women
Prisoners and Non-custodial Measures for Women
Offenders (‘the Bangkok Rules’)." The rules marked
the first successful attempt by the United Nations at ad-
dressing the gender specific issues faced by women in
contact with the criminal justice system.

One of the issues dealt with by the Bangkok Rules is
that of body searches, and in particular, the threat they
pose to the personal privacies of women in prison. Under
rule 19, personal searches (including strip-searches)
are to be performed only by trained women staff in ac-
cordance with established procedures.’”® The rule also
emphasises the importance of protecting the dignity
and self-respect of the women subject to such search-
es.’ Consistent with this, rule 20 encourages the de-
velopment of alternative screening mechanisms (e.g.
body scans) to replace strip-searches.”” In doing so, the
Bangkok Rules implicitly recognises the psychological
and emotional harm that strip-searches can have on
women in prison, and attempts to discover viable alter-
natives to strip-searching.

Although the Bangkok Rules is the first internation-
al instrument wholly dedicated to tackling the specific
challenges faced by women in contact with the crimi-
nal justice system, its principles are built on existing
rights frameworks. In seeking to deal with the unique
lived experiences of women interfacing with the crim-
inal justice system, the Bangkok Rules is consistent
with the Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW).'® It also
fills a gap left behind by the Standard Minimum Rules
for the Treatment of Prisoners, '? by explicitly extending
the scope of human rights protections available to indi-
viduals in prison to women. In many ways, strip-search-
ing policies contravene principles regarding gender
discrimination. By applying a one-size-fits-all policy of
strip-searching on all individuals in prison without tak-
ing into account the significantly detrimental impacts it
has on the psychological states of women in prison, au-
thorities have failed to adequately safeguard the needs
of these women.

Another international instrument that has been sig-
nificant in the area is the International Covenant on
Civil and Political Rights (ICCPR).?° Article 7 of the
ICCPR protects individuals against ‘cruel, inhuman or
degrading treatment or punishment’.?' In a similar vein,
article 17 states that individuals should not be subjected
to arbitrary or unlawful interference with their privacy
and enshrines the right to legal protection against such
interferences.?? As some authors have noted, the ways of
strip-searching abrogates the privacy rights of women in



‘Women in prison already live in a
hyper-regulated reality, where their
every move is under strict control
by correctional officers. For these
women, strip-searches represent a
further form of oppression, wherein
feelings of powerlessness and loss
of esteem are invoked.’

prison by subjecting them to considerable trauma, con-
travenes these principles.?®

B. The Regulatory and Procedural Framework

The failure of Australia to satisfactorily comply with
the international framework of standards regarding the
treatment of women in prison is concerning given the
harmful, long-term effects that strip-searching has on
these women.

In NSW/, the power to search men and women in
prison is contained in both statute and regulation.
Section 79(r) of the Crimes (Administration of Sentences)
Acr 1999 (NSW) allows for regulations to be made in
relation to the use of body searches. Pursuant to this,
reg 46 Crimes (Administration of Sentences) Regulations
2014 (NSW) sets out the rules governing the search of
individuals in prison and their cells. These regulations
are complemented by the Corrective Services NSW
Operations Procedures Manual (‘the procedures man-
ual’).?* For the purposes of this article, the 2012 version
of the procedures manual will be relied on, as it is the
most recent version of the strip-search procedures ac-
cessible by the authors.?®

The regulatory and procedural framework contains
some safeguards that attempt to limit the potential for
strip-searches to be used in an abusive and punitive way:
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Strip-searches may only be performed in two cir-
cumstances: when the general manager directs
that it be done, or when a correctional officer
considers it appropriate.?®

Strip-searches must be conducted by a member
of the same sex, unless there is an emergency or
where exceptional circumstances apply.?’
Strip-searches must be conducted ‘with due re-
gard to dignity and self-respect and in as seemly
a way as is consistent with the conduct of an ef-
fective search’.?®

Strip-searches must be performed by a minimum
of two correctional officers (with one giving the
relevant directions and the other observing the
search), and must be supervised by a senior of-
ficer.??

Search areas are to afford individuals with suf-
ficient privacy and space, and correctional offi-
cers are to provide clear instructions on how the
search will be conducted.*°

. Prior to a search, the individual must be given

the opportunity to surrender any weapons/con-
traband they may have on their persons.®!
Correctional officers are to wear surgical-type
gloves and are prohibited from touching the in-
mate.??
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Gender-specific safeguards are also available to
women in prison:

1. Where a woman is participating in the Mothers
and Childrens Program and is residing with her
child/children, staff must ensure the search is
conducted away from any children.3®

2. Strip-searches of women are performed in two
stages, with only one-half of the body (either the
top or bottom half) exposed at any one time.%*

While these safeguards attempt to strike a balance
between the invasiveness of strip-searching and its use as
a security policy, not all of the safeguards are sufficiently
adequate.

First, there is something to be said about the test of
appropriateness as a threshold for whether a strip-search
should be conducted. Although the test seeks to limit
the discretion of correctional officers, it sets a low bar
for body searches. In fact, it is arguably a lower standard
than the ‘reasonable suspicion’ test imposed on police
officers wanting to conduct body searches without a
warrant.®> Moreover, the test of appropriateness is one
that is highly subjective and open to abuse. What is or is
not ‘appropriate’ is likely to differ between correctional
officers.

Second, the fact that the rule against strip-searches
by members of the opposite sex is relaxed in emergen-
cies and exceptional circumstances is problematic to the
extent that the words ‘emergency’ and ‘exceptional’ are
not defined. This leaves the scope of the safeguard un-
certain.

Third, while standards that make reference to the
dignity and self-respect of women arguably minimise
the trauma of ordinary body searches (i.e. frisk and
pat-down searches), they are difficult to reconcile with
strip-searches. As the accounts of many women in pris-
on reveal, strip-searching is a humiliating process in
and of itself, regardless of whether the search is done
in accordance with procedures. Requiring correction-
al officers to protect the dignity of these women when
conducting what is an inherently degrading exercise is
not only paradoxical but also impossible. Furthermore,
instruments that frame the standard in this way erro-
neously imply that there is an appropriate and correct
method of conducting strip-searches, and fail to recog-
nise the deep emotional and psychological impacts they
have on women in prison.

The difficulties presented by some of these safe-
guards are exacerbated by the fact that certain aspects
of strip-searching policy continue to compound existing
power discrepancies between correctional officers and
women in prison. Regulation 131(4)(a) of the Crimes
(Administration of Sentences) Regulation 2014 (NSW) for
example, allows correctional officers to have recourse
to force to search in specified circumstances.®¢ It is not
open to individuals in prison to refuse to participate in
body searches, as resistance and non-compliance is a
correctional centre offence.?” To this extent, the power
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imbalance between correctional centre authorities and
women in prison is reinforced, as women in prison are
unable to assert their privacy rights. Even more humili-
ating is the fact that women who are on their period may
be asked to remove their tampons or sanitary pads as
part of the search.®® This can be especially demeaning,
particularly when performed in the presence, and under
the behest, of correctional officers. When such practices
are viewed within the context of the personal histories
of women in prison and the basic standards of treat-
ment that they are entitled to, the degrading nature of
strip-searching as a policy becomes evident.

IV. CONCLUSION

Ultimately, the impacts of strip-searching must be ex-
amined against the backdrop of the unique lived expe-
riences of women in prison. Although they are subject
to certain restrictions as punishment for their offences,
women in prison remain individuals with inherent rights.
For these women, the loss of liberty represents the to-
tality of their punishment — anything that goes beyond
that is unwarranted. In the case of strip-searching, the
harmful emotional and psychological impacts that it has
on women in prison constitutes a form of extra-curial
punishment that cannot be justified, particularly when
the inefficacious nature of strip-searches is recognised.
It is time that we ended the abuse and discrimination
against women in prison, and brought our criminal jus-
tice policies in line with recognised standards of fairness
and humanity.
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