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The Oxford Dictionary defines the word ‘gag’ to mean ‘a
piece of cloth put in or over a person’s mouth to prevent
them from speaking’.! This literal meaning of the word
‘gag’ can be applied to describe the recent proposals
from state Parliaments in Australia. In South Australia,
the Surveillance Devices Bill 2014 (SA) was introduced in
early June,2 much to the consternation of animal rights
groups who fear that they will be ‘gagged’ or rather,
prevented from speaking up for animals because under
this Bill, it will be illegal to publish footage obtained from
factory farms.

Upon closer examination of the Surveillance Devices

Bill, it becomes apparent that it falls under the category
of ‘ag-gag’ laws because certain provisions of this Bill
aim to ‘gag’ animal rights advocates by restricting their
freedom to expose the morally reprehensible and often
horrific nature of agricultural farming practices. Under
sections 4 and 5 of the proposed Surveillance Devices
Bill,3 the installation of audio and visual taping devices

is prohibited which makes it a crime for animal rights
activists to record what actually goes on in factory farms.
However, section 8 of the Bill goes further by stipulating
that any material recorded illegally will be prohibited
from being used or published.4 It can be seen that ‘ag-
gag’ laws such as the Surveillance Devices Bill, seek to
silence animal rights activists because their attempts to
expose animal cruelty in the agricultural industry will be
criminalised. Consequently, this means that animal rights
campaigners will be ‘gagged’ because they are effectively
prevented from speaking out for animals. Animal rights

advocates strive to provide a voice for animals who
cannot speak for themselves but proposed legislative
action from state parliaments will ‘gag’ them and prevent
them from being able to do so. South Australia has taken
practical steps to implement ‘ag-gag’ laws and other
states in Australia may soon follow suit.5 This article
intends to illustrate how animal rights advocates - and
of course, factory farmed animals themselves — will
experience a barrier in their attempts to access justice

if ‘ag-gag’ laws, punishing people who expose animal
cruelty, are passed.

Animals are literally voiceless in the sense that they
cannot speak for themselves. This is where animal rights
activists come in: they provide a voice for animals and
speak up for them by defending their rights. In Australia’s
legal system, animals are not given a voice because they
are considered property, their status being equivalent
to that of inanimate objects and therefore they are given
no legal standing.® Under Australian law, animals only
have proprietary status and are not regarded as sentient
beings which lead some to justify the mistreatment of
animals in factory farms.? Without a voice in Australia’s
legal system, animals cannot access justice for the harm
they experience and this is why animal rights advocates
are so important: they provide a voice for animals who
cannot speak. It is only through the footage obtained by
animal rights activists that the mistreatment of animals
comes to light which leads to change. Yet, ‘ag-gag’ laws
have hefty penalties assigned to those that expose what
happens in factory farms.
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In South Australia’s Surveillance Devices Bill, sections 5(1)
and 8(1) both stipulate a maximum penalty of $15 000

or 3 years imprisonment in the case of a natural person
who publishes material covertly obtained from factory
farms.8 It is evident that the work of activists must be
clandestine in order to effectively capture the reality of
the situation within the slaughterhouses of factory farms.
The legislative approach of South Australia could be
described as ‘shooting the messenger’ because the issue
of animal abuse and mistreatment in factory farming is
not actually dealt with. Rather, animal rights activists
who expose the nature of factory farming practices are
the ones being punished. However, shouldn’t animal
cruelty be criminalised instead of whistle blowing?
Moreover, prosecuting animal rights campaigners who
expose mistreatment is a flawed approach: so fervently
committed to animal welfare, activists are unlikely to be
deterred by ‘ag-gag’ laws and will likely risk prosecution
to continue exposing animal cruelty.

In addition, ‘ag-gag’ laws seem to prioritise the interests
of commercial factory farms and as a result, they have
been described as ‘corporate-backed’. The recording

of animal mistreatment in factory farms is criminalised
because ‘ag-gag’ laws seek to keep consumers unaware
of how their food is produced because if people knew,
there would be a possibility that consumers would
boycott products which would lead to a loss in profit. This
was illustrated when a member of the non-profit animal
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rights organisation Mercy for Animals
recorded workers hitting, kicking
and sexually abusing the cows whilst
working undercover at Bettencourt
Dairy in Idaho in the United States.
The release of this footage on to the
internet resulted in large corporations
such as Wendy’s and Burger King
Worldwide pledging that they would
no longer use products produced
by Bettencourt Dairy.? This action
also resulted in numerous other
companies boycotting to reassure the
public that they did not condone
the physical and sexual abuse of
cows. As a result, Bettencourt
Dairy suffered a significant
loss in profits.'® Following
this, half a dozen states
within the United States
responded by adopting
‘ag-gag’ laws in order
to safeguard the
profits of factory farms."
Moreover, criminalising
whistle blowing in the interests of enabling factory
farmers to retain their profits erodes transparency.

‘Ag-gag’ laws stifle the voices of animal rights
campaigners and so their capacity to engage in public
debate is restricted. Michael Kirby, Former Justice of the
High Court, espoused this idea in his judgment:

Parliamentary democracies, such as Australia,
operate effectively when they are stimulated

by debate promoted by community groups. To

be successful, such debate often requires media
attention. Improvements in the condition of circus
animals, in the transport of live sheep for export
and in the condition of battery hens followed

such community debate ... vegetarian groups

are entitled, in our representative democracy, to
promote their causes, enlisting media coverage.™

Kirby’s commentary substantiates the notion that these
‘ag-gag’ laws pose a threat to democracy because
freedom of speech is quashed. Moreover, Kirby raises
the important issue of how positive changes flow from
the whistleblowing of animal rights activists. Hence, it is
counterintuitive that ‘ag-gag’ laws prevent people from
exposing animal mistreatment in factory farms because



such exposure would probably lead to constructive and
progressive change in the way that animals are treated.

However, Federal Agriculture Minister Barnaby Joyce,
alongside NSW Primary Industries Minister Katrina
Hodgkinson, both maintain that these proposed laws
seek to actually protect the welfare of livestock rather
than ensuring the silence of animal rights activists. It
has been argued that these laws safeguard the welfare
of animals by preventing trespass from animal rights
campaigners because chickens are easily scared by
strangers and may pile up into a corner, crushing other
chickens to death.” However, this statement is unlikely
to hold much weight in reality as research suggests
chickens are often contained in extremely cramped
conditions where there is no space and rather than be
crushed to death, they are more likely to suffocate.™
Attempts to justify ‘ag-gag’ laws by claiming that

they will ensure the protection of farmed animals

can be described as sophistry: the reasoning seems
legitimate and in the interests of the animal’s welfare,
but ultimately after careful research, it can be found
that this reasoning is indeed erroneous. Proposed ‘ag-
gag’ laws operate under the guise of safeguarding the
welfare of animals, however it appears instead that
these laws effectively criminalise the exposure of animal
mistreatment and cruelty.

CONCLUSION

If such ‘ag-gag’ laws are implemented in South Australia,
access to justice will be denied. Not only are animal
rights activists denied justice because their ability to
speak up is limited but animals themselves are also
denied justice, the voice of those who traditionally
protected animal rights will be ‘gagged’. Therefore, it

is imperative that the ‘ag-gag’ laws be repealed so that
animal rights campaigners have the freedom, without
fear of prosecution, to reveal and publicise the injustices
faced by factory-farmed animals, in order to protect their
access to justice.
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