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BY WILLIAM SHRUBB

 TRANSSEXUALS 
AND THE LAW
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I.  A COMPARISON BETWEEN 
ENGLAND AND AUSTRALIA

 wrote 

they are stuck with the wrong physical 

 

person allowed to marry? 

understanding and tolerance of those people 

II.  THE LAW IN ENGLAND: THE 
RESTRICTIVE BIOLOGICAL TEST

was .



kind of fodder for the society pages of the 

of female impersonators. He joined the 

4
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to physical characteristics as apparent 

His Honour found that only physical 

found that marriage was a special kind of 

6 His Honour 
helpfully conceded that “[marriage] has, of 

companionship and mutual support is an 
7
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Later, in 

 

known to those around them.

the common law.

III.  THE LAW IN AUSTRALIA: 
TOWARDS A BROADER TEST

 was a marriage case, 
and the heightened tension around that 



Despite her operation and hormone treatment, 

Ashley was deemed not ‘naturally capable of 

performing the essential role of a woman in 

marriage,’ whatever that might be ...

down the 

 

 
R v Tan

, and there 

Harris

 

 

Harris

 the Harris test was imported 
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Harris, 
that it was not determining anything with 
regard to marriage.
crossed in Re Kevin.

marriage was special in the sense that a 
Harris and  

His Honour considered two arguments for 

 

Honour said while he accepted its truth, 

contemporary meanings, and so the list 
of criteria to take into account when 

marriage.

purpose of the law of marriage, all 

or suggest that any factors necessarily 

[ His Honour said ] ‘ancient Christian law’ provided no 

guidance on how to determine a person’s sex for the 

purposes of marriage. [...]  His Honour also rejected 

the necessary connection between marriage and 

procreation, citing examples of infertile couples 

with valid marriages.
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To its credit, the common law in Australia has 

largely managed to recognise and protect the 

rights of transsexual people even without 

human rights legislation.

woman; any hormonal, surgical or other 

the person has undergone, and the 

 
the marriage.

IV.  THE CURRENT STATE 
OF THE LAW

Human Rights.
passed the . Under 

tolerance and understanding with the 

necessary for the law to protect all who come 

to 

managed to recognise and protect the rights 
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