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the study focussed instead on issues arising 

method or means which treats as a 

 

On the face of it, it would appear that this 

the fact that the study tends to proceed as if 

 the propriety of simply 

    

...the selection of materials 

used by the ICRC to establish 

customary international law 

rules is arguably dubious, with an 

almost exclusive focus on ‘verbal’ 

materials, such as military 

manuals and treaties, at the 

expense of materials outlining 

‘physical’ state practice. 
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a tacit acceptance on the part of all the 
other states.

 and that the study has 

law, arguing that the fact that the research is 

directly against the clearly demonstrated 

included in other instruments pertaining 
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...considering that the list 

of 29 non-parties [to the 

API] includes India, Indonesia, 

Pakistan, Iraq, Iran, Israel, 

Turkey and the United States, 

and that the reservations made 

even by ratifying countries are 

often “dauntingly large”, the 

propriety of simply importing 

the language of API provisions 

to be used as putative rules of 

customary law should be 

called into question.

despite its flaws, and with 

some deliberative input 

from states and other 

international actors, the 

study’s rules may yet 

manage to crystallise as 

hard and fast custom in 

years to come. 

 

of a rule.

the study should go some way to assuaging 

as it suggests a certain detached neutrality 
 

 that lacks 

countries might muddy the waters of what 

 

 despite its 

as hard and fast custom in years to come. 
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