A Judge in the Interrogation Room

Judicial Independance and ASIO’S Counter-Terrorism Questioning and Detention Warrant Regime

ince 9/11 the Australian

government has enacted some

44 pieces of counter-terrorism
legislation.! One of the Acts included
in the governments initial counter-
terrorism legislative package endowed
the Australian Security Intelligence
Organisation (ASIO) with ‘Special
Powers Relating to Terrorism
Offences’.? Former High Court
Chief Justice, Sir Gerard Brennan
summarised the ‘Special Powers’

provisions as follows: ?

[A] person may be detained in custody,
virtually incommunicado without even
being accused of involvement in terrorist
activity, on grounds which are kept secret
and without effective opportunity to

challenge the basis of his or her detention.

In its review of the provisions prior

to their enactment one Parliamentary
Joint Committee called it ‘the most
controversial piece of legislation ever
reviewed by the Committee’.* Serving
members of the State and federal
judiciaries play a significant role in the
Special Powers regime, albeit in their
‘personal capacity’ (that is, as ‘personae
designata).’ Federal Judges may issue
Special Powers warrants and State and

Territory Judges oversee the exercise of
powers under a warrant. This article
briefly considers whether the conferral
of these roles on judges would be likely
to withstand constitutional challenge
and concludes that under the technical
constitutional rules developed over

the last 15 years it is likely the roles
would do so; but, the question remains
whether, under a more substantive or
puropsive approach, the involvement
of judges in such a regime actually does
damage the integrity of the judiciary
and thus infringe the separation of

judicial power.

‘Special Powers’

The ‘Special Powers’ provisions enable
ASIO to seek two warrants for the
purpose of collecting intelligence in
relation to a terrorism offence.® A
‘questioning warrant’ allows ASIO to
question adult persons not suspected
of any wrongdoing for up-to a total of
24 hours (over the course of up to 28
days)” and require them to produce
records or other things.® Children
over 16 years-of-age may also be
subject to a questioning warrant if
they are suspected of involvement in a
terrorism offence.’ A ‘questioning and
detention warrant’ warrant is identical
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to a questioning warrant, with the
additional allowance that the person
may be detained for up to seven days.
This is a substantially greater maximum
period than the 24-hours that applies
in relation to persons arrested for a
terrorism offence, or the 12-hours

that applies to suspects or to persons
arrested for serious non-terrorism
offences.!® During questioning the
person has no right to silence, no
privilege against self-incrimination
and may be subjected to body and
strip searches.!! The person’s rights

to contact third parties, including
legal representatives, are severely
circumscribed.'? The Special Powers
provisions also create a number of
disclosure and non-compliance offences
punishable by imprisonment.'?

At June 2009 a total of 15 questioning
warrants had been requested by the
Director General of ASIO; no requests
have been made since July 2006;

all requests have been granted. No
requests for questioning and detention

warrants have yet been made.'

A Judge to Issue Warrants

Special Powers warrants are issued by
federal judges as personae designata,”
on application by the Director General,
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on the basis that there are reasonable
grounds to believe the questioning
will ‘substantially assist the collection
of intelligence that is important in
relation to a terrorism offence’.!® The
issuing of Special Powers warrants, that
facilitate the gathering of intelligence,
is clearly outside the ‘judicial power’
of the Commonwealth and hence
would generally be unconstitutional

if conferred on a federal judge.
However, under the persona designata
doctrine, non-judicial roles may be
given to judges in their personal
capacity. This doctrine is subject to

the incompatibility condition, which
precludes this conferral of non-judicial
functions when those functions

are ‘incompatible’ with judicial
independence.!” Incompatibility will be
established when the non-judicial role
compromises the actual performance
of the judge’s judicial functions; the
personal integrity of the judge;'®

or public confidence in the judicial
institution as a whole. High thresholds
have been applied to each form of
incompatibility. The application of
‘public confidence’ incompatibility

to invalidate Justice Mathews’
appointment as ‘reporter’ to the
Minister for Aboriginal and Torres
Strait Islander Affairs in 1995 is the
only instance of the incompatibility
condition being successfully invoked to
invalidate the conferral of non-judicial
tasks on a Judge.”

The touchstone for compatibility is
the independence of the function.
When it comes to issuing Special
Powers warrants the issuing authority
is embroiled in a covert, secretive,
intelligence regime in which he or

she is reliant on executive advice in
reaching a determination. On the
other hand, there is a certain degree of
independence in the role. The issuing
authority’s assessment of objective,
apolitical criteria is performed without
interference. The issuing authority
may request further information from
the Director General and he or she
retains an ultimate discretion whether
to issue the warrant. Thus, the issuing
authority exercises his or her discretion
in a relatively judicial manner based
on clear and discernable standards,
suggesting that the high standard of
‘incompatibility’ would not be met in
this case.

The characteristics of the warrant
regime that give the provisions a ‘non-
judicial flavour’,?* such as the warrant’s
severe interference with the personal
and property rights of an innocent
citizen, are also not determinative

of incompatibility. Similarly rights
infringing schemes involving personae
designata were upheld in respect of
counter-terrorism Control Orders?' and
telephone-tapping warrants.”? Unlike
cither of those scenarios, Special Powers
warrants are issued absent of any
consideration of the proportionality

of the infringement; however, this
is arguably counterbalanced by the
issuing authority’s ultimate discretion

whether to issue the warrant.

A Judge to Oversee the Powers
Once the warrant has been issued the
person is immediately brought before

a ‘prescribed authority’ whose broad
function is to oversee and supervise

all exercises of power under the
warrant.” The prescribed authority
may be a serving State or Territory
judge (or a retired judge or AAT
President or Deputy President).?* There
is no other role in Australia similar

to that of the prescribed authority.

The prescribed authority supervises,
witnesses and directs the entire
questioning process and arrangements
for the person’s detention without
being actively involved in, or guiding,
the interrogation itself. Thus, the
prescribed authority is a kind of ‘master
of ceremonies’ for the interrogation.

State and Territory personae designata
may be appointed as prescribed
authorities. No case has yet considered
the validity of functions bestowed on
a State or Territory judge as a persona
designata. In effect, constitutional
restrictions on the conferral of
non-judicial functions on State

and Territory personae designata

are extremely weak.”” In Kable,*®
McHugh ] offered some guidance

by acknowledging that an invalid
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conferral of non-judicial power of a
State or Territory judge as persona
designata would be rare, but that the
appointment of a Chief Justice of the
Supreme Court to Cabinet may breach
Chapter I11.#7 Many examples of valid
State or Territory persona designata
appointments have been suggested or
confirmed in the case-law. As the list of
valid appointments grows, it seems that
only functions that present an extreme
offence to judicial independence, such
as those presenting a clear conflict of
interest or perhaps those completely
dictated by the executive, may be
invalid. The role of prescribed authority
is defined so broadly that it is highly
unlikely an argument that the role was
dictated by the executive government
or presented a direct conflict with

the judge’s judicial functions would
succeed.

Judicial Integrity in an Age of Many
Hats

If put to constitutional challenge,

the roles of issuing authority and
prescribed authority would likely be
upheld. By implication, these roles are
not incompatible with the separation
of judicial power or the maintenance
of judicial integrity enshrined in the
Commonwealth Constitution. But do
the prevailing tests for incompatibility
truly test whether persona designata
appointments risk judicial integrity
and independence, or has the persona
designata doctrine provided the

legislature with an effective means

of circumventing the separation of
judicial power? Do the Special Powers
provisions of the ASIO Act actually
compromise judicial independence?

Certain qualities stand at the core of
judicial power. These qualities include
judicial process and adherence to the
rule of law.*® An understanding of the
court’s inherent jurisdiction, and of
judicial power, that lends significant
weight to process considerations is
therefore justified.” The purposive
nature of the separation of powers
doctrine, which demands a substantive
consideration of the challenged
provisions,* also warrants a broader
understanding of incompatibility,
looking for compatibility with the
qualities of judicial power, including
the fundamental conditions of judicial
process, as much as independence of
functions. If judges are involved in
executive schemes that are divorced
from or at odds with judicial power
the integrity of the judicial institution
will be weakened. By confining a
consideration of incompatibility to a
technical analysis of the independence
of specific functions, the greater
scheme that the judge is involved in
is overlooked and its effect on judicial
integrity is subjugated. At the State
and Territory level, the ‘more relaxed’
approach to incompatibility has also
been criticised.’!

The Special Powers regime is wholly
executive and is neither part of nor
ancillary to judicial proceedings.
Accordingly, a person subject to a
Special Powers warrant is not entitled
to the benefits of due process and

may be stripped of many of their
rights, including: the right to legal
representation; the right to know the
case against you, and; the privilege
against self-incrimination. Moreover,
Special Powers warrants are issued

and directions are made in relation to
non-suspects without any submissions
from the person or consideration of
the proportionality of the warrant’s
impositions. The Special Powers scheme
presents the most significant offence to
the rights of innocent non-suspects on
the Australian law books. 3? The issuing
authority and the prescribed authority
are each responsible for ordering the
questioning and/or detention of a
person in a secretive, unreviewable
manner absent any kind of balancing
exercise.

The appointment of judges as issuing

authorities or prescribed authorities
associates the judiciary with covert,
rights-offensive intelligence gathering
executive actions. Taking these factors
as a whole reveals that the Special
Powers provisions as they stand pose
a significant risk to judicial integrity
by involving judges in a regime that
is offensive to the central tenants of
the judicial institution. Therefore, the
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conclusion that the Special Powers
provisions would likely withstand
constitutional challenge, demonstrates
that the constitutional doctrine is in
fact not coextensive with good policy
regarding the continued separation of
judicial power in Australia.

The course of the Special Powers
provisions, and the counter-terrorism
laws more generally, demonstrates
that legislative drafters tend toward

a policy position of involving judges
in controversial executive regimes.*
The legislature has heralded its use of
judges and/or judicial process in the
most controversial and rights-offensive
legislative regimes, touting this
involvement as an inbuilt ‘safeguard’
from improper use of executive
power.>* This approach makes political
sense. It quells fears and controversies
without compromising the extent of
powers under the legislation. This
political tactic has particular value in
the counter-terrorism context, but

is also evident more broadly: Wilson
concerned the Hindmarsh Island
Bridge Grollo and Hilton involved
telephone-tapping, each a highly

controversial political scenario in which

the legislature involved judges in an
integral respect. In the absence of a
stronger limit on the use of judges for
non-judicial functions, it is likely that
judges will be increasingly involved
in rights-offensive, controversial

regimes to fulfil an executive policy

of providing internal ‘safeguards’ to
these regimes. This is at odds with the
basic constitutional precept that the
judiciary provides the best safeguard
against improper exercises of non-
judicial power by being segregated
from the exercise of those powers. It is
by isolation from, not fusion into, non-
judicial regimes that the judicial arm
of government maintains its reputation
for impartiality and non-partisanship®
that ‘may not be borrowed by the
political branches to cloak their work in
the neutral colours of judicial action’.?®
As observed by Denise Meyerson:

In the long run, the use of the courts

to restrict the liberty of individuals for
the purpose of protecting the public may
therefore kill the goose that lays the golden

egg. |
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“In Germany, they came first for the
Communists, and I didn’t speak up because I
wasn't a Communist;

and then they came for the trade
unionists, and I didn’t speak up
because I wasn’t a trade unionist;
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and then they came for the Jews, and I didn’t

speak up because I wasn’t a Jew;

and then ... they came for me ... and

by that time there was no one left to
speak up.”

Martin Niemoller
German theologian
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