AUSTARL OF RIGHTS

George Willid

Australia is now the only democratic nation in the world
without a national charter or bill of rights.
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Until recently, no Australian
government had achieved a charter
of rights. The breakthroughs came in
the Australian Capital Territory with the
Human Rights Act 2004 and Victoria
with its Charter of Human Rights and
Responsibilities Act 2006.




The problem was the law, which said
that the detention of people seeking
asylum in Australia was mandatory.
That law was applied without
exception, even to unaccompanied
children already suffering frauma.

One of these children was five-year-
old Shayan, who arrived in Australia in
March  2000. Along with o’rher

At this time, Shayan was diagnosed
with  post-fraumatic  stress disorder.
During the next few months he was
admitted to hospital eight times for
acute trauma and, because he
refused to drink, dehydration. He also
became more withdrawn.

Medical staff consistently
recommended that he should be
removed from detention and drew a
direct link between Shayan’s trauma
and his experiences in detention.
However, it was not unfil August 2001
that the government tfransferred him
info foster care. In doing so, he was
separated from his parents and sister
until they were released in January
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be legally unobjectionable.



The High Court of Australia ruled on
the detention of children in 2004. Held
in the Baxter detention cenfre near
Port Augusta in South Australia, four
children sought a court order for their
release, arguing that the mandatory
detfention regime in the Migrafion Act
did not apply to children. This was
unanimously rejected on the basis that
the Act was expressed in clear terms,
with no exceptions made for children.
According to Chief Justice Murray
Gleeson: ‘It is hardly likely that
parliament overlooked the fact that
some of the persons covered ... would
be children. Human reproduction, and
the existence of families, cannot have
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Al-Kateb was born in Kuwait in 1976 of
parents of Palestinian origin. Simply
being born in Kuwait did not confer
Kuwaiti citizenship, and the absence
of a Palestinian nation left him
‘stateless’. The Commonwealth sought
unsuccessfully to remove him to Egypt,
Jordan, Kuwait and Syria as well as to
Palestinian territories (which required
the cooperation of Israel). Faced with
this stalemate and no foreseeable end
fo his detention, Al-Kateb applied to
the courts for his release. In nations like
the United Kingdom and the United
States, judges have found that the law
does not permit indefinite detention.
But the Australian High Court found by
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But in the absence of such a law he
found that ‘the justice or wisdom of
the course taken by the parliament is
not examinable in this or any other
domestic court’ since ‘it is not for
courts ... to determine whether the
course taken by Parliament is unjust or
contrary to basic human rights.” With
these words, McHugh spelt out what it
means for Australia not to have a
charter or bill of rights. Without such an
instrument, there may be no check on
laws that violate even the most basic
of human rights.

Australian law is at odds with the
fundamental rights of humankind set
down in the Universal Declaration of
Human Rights, adopted in 1948 by the
General Assembly of the newly formed
United Nations. After recognising the
‘inherent dignity and... the equal and
inalienable rights of all members of the
human family,” the declaration sets
out our basic rights as ‘a common
standard of achievement for all
peoples and all nations.’

These rights are described in a
straightforward way and include that
‘Everyone has the right to life, liberty
and security of person’ and that ‘No
one shall be subjected to torfure or to

cruel, inhuman or
freatment or punishment’.
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Since the Universal Declaration was
adopted, other treaties and
conventions have set out in more
detail the basic rights of all people.
The two most important are the
International Covenant on Civil and
Political Rights and the International
Covenant on Economic, Social and
Cultural Rights. These entered into
force internationally in 1976 and were
ratified for Australia by the Fraser
aovernment.

When Australia ratified the two
international human rights covenants
we agreed to make them part of our
domestic law. While there has been
action in a few areas, such as in
regard to privacy and racial
discrimination, the covenants have
not been enacted in full by the federal
parliament. This leaves us in breach of
international law.

The best way to bring about an
Australia charter of rights would be fo
honour our international commitments
by passing an act through the federal
Parlioment to make the covenants
part our of law. No change to the
Constitution would be required, and
there would thus be no need for a
referendum. As an ordinary act of
parliament, the charter could be
changed over fime.

An Australian charter of human rights
would better protect our freedoms in
the law. It would provide valuable
insights for government and the
community on as to how effective the
law can be in protecting human rights.
In doing so it will show how any law
has its limits, and indeed how the law
can, by itself, not fix some of the most
infractable problems. This will reveal
how any strategy for better human
rights protection must also pay close
attention to political and other forms
of leadership and to community
afttitudes. Without reinforcement from
these quarters, the positive impact of
a charter will be blunted.
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