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Abstract

Modern slavery in global supply chains is attracting increased attention from states, businesses and civil society including
momentum to seek a “regulatory solution” to combatting it. In 2018, Australia introduced a Modern Slavery Act which was
modelled on (in part) the UK Modern Slavery Act (2015). These laws emphasise corporate disclosure as the primary means
of identifying and remedying modern slavery in supply chains. Whilst these disclosure-based laws harden the expectation
that business will conduct itself responsibly, they are ultimately founded on a soft approach that assumes that the trans-
parency gained from disclosure will incentivise corporate action to address human rights risks. Two independent reviews
conducted in relation to the UK Act (in 2018) and the Australian law (in 2023) recommended significant changes to improve
their regulatory effectiveness, including establishing a more ambitious enforcement model and a requirement to conduct
human rights due diligence. This article considers the lessons learned since the establishment of the two modern slavery
regimes, it explores the role of human rights due diligence in strengthening the current regulatory regimes and the efficacy
of establishing a “failure to prevent” offence to enforce due diligence compliance. Finally, it discusses the utility of states
adopting a forced labour import ban as a complementary regulatory strategy to contribute to a holistic regulatory framework

to address modern slavery.
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Introduction

The global issue of modern slavery has been the subject of
increased attention in the last decade, particularly concern-
ing the risks that can and do occur in business transactions.
In 2013, the non-profit organisation Walk Free published
The Global Slavery Index which estimated that 29.8 million
people were victims of modern slavery (Walk Free, 2013).
Ten years later, the 2023 Global Slavery Index estimates
that this number has increased to 50 million people includ-
ing 28 million in forced labour and 22 million in forced
marriage (Walk Free, 2013). Modern slavery is a pervasive
issue that penetrates many aspects of the global economy
and has a clear relationship with globalised purchasing and
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consumption behaviours (New, 2015; Nolan & Boersma,
2019). In 2014, the ILO estimated that forced labour in the
private economy generated US$150 billion in illegal profits
each year (ILO, 2014) and more recent figures indicate that
US$468 billion of G20 imports are goods at risk of modern
slavery (Walk Free, 2023). These figures indicate the enor-
mity of the challenge faced by governments, business and
other stakeholders in effectively regulating modern slavery
in the context of its connection with business. Regular rev-
elations about modern slavery show that this practice can
reach into every aspect of a company’s operations and sup-
ply chains, as well as into consumers’ lives (Datta & Bales,
2013).

Reducing modern slavery is a global challenge (United
Nations Department of Economic and Social Affairs Sus-
tainable Development Goals, 2015, target 8.7) and there has
been a litany of institutional, international, and national ini-
tiatives to address this problem. In 2005, the International
Labour Organization (ILO) launched the Global Alliance
Against Forced Labour; in 2007, the UN Human Rights
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Council established a Special Rapporteur on Contemporary
Forms of Slavery; and, in the same year, the UN launched a
Global Initiative to Fight Human Trafficking. International
law addresses slavery through several treaties and mecha-
nisms'; however, there is no single international treaty
designed to tackle all activities that fit within the umbrella
term of modern slavery.

Domestically, legislative efforts to address modern slav-
ery in business transactions, emphasising the use of man-
dated social disclosures, have emanated from a variety of
jurisdictions. As awareness of the prevalence of modern
slavery and its interconnections with the corporate sec-
tor have grown, so too have efforts by some governments,
including Australia and the United Kingdom (UK), to
develop a targeted legislative response. In 2018, Australia
adopted the Modern Slavery Act 2018 (Cth) (‘Australian
MSA’) which took effect on 1 January 2019. The Australian
MSA requires specified business entities (and the Austral-
ian government) to report annually on the risks of modern
slavery in their operations and supply chains and the actions
taken to address these risks. It was widely welcomed as a
critical first step by Australia towards tackling modern slav-
ery on the premise that it would transform the way busi-
nesses would respond to modern slavery by prompting a
business-led race to the top. The Australian legislation was
modelled on Part 6, Sect. 54 of the UK Modern Slavery
Act 2015 (‘UK MSA’) which targets corporate behaviour
by mandating increased transparency in supply chains. Sec-
tion 54 requires specified commercial organisations which
supply goods or services in the UK to disclose informa-
tion about their response to modern slavery in their supply
chains. When debating the adoption of legislative provisions
in Australia, some stakeholders argued that the Australian
MSA should not however just be a “copy and paste” of the
UK MSA but should improve upon the UK’s example by
mitigating its weaknesses (Crewther, 2017).

Five years into the operation of the Australian MSA,
over 10,000 statements have now been published on the

! For example, see League of Nations, Convention to Suppress the
Slave Trade and Slavery, 25 September 1926, 60 LNTS 253, Reg-
istered No. 1414; Universal Declaration on Human Rights, GA Res
217A (III), UN GAOR, 3rd sess, 183rd plen mtg, UN Doc A/810
(10 Dec 1948); International Covenant on Civil and Political Rights,
adopted and opened for signature, ratification and accession by Gen-
eral Assembly resolution 2200A (XXI) of 16 December 1966 (entry
into force 23 March 1976); ILO Forced Labour Convention, 1930
(No. 29), adopted 28 June 1930 (entered into force 1 May 1932) art
1(1); Protocol of 2014 to the Forced Labour Convention, 1930; and
the Protocol to Prevent, Suppress and Punish Trafficking in Per-
sons, Especially Women and Children, supplementing the United
Nations Convention against Transnational Organized Crime, art. 3,
15 November 2000, 2237 U.N.T.S. 319 [also known as the Palermo
Protocol].
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Australian government’s modern slavery register. Yet, the
extent to which the legislation is transforming business prac-
tices or making a tangible difference to the lives of workers
remains highly uncertain (Sinclair & Dinshaw, 2022). Cri-
tiques of the Australian and UK modern slavery laws, which
rely primarily on mandated corporate disclosures to combat
modern slavery in global supply chains, have consistently
debated their effectiveness. An independent review of the
UK MSA highlighted the shortcomings of the UK com-
pliance framework and recommended establishing a more
ambitious enforcement model (Field et al., 2019). Similar
critiques are also reflected in the 2023 review of the Austral-
ian MSA which was tasked with considering the effective-
ness of the law in its first three years of operation (McMil-
lan, 2023). The review acknowledges widespread views that
“there is no hard evidence that the Modern Slavery Act in
its early years has yet caused meaningful change for people
living in conditions of modern slavery” (McMillan, 2023).
This article analyses regulatory responses to address-
ing modern slavery in global supply chains (highlighting
the Australian approach) and broadly considers the limita-
tions of the mandatory social disclosure model. It begins
by detailing the structure of Australia’s legislative response
and the lessons learned from the UK MSA. It then exam-
ines the limitations of a mandatory social disclosure model
including critiques focused on the quality of the reporting,
the lack of enforcement, and the limited focus on provid-
ing remedy to victim/survivors of modern slavery. The arti-
cle then considers the role of human rights due diligence
in preventing modern slavery in global supply chains and
how its implementation might work to strengthen the cur-
rent regulatory regime. In particular, it offers a mechanism
to ensure the enforcement of such due diligence by proffer-
ing the establishment of an offence of a “failure to prevent”
modern slavery. Finally, it concludes by noting the need for
a complementary regulatory strategy that could be employed
to support the Australian MSA—the adoption of a forced
labour import ban to prevent goods tainted by modern slav-
ery from entering the country—that would aid the develop-
ment of a more holistic approach to addressing this issue.

Australia’s Regulatory Response
to Addressing Modern Slavery in Global
Supply Chains

Modern slavery includes a variety of conduct where a per-
son’s freedom and ability to make choices for themselves has
been very significantly undermined or entirely removed. The
use of the term ‘modern slavery’ in public discourse and in
this article constitutes a broad non-legal umbrella term that
refers to a range of abusive practices. Considering the dra-
matic increase in public interest in the subject over the past
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decade, it is remarkable that there is no globally recognised
definition of modern slavery. It is questionable, however,
whether this expression constitutes a suitable overarching
term. It is an emotive expression that conjures up images of
historical slavery, thereby making the practice seem unre-
lated to present times. Modern slavery also invokes images
of severe exploitation, thereby neglecting cases that are less
likely to make headlines. However, whether it is a suitable
expression or not, the term ‘modern slavery’ has become
commonplace in public discourse and more recently in legis-
lation (Dottridge, 2017; Mende, 2019 and Nolan & Boersma,
2019).

The Australian MSA (Sect. 4) defines modern slavery as
“conduct which would constitute an offence under Division
270 or 271 of the Criminal Code” (Criminal Code Act 1995
(Cth)). This includes offences such as slavery, servitude,
forced labour, deceptive recruiting, trafficking in persons,
debt bondage, forced marriage, and organ trafficking. The
Australian Criminal Code (Part 2.5) provides that corpora-
tions may be held responsible for these crimes but “despite
the prevalence of modern slavery in transnational corpo-
rate operations, there has been no action brought against a
corporate defendant for modern slavery-related offences in
Australia” (Anderson & Harris, 2023). The criminal liabil-
ity model established by the Australian Criminal Code has
proved “ineffective to the complex realities of contemporary
corporations, which are proactively structured to external-
ize risk and insulate liability” (Anderson & Harris, 2023).
This is in part due to the complex and multi-jurisdictional
nature of the modern corporation along with the historical
development of the corporate regulatory framework in Aus-
tralia (Redmond, 2012). As such, the Australian MSA and
its approach of relying on mandated social disclosures, is
now seen as the primary default mechanism for address-
ing modern slavery associated with companies operating in
Australia.

This focus on using transparency as a mechanism to gen-
erate improved respect for human rights in supply chains
first received prominence with the introduction of Sect. 1502
of the United States (US) Dodd-Frank Wall Street Reform
and Consumer Protection Act (2010). With this manda-
tory reporting provision, US policy makers put business on
notice that companies need to be more transparent about
their sourcing strategies and mandated corporate social
disclosure as a means of achieving this. This law creates
a reporting requirement for publicly traded companies in
the US with products containing specific conflict minerals.
The purpose of this provision is to provide greater transpar-
ency about how the trade in minerals is potentially fueling
and funding the armed struggle in the Democratic Republic
of Congo; functionally, it relies on the adverse reputational
impact of such a disclosure rather than mandating penalties
for actually sourcing minerals from conflict-afflicted regions

(Sarfaty, 2015). The rationale behind this type of reporting
requirement is that the reputational implications of forced
disclosure will compel companies to undertake human rights
focused examination of their supply chain practices and thus
improve respect for human rights in their business operations
(Harris and Nolan, 2022; Mares, 2018). A significant limita-
tion of this law is that it only requires companies to report
on their sourcing and due diligence practices but does not
require them to act on their findings or expressly conduct
due diligence to facilitate such reporting on corporate sour-
ing practices (Sarfaty, 2015).

The establishment of the Australian MSA followed the
adoption of mandatory social disclosure laws in the UK and
California to specifically address the prevalence of modern
slavery in global supply chains. California’s Transparency in
Supply Chains Act (2010, Cal. Civ. Code §1714.43), which
came into effect in 2012, requires large retail and manu-
facturing firms to disclose efforts to eradicate slavery and
human trafficking from their supply chains. Companies must
report in compliance with a set of mandatory criteria and
post their report on their website. The UK’s MSA (adopted
in 2015) was the first national law to use the term “modern
slavery” and focused global attention on the problem (LeB-
aron & Ruhmkof, 2017). Section 54 of the UK MSA sets out
the mandatory social disclosure framework which requires
companies to be transparent about the risks of modern slav-
ery in their supply chains.’

The Australian MSA (Sect. 16) employs this same
approach and requires business entities with an annual con-
solidated revenue of more than AUD$100 million (including
the Australian federal government), to report annually on the
risks of modern slavery in their operations and supply chains
and the actions taken to address these risks. The Australian
MSA was developed following a lengthy period of stake-
holder consultation and government reporting, including a
2017 parliamentary inquiry report (Commonwealth, 2017),
a Federal Government Public Consultation Paper (Attorney
General’s Department, 2017), a Regulation Impact State-
ment (The Office of Impact Analysis, 2018) and a Senate
Inquiry in 2018 (Senate Standing Committee, 2018). In
developing the Australian MSA, legislators benefitted from
the lessons learned in the UK and sought to address some
of the shortcomings of the UK MSA, including allegations
of ‘box ticking’ and the vagueness of corporate statements
by including reporting obligations for the Australian gov-
ernment, mandatory reporting criteria and the establish-
ment of government-funded and managed online repository

2 Section 54 of the UK Act requires commercial entities with a total
annual turnover of £36 million to publish an annual statement on
steps taken to assess and manage the risk of slavery and human traf-
ficking. The UK Act defines modern slavery to include slavery, servi-
tude, and forced or compulsory labour and human trafficking.
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for statements. However, as has become apparent in recent
years, simply institutionalising transparency is unlikely to
automatically lead to improvements in advancing corpo-
rate respect for human rights (Sarfarty, 2015). Reliance on
corporate reporting as the model of regulation to tackle the
complexities of the crime of modern slavery is proving to
have significant limitations. The following section highlights
three of these relating to the quality of statements submit-
ted, the lack of enforcement and a limited focus on remedy.

Is a Reliance on Mandatory Disclosure
an Effective Approach to Regulate Modern
Slavery?

The introduction of mandatory disclosure legislation in both
Australia and the UK to address modern slavery in global
supply chains has been met with both academic criticism
and empirical evidence procured (largely) by non-govern-
ment organisations elucidating the ineffectiveness of such a
regime. The core critiques of both laws can be summarised
as follows. Firstly, the minimal mandatory reporting criteria
do not yield sufficient detail to fully illustrate the modern
slavery risks of corporations nor the actions they are under-
taking to address such risks. Consequentially, corporations
are approaching modern slavery reporting superficially;
engaging with it as a “box-ticking” exercise (Rogerson
et al., 2020) and failing to identify substantive modern slav-
ery risks. Secondly, as there are no substantive state-based
enforcement mechanisms, assessment of the quality of cor-
porate modern slavery statements is implicitly outsourced
to the civil society sector, which in turn is limited in its
capacity to facilitate compliance. This enforcement-vacuum
perpetuates the limitations of long existing self-regulatory
arrangements in business and human rights and simply cov-
ers it with a new (mandatory) veneer that belies a sense
of accountability. The ‘increased level of reporting has not
prompted the anticipated increased levels of accountability’
(Dillard & Vannari, 2019). Finally, the focus of these two
pieces of legislation on disclosure correlates with a rela-
tive lack of attention to the implementation and provision
of remedial mechanisms by business (or government) to
address the needs of victim/survivors. Absent any further
requirements, simple disclosures of modern slavery risks do
not translate to action and remedy. Overall, the laws encour-
age a move towards cosmetic compliance, rather than sub-
stantively acting to curb modern slavery in supply chains
(Krawiec, 2003; Landau, 2019).

Quality of Reporting

Both the UK and the Australian MSAs proscribe that com-
panies surpassing a certain annual turnover must prepare
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a modern slavery statement. However, as the issues paper
preceding the review of Australian MSA highlights, there
are important substantive distinctions that differentiate the
obligations of reporting companies in each jurisdiction
(Australian Attorney-General’s Department, 2017). Sec-
tion 54(5) of the UK MSA states that “[a]n organisation’s
slavery and human trafficking statement may include infor-
mation about-...” policies pertaining to slavery, areas of risk
in businesses and supply chains and the company’s effective-
ness in addressing modern slavery. The Australian Attorney-
General’s Department, 2017 suggests the UK MSA’s criteria
are “optional”, predicated on the use of the term “may”. This
is contradicted by some scholars who state companies must
include these criteria (Azizul Islam & Van Staden, 2022).
To address the perceived minimal nature of meeting these
requirements, there has been a push to introduce new provi-
sions that “prohibit the falsification of slavery and human
trafficking statements” (Modern Slavery (Amendment) Bill
2021 (UK)). However, to date this bill has not progressed in
the UK and the above criteria still apply (United Kingdom
House of Lords, 2021). Conversely, Sect. 16 of the Austral-
ian MSA does explicitly proscribe that the reporting criteria
is mandatory. However, the degree of detail mandated by the
Australian MSA is also comparatively limited (Australian
Attorney-General’s Department, 2017).

Common amongst both laws, is that the limited thresh-
old to satisfy mandatory requirements incentivises reporting
entities to embrace reporting as “a box-ticking approach”
(Rogerson et al., 2020). The limited guidance provided on
reporting in the two modern slavery laws facilitate a “pro
forma” approach in which corporations include just enough
information to satisfy any legal bare minimum. As Ford and
Nolan (2020) highlight, a key tool in effectively tackling
modern slavery—human rights due diligence—is at best
implicit in the Australian MSA. The result is that the qual-
ity of reporting under both the Australian and UK laws is
variable, inconsistent, and often limited in the degree to
which they disclose steps taken to address modern slavery
(BHRRC, 2021; Dinshaw et al., 2022; Sinclair & Dinshaw,
2022). Such variability does not facilitate, and may in fact
impede, more holistic identification of modern slavery risks
by sector and geography.

Without discrete criteria, corporations are also assimi-
lating modern slavery reporting within a more generalist
ESG approach, largely for efficiency reasons or because the
specificities of modern slavery are not recognised. This point
has been particularly emphasised by Stevenson and Cole
(2018) in the context of the UK MSA. They highlight that
when modern slavery statements refer to audits or “codes
of conduct”, the practices utilised are often general and not
tailored to modern slavery issues. This may be attributed to
cost saving measures by amalgamating audits or other pro-
cesses, or due to unfamiliarity with the intended expectations
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of (relatively) new legislation targeting a social issue (Ste-
venson & Cole, 2018). Audits are designed to focus on infor-
mation gathering, often representing symptoms rather than
the root cause of problems. They offer a snapshot in time
are more typically focused on a buyer’s direct or tier-one
suppliers and are less commonly used in the lower tiers of
supply chains, where workers who are more vulnerable to
exploitation are likely to be (LeBaron et al., 2017).

This assessment is reflected in textual analysis of Aus-
tralian statements, which are predominantly superficial and
lacking any disclosure that may be considered “discretion-
ary” (Sinclair & Dinshaw, 2022). Furthermore, the quality
of the reporting and its “mandatory” nature is weakened
by the absence of an effective enforcement mechanism.
Longitudinal reviews of Australian modern slavery state-
ments have found that even when topics are made manda-
tory, just 23% of reporting entities fully address all criteria
(Sinclair & Dinshaw, 2022). These critiques are echoed by
the independent review of the UK MSA, which noted that
“a number of companies are approaching their obligations
as a mere tick-box exercise, and it is estimated around 40
per cent of eligible companies are not complying with the
legislation at all” (United Kingdom Government, 2019).
Thus, the limitations of the reporting requirements trans-
form what should be a deep engagement with risk into a
superficial ESG task. Despite the above criticisms, Mai et al.
(2023) identify that the quality of disclosures of FTSE 100
companies has improved since the introduction of the UK
MSA in 2015 however overall the ‘quality remains low ...as
symbolic disclosure is predominantly in evidence’. However,
the causes of this improvement are not institutionalised and
rely on individual corporate motivations to improve, and in
Australia, these improvements between reporting rounds are
marginal (Dinshaw et al., 2022).

Lack of Enforcement

Perhaps the most relevant limitation of these disclosure-
based regimes is the absence of a strong enforcement
mechanism or substantive administrative oversight. Both
independent reviews for the UK and Australian MSAs
highlight that the laws lack any form of criminal or civil
penalty or monitoring body to ensure the veracity of the
corporate statements or monitor compliance (McMillan,
2023; United Kingdom Government, 2019). In the UK,
there are mechanisms in place “to seek an injunction or
order of specific performance to enforce the obligation”
of disclosure (Wen, 2016). However, such a disclosure
can be a minimum statement of non-action (Wen, 2016).
The Australian MSA does not contain such provisions.
Both reviews make recommendations advocating for the
introduction of penalisable offences with respect to the
failure to submit compliant modern slavery statements

(McMillan, 2023; United Kingdom Government, 2019).
The academic literature also emphasises this limitation.
Interviewees of Azizu Islam and Van Staden’s study high-
light a common criticism levied against the UK MSA is
the lack of a mechanism to verify the information dis-
closed in statements (Azizul Islam & Van Staden, 2022).

Both the Australian and UK regulatory approaches are
predicated on a market-based disclosure model. More gen-
erally disclosure has been critiqued for its inadequacy as
a tool for regulating financial markets and products (Dal-
ley, 2007; Davidoff Solomon & Hill, 2013) and voluntary
disclosure by corporations regarding social and environ-
mental impacts has also been the subject of significant
criticism. (Chilton & Sarfaty, 2017; Dingweth & Eich-
inger, 2010). In both cases, the focus is on the disconnect
between the assumption of the efficient market hypoth-
esis and the reality of the marketplace where constraints
are numerous and both freedom of choice and freedom
of information are constrained (Craswell, 2013). These
problems are amplified when the activity being regulated
involves complex supply chains.

Both the Australian and the UK MSAs place the onus
on consumers and other market actors to evaluate the sub-
stance of modern slavery statements and supply a form of
“soft enforcement” (Harris & Nolan, 2021). Stakeholders,
like civil society organisations and academics, have been
operative in evaluating modern slavery statements (Din-
shaw et al., 2022). However, they lack the institutional
and long-term capacity to affect effective compliance,
leaving companies largely to self-regulate. Reliance on
self-regulation to improve corporate accountability for
human rights has been long been criticised (Baccaro &
Mele, 2011; Locke, 2013; Sobczak, 2006) and yet both
the Australian and UK MSAs continue with this approach
with regards to enforcement. The development of modern
slavery laws followed decades of earlier initiatives in the
business and human rights field claiming to address the
impacts of the rapid pace of globalisation and its nega-
tive effects on working conditions in global supply chains.
(Deva & Bilchitz, 2013). Many of these earlier initiatives
relied heavily on corporate codes of conduct (voluntary
standards that are often loosely based on international
labour standards) to regulate corporate behaviour and
improve respect for human rights (Locke, 2013). As it cur-
rently stands, in both jurisdictions, there is an enduring
enforcement-vacuum and an assumption that a soft self-
regulatory approach to enforcement, along with a reliance
on civil society organisations to carry the burden as a veri-
fier will suffice. This framework negates the important role
that the State and its formalised enforcement mechanisms
can play in more effectively monitoring and preventing
modern slavery in global supply chains.
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Limited Focus on Remedy

A final critical issue with the disclosure-based regime is,
that whilst it does operate as a soft check on companies to
promote the implementation of actions to address modern
slavery, it does not compel any meaningful action to reme-
diate modern slavery. Whilst both MSAs reference remedy
to varying degrees, neither is effective in properly legislat-
ing a regime in which companies are communicated the
importance of establishing robust remediation processes.
In the UK MSA, in Sect. 54(5) outlining the information
that may be included in a modern slavery statement, there
is no direct reference to remedy. However, it does state that
reporting entities’ statements may include “its policies in
relation to slavery and human trafficking” and “its due dili-
gence processes in relation to slavery and human trafficking
in its business and supply chains”. In the Australian MSA,
the Sect. 16(1) mandatory criteria include direct provisions
to require reporting entities to “describe the actions taken by
the reporting entity and any entity that the reporting entity
owns or controls, to assess and address those risks, includ-
ing due diligence and remediation processes”, as well as to
“describe how the reporting entity assesses the effectiveness
of such actions”. Whilst the Australian MSA is far more
direct in conveying the importance of remedy, it is a descrip-
tive provision. It facilitates only an obligation to report on
existing practices, not an obligation to implement, and it
does not require any determination on whether such prac-
tices are effective. Remedy and due diligence are intrinsi-
cally linked and access to remedy is a core component of
the UN Guiding Principles on Business and Human Rights
(discussed further below).

At a general level, remedy should “[s]eek to restore the
affected person or persons to the situation they would be
in had the adverse impact not occurred (where possible)”
(OECD, 2018). The UN Working Group on Business and
Human Rights (UN BHR Working Group) has acknowl-
edged that “[r]ights holders affected by business-related
human rights abuses should be able to seek, obtain, and
enforce a ‘bouquet of remedies’ depending upon varied
circumstances, including the nature of the abuses and the
personal preferences of rights holders.” (Pryde et al., 2024;
UN General Assembly, 2017).

Beyond the obvious lack of clarity about what the spe-
cific parameters of the provision of remedy might amount
to under the Australian MSA, the core of the issue regard-
ing remedy in the UK MSA is that the reporting criteria
does not include a direct reference to remedy at all. Sec-
tion 54(5)(c) does cover due diligence and risk manage-
ment, yet there is no guidance on disclosing procedures
relevant to remediating identified cases of modern slavery,
nor does the provision guide reporting entities to disclose
any established identification procedures or instances
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of modern slavery. This focus on risk management may
preclude substantive engagement with remedying exist-
ing instances of modern slavery. This is reflected in civil
society appraisals of UK modern slavery statements. For
example, WikiRate and Walk Free (2018) analysed the
statements of 418 reporting companies and found that
“46% do not disclose any remediation methods at all”. A
separate Walk Free review of hotel sector modern slav-
ery statements found that of the corporations reviewed,
none “described remediation plans for exploited workers”
(Walk Free et al., 2019). This is even more damning in a
2021 report by the Business & Human Rights Resource
Centre (BHRRC, 2021), which found that of the 16,000
statements reviewed over five years, only approximately
2700 included reference to remedy. These results speak to
a failure of the regulatory system. As has been noted, “a
company may publish a statement that says it has taken no
steps to address modern slavery risks during the financial
year and still be compliant with the law”. (BHRRC, 2021;
Wen, 2016).

Whilst Australia does have mandatory criteria pertain-
ing to remedy, even with such provisions, evidence sug-
gests that the current regime does not facilitate the adop-
tion of remediation mechanisms. A 2022 business survey
found that only 13% of respondents “reported actions
taken to address actual or potential modern slavery risks”
(Marshall et al., 2024). Similarly, a longitudinal study of
92 companies’ modern slavery statements over two rounds
of reporting found that only one in three statements bore
reference to “effective action to tackle modern slavery
risks” and “56% of commitments made by companies in
the first year of reporting to improve their modern slavery
response remain unfulfilled” (Dinshaw et al., 2022).

The UK MSA is now approaching nine years of opera-
tion and the Australian MSA, six years. Whilst both have
demonstrated the potential of the laws to shape business
awareness, this increased consciousness of modern slavery
has not yet resulted in effective practices to identify and
remediate it. Evidence indicates that the majority of cor-
porate statements issued as a result of the mandatory dis-
closure regimes show only superficial action to effectively
address modern slavery. This underscores an urgency to
better equip the MSAs to steer business action. At a min-
imum, there needs to be greater oversight and enforce-
ment. In addition, there should be a specific requirement
to undertake mandatory human rights due diligence to
identify and assess salient risks in corporate operations
and supply chains that give rise to modern slavery and to
take steps to mitigate and address them. Additional com-
plementary regulatory strategies may also play a role in
strengthening the current limited regulatory responses to
addressing modern slavery.
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The Role of Human Rights Due Diligence
in Overcoming the Limitations of the Social
Disclosure Model

Despite the inherent weakness of the current Australian
and UK regulatory approaches to tackling modern slavery
in global supply chains, the laws do reflect a growing con-
sensus that both states and business have a role to play in
addressing the human rights impacts of business. Whilst
the co-regulatory disclosure-based approach in the MSAs
hardens expectations around reporting on social issues, the
in-built ambiguity around compliance softens its effective-
ness. The role of the state in these regimes is essentially to
act as the orchestrator of private actors to encourage compli-
ance, rather than as a strong regulator. Critically, compliance
here is linked simply to a failure to report, not a failure to
implement (i.e., to prevent or remedy modern slavery). As
noted above, the principal design assumption in the disclo-
sure model is that companies will report information about
their modern slavery risks that the market, consumers and
other actors can use to evaluate and respond to. An equally
important assumption is that the reporting obligations will
stimulate internal processes, such as human rights due dili-
gence, so that human rights risks become a “serious integral
part” of corporate decision-making (Muchlinski, 2012).

The concept of human rights due diligence was intro-
duced in the UN Guiding Principles on Business and Human
Rights (‘Guiding Principles’) as a mechanism by which
companies might discharge their responsibility to respect
rights and go beyond reporting to ensure business engages
more substantively in addressing its human rights impact.
Human rights due diligence requires companies to assess
actual and potential human rights impacts, integrate and act
upon the findings, track the responses, and communicate
how those impacts are addressed (UNGPs, 2011). Its design
and implementation are shared responsibilities of both gov-
ernment and business. They benefit from the watchful eye
and engagement with other stakeholders, such as workers
and their representatives. As opposed to a more traditional
corporate due diligence approach which focuses solely on
the risks to a company, human rights due diligence instead
centres on the human rights risks that a company may pose
to others (Bonnitcha & McCorquodale, 2017; UN General
Assembly, 2018). The Guiding Principles (No. 17) specifi-
cally state that such due diligence should extend beyond a
company’s direct impacts and include impacts which “may
be directly linked to its operations, products or services by
its business relationships”, thus including its supply chain.
However, it is not a legal obligation and there is no legal
liability if a company does not conduct such activity either
under the Guiding Principles or under the modern slavery
disclosure laws discussed above.

Since the establishment of the Guiding Principles in
2011, there have been significant advances in further defin-
ing and refining the concept of human rights due diligence,
including some states legally mandating companies to con-
duct such assessments. There is a “growing international
conviction—a global norm—that due diligence processes
must be the core strategy for addressing human rights abuses
and modern slavery practices” (McMillan, 2023). To date,
the development of mandatory due diligence requirements
has largely stemmed from Europe and there are currently
three pieces of national legislation in operation which man-
date corporate human rights due diligence.® These are the
French Duty of Vigilance Act 2017, the German Corporate
Due Diligence in Supply Chains Act 2021 and the Norwegian
Transparency Act 2021. In addition, the European Corporate
Sustainability Due Diligence Directive ((EU) 2019/1937)
which sets out mandatory human rights and environmental
due diligence obligations for corporations, together with a
civil liability regime to enforce compliance with the obliga-
tions to prevent, mitigate, and bring adverse impacts to an
end, continues to be negotiated.

However, as noted above, the role of human rights due
diligence is not an integral part of the Australian or UK
MSA. Whilst Sect. 16(1)(d) of the Australian act man-
dates that reporting entities disclose their due diligence
processes, it does not include an obligation to conduct
such due diligence. The independent review of the Aus-
tralian MSA acknowledged “support for a stronger due
diligence framework” and recommends that companies
should have a due diligence system in place (McMillan,
2023). However, “HRDD [human rights due diligence]
by itself does not include liability or enforcement, and
reporting or transparency without liability and enforce-
ment is rarely effective as a means of changing conduct”
(McCorquodale & Nolan, 2021). There are lessons to be
learned here from other fields, including global regulatory
efforts to tackle bribery in international business transac-
tions (Harris & Nolan, 2021). Efforts to combat it have
relied primarily on a criminal law framework to address

3 There are other examples of mandatory due diligence laws; how-
ever, these tend to apply to specific sectors or issues. See for an exam-
ple, Australia’s lllegal Logging Prohibition Act 2012 (Cth) which
obligates the importers and processors of timber into Australia to ini-
tiate due diligence processes to ensure the imported timber was not
illegally logged. The European Union (EU) also passed the EU Tim-
ber Regulation 2010 (EUTR) and the EU Conflict Minerals Regula-
tion 2014, both of which require some aspects of human rights due
diligence. Most recently, the EU Deforestation Regulation (2023/115/
EU) will impose due diligence obligations from 30 December 2024.
The Regulation will require companies dealing with in in-scope prod-
ucts to undertake due diligence into the source of a wide range of
commodities, including cattle, cocoa, coffee, palm-oil, rubber, soya
and wood, to ensure that they have not been obtained as a result of
deforestation.
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the issue and incorporate elements of human rights due
diligence (though not defined as such) backed by strong
regulatory penalties for non-compliance (Abbott & Snidal,
2002; Nichols, 1999).

As such, for human rights due diligence to be effective,
it must be accompanied by an enforcement strategy that
requires companies to implement practices, rather than just
report on them. In this co-regulatory model, the state should
assume the main preventative role so that enforcement is not
left to the discretion of business. A key feature of imposing
a stronger enforcement framework is that it acts not simply
as a deterrent but also works to incentivise compliance of
HRDD by business (Gilad, 2010). A state-mandated enforce-
ment framework should require business to act (not just
report) and penalise them if they do not.

The enforcement issues of the current mandatory social
disclosure models of the UK and Australia are numerous
and complex. Whilst there is no singular panacea that will
compel a stronger implementation of human rights due
diligence by reporting entities, there have been proposed
reforms that seek to transition the regulatory approach from
one of a “failure to report” model—with all its internal
imperfections—to a “failure to implement”. Human rights
due diligence is considered a key element in improving risk
identification and remediation of modern slavery. If designed
and implemented effectively, it could facilitate a transition
that raises the bar of corporate obligation from disclosure to
implementation (Landau, 2019).

One such iterative step towards achieving this are sug-
gestions to re-centre the role of the state as a regulator and
key enforcer of modern slavery law by introducing a crimi-
nal offence of “failing to prevent modern slavery” (Human
Rights Law Centre, 2022); in some cases, framed in the
positive as a “duty to prevent” (Anderson & Harris, 2023).
The two elements of this duty are interlinked: the introduc-
tion of a strict liability criminal offence against companies
for which there is evidence of modern slavery within their
operations or supply chains and a full defence if a company
has engaged in an appropriate level of human rights due
diligence (Anderson & Harris, 2023).

A more precise formulation of the offence is that corpora-
tions are guilty should they fail “to prevent another legal or
natural person (an “associate”) from causing or contribut-
ing to modern slavery” (Anderson & Harris, 2023). By the
nature of the offence being strict liability, there would need
to be no determination of intent on behalf of the corpora-
tion; the factual presence of modern slavery would—by its
own presence—sufficiently make out the necessary elements
of the crime. This strict liability aspect would operate to
strongly condition companies to elevate their modern slavery
compliance approaches beyond the superficiality of existing
reporting practices to a focus on implementation of human
rights due diligence. The duty would compel companies
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to engage in both the preventative and remedial aspects of
human rights due diligence,

This “failure to prevent” offence does not depend on the
fallacy that the introduction of human rights due diligence
will eliminate any possibility of modern slavery arising in
operations or supply chains. A necessary element of this
proposal would be a full defence in which a company is not
guilty if they can suitably demonstrate that they had institu-
tional (not ad hoc) human rights due diligence procedures
that, if operating as intended, would identify, prevent, or
remediate potential modern slavery. Evidently, modern slav-
ery is a complicated issue, particularly when embedded in
descending tiers of transnational supply chains. Therefore,
the contextual considerations and understanding of the com-
plexity of the issue eschewed by the strict liability nature of
the offence could be considered in the relevance of the due
diligence defence. However, if a corporation has not even
attempted to institute these measures to a reasonable level,
it stands to reason that the presence of modern slavery could
give rise to a criminal offence.

The introduction of such an offence should be consid-
ered given the growing empirical evidence that demonstrates
reporting fails to adequately incentivise corporations to
meaningfully engage in human rights due diligence (Din-
shaw et al., 2022). In essence, a “failure to prevent” offence
bypasses the directness of existing modern slavery crimi-
nal laws that are crucially limited by factors like establish-
ing intent or transnational or cross-jurisdictional case facts
(Campbell, 2018). As the offence concerns “indirect omis-
sions” (Campbell, 2018) and its strict liability nature means
any instance of modern slavery is sufficient to establish the
factual element of the crime, there is much more potential
for it to have an institutional impact on corporate behaviour.

The human rights due diligence defence operates as
an incentive to implement due diligence measures. As a
“reverse-burden defence” (Campbell, 2018), the accused
corporation must establish that they have adequate human
rights due diligence measures in place (Anderson & Harris,
2023). Firstly, this formulation of the offence reflects the
resource capabilities of companies and the burden of respon-
sibility for preventing modern slavery. Currently, modern
slavery reporting entities are those with a “consolidated
revenue of at least $100 million for the reporting period” in
Australia (Sect. 5(1)(a)) or “have an annual turnover of £36
million or more” for the UK (United Kingdom Government,
2019). These are organisations that have the resource capac-
ity to institute a sufficiently effective human rights due dili-
gence system. The formulation of due diligence as a defence
rather than a duty, and one in which the burden of proof rests
with the defendant, sets a discursive tone that modern slav-
ery should not be treated as “business as usual”. It should
be considered exceptional, particularly with the presence of
a well-functioning system of due diligence.
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Despite the strong positives of the “failure to prevent”
model, there are some limitations or impacts adverse to the
purpose of the UK and Australian modern slavery regimes
to highlight. The success of the strict liability and defence
approach will be conditional on the degree to which human
rights due diligence is sufficiently defined and viewed as
effective at all. Human rights due diligence is new concept,
yet to be thoroughly tested. State-mandated human rights
due diligence requires clear guidance to avoid superficial
responses (McCorquodale & Nolan, 2021). Additionally,
resource and capacity limitations are well recognised in reg-
ulatory literature as a limiting factor in enforcement (Tyler,
2011). Resource and capacity limitations are both practical
and political. The relationship between political will and
regulator funding may determine the viability of establish-
ing a policy lever that is centred on the enforcement of a
criminal offence. In some cases, it may prove more effective
to advocate for the establishment of a civil “duty to prevent”
(Human Rights Law Centre, 2022).

This proposal to establish a “failure to prevent” offence
has been considered by multiple stakeholders in the UK and
Australia. The need for such a focus on preventative obliga-
tions was vocalised by civil society actors—Ilike the Human
Rights Law Centre and Be Slavery Free—particularly in
response to the Australian Attorney-General’s Department
request for submissions as part of their review of the Austral-
ian MSA (McMillan, 2023). However, many of these sub-
missions abstained from recommending a criminal offence,
but rather conversely formulated a civil “duty to prevent”
penalised through fines and other penalties. Such recom-
mendations were reflected in the outcomes of the review
of the Australian MSA, with a recommendation that the
Act require reporting entities implement a due diligence
system, rather than have such a system serve as a defence
in a “failure to prevent” criminal offence model. Academ-
ics have been more forthright in advocating for a criminal
offence. For example, Anderson and Harris have provided
the most thorough exploration of such a criminal offence in
reference to the current modern slavery regimes of Australia
and the UK (Anderson & Harris, 2023). More generally,
Campbell (2018) has advocated for “indirect omissions cor-
porate liability”—the type of offence proposed—as a solu-
tion for many of the complexities that beleaguer criminal
accountability for transnational corporations. The concept
of “indirect omissions” refers to the failure of a corporation
“to prevent or report an offence, as opposed to liability for
the offence itself” (Campbell, 2018).

Although the offence has been labelled “novel” (Ander-
son & Harris, 2023), this does not suggest that it is not with-
out precedent; at least within the UK jurisdiction. There has
been a recent trend towards introducing “indirect omissions
corporate liability” (Campbell, 2018), presaged by the intro-
duction of similar offences in the UK’s Bribery Act 2010 and

Criminal Finances Act 2017. The former involved the intro-
duction of an offences for corporations if they fail “to pre-
vent bribery by a person associated with [the] commercial
organisation” (Australian Law Reform Commission, 2020).
There are numerous overlapping features shared between
bribery and modern slavery (trans-nationality; opacity of
business structures, international crimes). The same can be
argued for the provision introduced in the Criminal Finances
Act which introduced an offence for tax evasion (Australian
Law Reform Commission, 2020). There has been specu-
lation that such momentum could accelerate so that other
economic crimes may have “failure to prevent” offences
(Campbell, 2018)—or other corporate crimes like modern
slavery (Harris & Nolan, 2021). Whilst such developments
have occurred in the UK jurisdiction, Anderson and Har-
ris (2023) emphasise that such types of offences could be
introduced into Australia’s modern slavery framework, par-
ticularly through cross-reference with the modern slavery
provisions already introduced in Australia’s Criminal Code.
Therefore, the institutional state of play is by no means hos-
tile to the introduction of such provisions.

Complementary Regulatory Strategy
to Support Modern Slavery Laws: Forced
Labour Import Ban

Whilst the current modern slavery legislation can, and
should be strengthened, it is also critical that a broader
regulatory framework be established that will provide a
holistic approach to addressing modern slavery in global
supply chains. The adoption of an import ban, that blocks
the importation or sale of foreign goods that are suspected
of involving modern slavery, is a useful complementary
strategy to support the current modern slavery laws and
anticipates the employment of due diligence practices for
companies to avoid being penalised by the ban. The US,
which does not have the equivalent of a national modern
slavery act, does however have two strategies to prevent
goods tainted by forced labour (a form of modern slavery)
from entering the country. These provide useful examples
of how complementary legislation can support and build on
other regulatory approaches to addressing modern slavery,
including the requirement to conduct due diligence.
Section 307 of the US Tariff Act 1930 (USC s307 (2010))
prohibits the importation of goods mined, produced or man-
ufactured, wholly or in part in any foreign country by forced
labour. The regulator, in this case, the US Customs Border
Protection (CBP) office, can investigate allegations of forced
labour and will detain imports under a Withhold Release
Order (WRO) where there is reasonable evidence to indi-
cates that they are produced or manufactured in whole or in
part by forced labour. Importers have the ability to contest
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the order and provide proof that they were not produced
with forced labour: if so the goods are to be released. At the
time of writing there are 20 active WROs and eight findings
against 11 different countries listed on the US CBP register
(US Customs and Border Protection, 2024). This regulatory
approach has proven effective in capturing corporate atten-
tion and in some cases, generating behavioural change to
address forced labour in global supply chains. For example,
the attention generated by the WRO placed on a Malaysian
manufacturer of rubber gloves during the Covid pandemic,
resulted in the company, Top Glove, taking action to remedi-
ate workers who had been subject to the payment of exces-
sive recruitment fees (Top Glove, 2020).

More recently, the US has enacted the Uyghur Forced
Labor Prevention Act (UFLPA) (Public Law No. 117-78)
which provides a presumption that goods imported from
Xinjiang Uyghur Autonomous Region of the People’s
Republic of China (Xinjiang) or by an entity on the UFLPA
Entity List are prohibited from the US. In establishing the
UFLPA, the US government endorsed a co-regulatory
approach to addressing forced labour whilst still ensuring
the State played a strong enforcement role. The government
recognised the ongoing need to support business in achiev-
ing compliance with the regulation and has committed sig-
nificant resources to doing so. The US government strategy
to support the implementation of the UFLPA includes the
establishment of an inter-agency group (the Forced Labor
Enforcement Task Force) to guide its development and the
provision of extensive resources to business to delineate
the requirements of adequate due diligence. This law pro-
vides clear direction on due diligence, and it is supported
by government investment in resources to assist companies
in supply chain management, such as the List of Products
Produced by Forced or Indentured Child Labor and the US
Department of State’s Responsible Sourcing Tool. In the
2023 budget, the US committed $89,756,000 USD to sup-
port enforcement of this regime (Department of Homeland
Security, 2023).

Conclusion

The modern slavery laws of Australia and the UK are now at
a critical juncture. Analysis of their operation indicates that
whilst they have been effective in raising awareness about
the issue of modern slavery in global supply chains, they
have not yet led to widespread improved corporate practices
to better identify and remedy that risk. Evidence suggests
that it is pertinent to consider a policy reset and incorporate
reforms to strengthen the current regulatory regimes. The
emergence and development of the concept of human rights
due diligence in business and human rights in the last dec-
ade is advancing understanding of how governments shape
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and businesses can implement—both working in conjunc-
tion with stakeholders—better approaches to identify and
communicate risk and impact around modern slavery. There
remains incoherence between legislative approaches, busi-
ness practices, and the demands of stakeholders. However,
human rights due diligence retains the potential to reshape
preventative approaches to mitigating modern slavery.
Alongside this is a recognition that enforcement must move
from a discretionary approach that relies on self-regulation
by companies, to a formalised mechanism regulated by the
state that can both incentivise and penalise companies which
fail to take action to prevent modern slavery. Evidence for
the urgent need to better empower state bodies responsible
for the MSA, and to strengthen the laws regulating modern
slavery, comes at a time of opportunity, as both the Austral-
ian and the UK MSAs remain under review. There are sound
regulatory models to learn from for the improvement of
addressing modern slavery in global supply chains, includ-
ing the development of adjacent laws that can support a more
holistic approach to preventing modern slavery that also
deploy useful tactics, including human rights due diligence.
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