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The legal curriculum is staggering under the weight of increasing and arguably impossible
expectations. There is a sense it must teach more detail and more skills in less time and with an
increasing burden of assessment. Changes to how teaching is timetabled and moves to more
formative assessment have increased levels of assessment at the same time that the impact of
technology on the student cohort has made them less prepared for traditional assessment forms.
The impact of COVID-19 in 2020 and beyond sees the curriculum and the assessment of student
learning at a tipping point. Old shibboleths have been challenged and at least partly overcome. As
law schools seek to return to a ‘normal’ approach to teaching, could there be changes in the way law
students are assessed that might provide more space and flexibility in the curriculum?

This chapter outlines those challenges and then critically analyses the contours of assessment in law.
It identifies the various dimensions, environments, formats, and approaches to grading typically
used. For each aspect the chapter considers alternative approaches that might better aid student
learning and reduce academic workloads. The chapter concludes with a suggestion for a radically
different approach to assessment in legal education.

1 THE CURRENT LANDSCAPE

1.1 MORE AND MORE TO LEARN

There is more law than in previous generations, and understanding it is more complex.' Common law
jurisdictions lean heavily on the concept of precedent and so much authority for current
interpretations depends on a nuanced understanding of previous caselaw both of common law and
statute. Courts developing that precedent craft their judgments with a focus on the needs of the
parties and the issues put before them. They do not see themselves as providing content for new
editions of textbooks on the law. Consequently, any new case that resolves or develops a point of
law is unlikely to fully describe the whole area of law in which it sits. This requires lawyers, and law
students, to study previous decisions in order to see the new decision in context.

In the last century, law schools developed the case-method approach to teaching.” Students are
asked to read full or extracted appeal cases — to see the law as primary sources —and to construct a
complete understanding of the area of law by a compilation of the various legal decisions. Often this
involves a critical parsing of the judgments to sift obiter dicta from ratio decidenda. This approach to
learning builds reading and analytical skills as well as legal knowledge. But it takes up significant time
in a curriculum. A single lecture can cover the main points of an area of law in under an hour;
reading and discussing the key cases — and then extracting the principles — takes much longer.



As courts continue to develop law, and more areas of law become significant for legal practice, there
is increasing pressure to reduce the length of extracts that can be read by students, the amount of
time in class that can be spent analysing them, and indeed the number of areas of law that can be
covered.'m The facts of the cases are also often more complex than in previous generations.
Corporate structures and the digital economy can militate against a simple, concise explanation of
the facts underlying the issue.

Additionally, legislation is constantly being created by Parliaments. Again, the legislation is not
getting simpler, and is increasingly interconnected. This means that if students are to appreciate the
web of legislative provisions, significant time must be spent reading and analysing Acts as a whole
rather than as isolated provisions."

The increase tends more towards the exponential than the linear. This is largely due to technology.
In previous generations, written law was relatively scarce. Acts were printed in volumes, caselaw
was selected and edited for printed law reports. Law from other jurisdictions could take months to
arrive on boats. Today, judgments at all levels of the court hierarchy and across the world are
potentially available instantly; hearings and judgments may be streamed live. Similar instantaneity
applies to Parliaments and legislation.

Beyond law itself, there are increasing commissions of enquiry, law reform bodies, activist and
academic interventions and a whole world of peer-reviewed theoretical, doctrinal and empirical
legal and socio-legal publication. All of these are now instantly available on computer screens
worldwide, rather than being locked up in libraries or only available on application. Large scale
digitisation projects have brought to the internet primary materials stretching back decades and
sometimes centuries.

A law school curriculum thus battles increasing volume and complexity in law and a digital stream of
information that is not easily edited and prioritised — not only by academics in constructing classes,
but also by students in researching assessments.

This deluge of information is replicated in practice. Lawyers no longer need to be able to learn the
arcane skills of a legislation citator reference book, the catalogue system of their firm and the Law
Society’s library in order to find the hidden precedent for their case. Instead, they need critical
analysis and logic skills to construct boolean text-string searches in databases. They need to read
quickly across digital texts to find key passages but with an ability to keep in their minds the logical
structure of the publication they are reading. They need to be able to know when a source
distributed through social media — and often professional social media — is reliable. Increasingly they
will rely on Al to manage their workloads. ¥ These skills are on top of the traditional legal research
skills. Despite claims that younger generations are ‘digital natives’, many of these digital skills need
to be learned in law school."

Traditional legal communication skills must still be learned. The ability to craft extended legal advice,
the ability to verbally articulate a logical argument, the ability to respectfully listen and respond in
non-emotional ways remain key skills for a lawyer. In some ways, particularly in relation to written
outputs, the requirements of legal practice are divorced from the way business is conducted and
secondary school is taught. There is thus an increased need to emphasise and to practice skills in
which previous generations may have already been partly proficient. Those skills also need to be
translated to other digital formats such as formal writing in emails. In short, the scope of technical
skills required in the curriculum has increased.



Finally, law schools and the profession are also now recognising the need to provide soft skills and
life skills alongside the analytical aspects of university study. Many students undertake university
straight out of school and are in a vulnerable transition phase from childhood to adulthood, from
dependent to independent study and life. There is an increasingly realisation that law schools have a
responsibility to equip students with skills to enable them to be resilient and to thrive in a quickly
changing world."" Skills of digital communication, time management, reflection and maintaining
wellbeing are increasingly being taught explicitly.

Together, these factors have created a highly crowded curriculum. It seems to inevitably lead to
compromises on content and skills, and on breadth and context in the curriculum. "

In terms of assessment, these crowded curricula can have a range of effects. If content is dealt with
at speed or in a summary fashion it becomes difficult to set complex or analytical questions, and the
tendency can be instead to focus on proof of knowledge retention. It can be difficult to ensure
academic integrity in such assessment without invigilation — and this then leads to a tendency to set
stressful, time-limited and supervised examinations.

For students, covering a wide range of material at speed can also make it stressful to study, and
increase the pressure to rely on others’ notes — whether borrowed or purchased. This in turn then
undervalues the role of the class readings and discussion and tends to produce increasingly uniform
assessment answers and issues of academic integrity. Finding space to properly assess research skills
and other soft skills is also made more difficult by the felt need to assess the mass of content
covered.

1.2 LESSTIMETODOITIN

The last few decades have seen fundamental changes to the way legal education is set up. Most
universities taught year-long courses in the 1970s, broken into terms.* By the 1990s, universities had
moved to semesters.* A growing number are now teaching in discrete terms or trimesters.” Some
are experimenting with ‘intensive’ or ‘block model’* approaches, whether face to face or online.
At postgraduate level, intensive teaching has become commonplace, operated within semester
frameworks.

How a student’s learning year is divided up has significant implications for assessment. The usual
approach to tertiary education for many years has been to teach discrete subjects or units that are
the same length as the teaching term. Assessment is also commonly weighted towards the end of
the term, with ‘finals’ occurring after teaching concludes and constituting a majority of the
percentage of the final grade. A few decades ago, that might have been a 100% final examination.*"
Today, more in-term summative assessment occurs, but there remains an inevitable emphasis on a
final assessment.! The movement towards more in-term, low-stakes and formative assessment is
intended to provide better scaffolding for student learning — sometimes described as ‘assessment
for learning’ rather than ‘assessment of learning’.” This is an important and laudable aim. But when
it is combined with shorter teaching terms it often leads to over-assessment. There is a tendency to
set the same number of assessments per subject irrespective of its length. A final exam for a one-
year length subject or a 6-week length subject is still likely to be 2-3 hours, yet the coverage is
unlikely to be the same. No matter what the length of the subject there will be one or two in-term

! That is because assurance of the learning in the final weeks of the term is considered necessary, because the
later the assessment the more the learning over the term can be assessed in a synthesised way, and logistically
because if teachers are marking, there is more time to do this when teaching has ceased.
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assessments. There is not likely to be significant differences in the amount of preparation or
research required.

On paper, a year-long subject taught two hours per week and a half-year subject taught four hours
per week, or four subjects taught over a semester and four subjects taught in intensive blocks and
sequentially over the same period, all seem to have the same content and teaching time. But
research shows that the cognitive load is different, and students’ ability to absorb, synthesise and
reflect on their learning is more limited in intensive teaching modes.* As a learning experience it
can be immersive and transformative. But as experienced teachers know, students just don’t have
the time to do all the pre-reading required, and the more compressed the subject the less content
can be covered. This then impacts on the scope of what can be assessed.

1.3 CHANGING STUDENTS

Today’s students are very different to those of previous generations. The internet and smart devices
have brought entertainment and distraction into almost all facets of learning and studying. Constant
streams of information and info-tainment through social media have produced an ‘always on’
society.™ The constant flicking from one screen to another, from one platform to another, has also
built a facility and preference for multitasking, though the evidence suggests that this is at the loss of
deeper learning. This militates against extended periods of quiet reflection or content revision,
against what Csikzentmihaly called “flow’.”™ Our work worlds are now largely reliant on instant
search and retrieval of information rather than memorisation. There is some evidence that this has
changed the way we remember things.™

These developments mean that students can find it more difficult to absorb large sections of
complex text.™ Yet often assessment remains centred around large-scale, memory-based tasks in
time limited formats™ that neither reflect the way students learn nor how they will work in the
profession. These skills arguably remain important foundational abilities, but as already mentioned,
students are less prepared than in previous generations.

Students often come to university with a concretised approach to test-taking. For many, regular
testing and sorting by apparent ability from those tests is an experience they have had since
kindergarten.®™ Matriculating to university is likely to have involved repetitive learning of notes
prepared by others, and inculcation into a culture of looking to coaches or tutors for the ‘correct’
answer.®" Many of the ‘innovative’ approaches to assessment in universities will have already been
experienced in secondary school and not all experiences will have been positive.

Particularly in law, students are likely to have been high achievers in secondary school and at least
partly define themselves around their test results.”™ This may be combined with a fear that labour
markets are tight and they will need to sustain high grades to be employed in the profession. This
ingrained approach to test-taking and fear of failure is likely to mean students are risk-averse and
anxious about any approach to assessment that is not clear-cut or based on rigid rubrics.

1.4 COMPETING DEMANDS ON STAFF

Academic staff also face significant changes in recent years to how they are involved in assessment.
Teaching loads and class sizes have increased as law schools grow in size. Increasing numbers of law
staff are now employed as ‘teaching focussed’ or as casuals with higher teaching loads than full-time
staff with research commitments.® Those attempting to undertake research face a battle to
prioritise their teaching over the need to comply with research output performance metrics. Shorter



teaching terms leave less time to mark and to develop new assessment. High workloads lead to
exhaustion and a lack of enthusiasm for innovative practices.*!

In order to try to deal with these workload issues staff are driven towards assessment that is quick to
mark. Questions with predetermined answers and based on assessment of knowledge rather than
reasoning — such as multiple choice or short answer questions — have increased attraction. There is a
tendency to retain and re-use questions leading to both issues for assessment integrity and also
limiting students’ ability to learn from their performance because of the need to prevent students
from retaining the question.

1.5 THE ENDURING IMPACTS OF THE PANDEMIC

COVID-19 has fundamentally disrupted education in 2020-21 and it remains unclear what
environments we will settle back into. However, some things appear to have changed irrevocably.
Online learning and assessment has moved from a fringe aspect of higher education to the core
While face to face learning will remain a treasured aspect of legal study, it is likely there will from
now be a significant online component. The pedagogies of online learning and teaching are different
to face to face. They require technical skills significantly beyond the ability to use a pen and a
whiteboard marker, and they require approaches to interaction and engagement that can be quite
different to face to face techniques. Online and remote assessment also upends many assumptions
about high stakes assessment. Where face to face assessment is by its nature amenable to time
limits, invigilation and closed book, remote assessment works best over longer time periods (to
guard against internet connection failures), open book and without invigilation. Assessment
guestions are easily retained by students either with approval via downloads or surreptitiously via
screenshots and photos by phones. This undermines attempts to develop reusable banks of
multiple-choice questions. The ability to undertake internet searches on the exam taking device, or
another device, severely limits the utility of short answer questions for which defined knowledge-
based answers exist.

2 DIMENSIONS OF ASSESSMENT

Together, these are seismic changes to the way we teach and the way students learn. This chapter
suggests similar seismic changes should occur to the way we assess.

2.1 ATOMISTIC — PROGRAMME LEVEL, PROGRAMMATIC

Law schools have traditionally built degree programs against a list of 19" century doctrinal
categories.™* Once a student understood the basics of the legal system and had a modicum of
research and writing skills, they passed from doctrinal course to doctrinal course with a final exam to
assure knowledge prior to each transition. Some of the courses built on assumed knowledge, but
largely no knowledge of earlier courses was expected. There has been no final assessment in
Australia at the end of the degree for many decades.”™ As a result, overall competence was, and is,
demonstrated by overall grade averages, and for informed employers how well a student went in
‘tough’ subjects. For students this means no need to retain any detailed knowledge of a subject from
one year to the next, and also the ability to increasingly take the subjects in whatever order is most
convenient. This is currently reinforced for law schools in Australia by the fact that schools are
accredited against eleven Prescribed Areas of Knowledge (known as the Priestley 11).** Nothing is
expected of the law schools beyond ensuring graduates are competent in these discrete doctrinal
areas, though in recent years some accrediting bodies have begun to require a grounding in



statutory interpretation.™ |t is important to note however, that government regulators require a
more holistic approach to assessment, * i and that legal scholars have argued for capstone
assessments for some time.™" Yet, the atomistic sentiment prevails.

As the time spent on courses gets shorter, and as assessment tasks increase, there is a danger that
learning is being atomised into a series of incremental achievements that are never synthesised into
a larger whole. The alternative is to see the student journey through the degree as an arc rather
than a series of disconnected achievement points. Achievements and skills should build on each
other — and should be expected and used in later subjects. This means decoupling assessment from
individual subjects. Rather than defining the degree by the subjects studied, the subjects could be
background building blocks of an overall programme level approach to assessment and
achievement. For example, low stakes assessment of knowledge attainment can be a part of those
subjects, but higher stakes assessments that combine multiple subjects into one assessment can be
set annually. Problem questions combining contracts and torts, ethics and criminal law are possible
examples. If low stakes testing of knowledge has already occurred, that knowledge can be assumed
in the larger assessments which can focus on critical reasoning or communication skills.

The first stage in this development is to see assessment from a program perspective. Thus students
must at some point in the program be assessed against the key areas (such as the Priestleys) but the
timing of that assessment is not tied to the attending of classes for that subject area. Breaking that
link allows for assessments combining topics, and for moving high stakes assessments to a time of
the year that better suits student and staff workflows.

A second stage is to introduce programmatic approaches to assessment.” This involves identifying
skills and attributes that are formed by students throughout a degree, but not fully developed until
the end. Assessment is based around formative and low stakes tasks that demonstrate the
development of the skill or attribute. In law the most obvious are legal analysis and research skills,
and communication and self-management skills. Programmatic assessment of these skills can
complement program level assessment of doctrinal knowledge. Whereas program level assessment
would emphasise high stakes assessment at different points in the degree to assure learning,
programmatic assessment would only assure the learning at the end of the degree. Programmatic
assessment is also often associated with assessment portfolios.™ Portfolios curate a series of
student outputs and allow a holistic assessment of achievement at the end of a degree even when
the task was completed earlier in the degree.

In fact, Australian law schools already have the basis for programmatic assessment in place.
Australian universities are required by legislation to have learning outcomes for all degree programs.
Most law schools have adopted the Law Threshold Learning Outcomes (TLOs),*"! or a variant
thereof. The TLOs set out levels of competence, skill and achievement that all graduates should have
on graduation. Law schools will have mapped these outcomes to some extent to their existing
curriculum. The awkwardness of fit in these exercises is due to the need to shoehorn them into a
subject dominated assessment strategy.

But if the assessment can be wrested free from the subjects a very different set of assessment
expectations could be crafted. Currently the Priestley 11 list legal content only — there is no
reference at all to any underlying reasoning skills, research ability or critical thinking. By contrast the
TLOs only refer to legal content in one of six outcomes. Those others speak of the skills and
attributes of a lawyer. Yet legal doctrinal knowledge remains implicit in all. One cannot advise a
client without knowing the legal issues, one cannot undertake legal research without understanding



what is being read. Assessment could be arranged around the TLOs and inserted into stages of the
degree, leaving the doctrinal aspects to be building blocks to these larger, integrated assessments.

2.2 SUMMATIVE - FORMATIVE

Over the last decades there has been a growing emphasis on formative forms of assessment. That is
an assessment task is seen not just as badge of achievement — where the ultimate score obtained is
all that matters — but instead as a structured way to provide feedback for students on how their
learning is progressing, explaining the nature of the errors they have made and how to resolve them,
and also providing encouragement and praise for tasks done well. It is sometimes described as the
difference between ‘assessment of learning’ and ‘assessment for learning’.* |n law, most
summative assessment tasks now include formative aspects.”™* A research essay will involve both a
final mark and also formative feedback — at times in the style of a rubric. There is sometimes
complaint from academics that students only care about the mark and fail to read or learn from the
feedback.

In large part the failure of students to learn from the feedback on assessment is because the
atomistic nature of assessment means that students do not think the feedback will ever be of direct
assistance in the rest of their degree — instead seeing it as a justification for the mark given. The
feedback is interpreted in light of the mark — a good mark means any negative feedback can be
discounted and vice versa.

One way to subvert this is to set far fewer summative assessments — that is far fewer assessments
where a mark counts towards the final grade. Instead, assessments can be entirely formative —
where students only receive feedback on their performance with an indication of the grade they
might have got, or no grade indication at all. This would make the feedback the only way students
could assess their progress. Students could hand in substandard efforts without formal penalty, but
then the stress levels going into summative assessments with higher weighting would increase as
students would be less certain of their capacity to pass. Staff in formative assessments would not
need to worry about constructing overall grades or class rankings — instead just providing advice for
improvement.

Formative assessment also lends itself to peer-assessment.* This is an often-underappreciated form
of assessment and feedback. For it to be effective though, students need to be trained in how to give
feedback. This training then can develop into a graduate ability to give respectful feedback and
critically assess others’ work. Peer-review of assessment provides multiple benefits. A primary
benefit is that students see more papers than their own or their friends. This helps students to
understand how their work sits in the broader cohort — to see excellent and poor work —and to
encourage more engagement through the responsibility of critiquing their peers.*"

So why do we set so many summative assessments? It appears to be a mismatched combination of
student welfare and staff convenience. Some decades ago, 100% final examinations were common.
There was justifiable concern that this meant students were being unfairly assessed — assessed at
only one point in time, and often only in one assessment format. As a reaction, summative
assessment has been spread across the term with limits on the weighting that can be given to any
one assessment. This is a significant improvement for students, though it increased the workload on
academics.

On the other hand, the myopic focus on assessment inside individual subjects has been largely for
the convenience of academics. If the Law School wishes to assess student learning in a subject, the



simplest way to do so is to create a test during or at the end of that subject, and only assess students
on materials taught in that subject. This means the academic setting the test only needs to have
detailed knowledge of the material in that subject, and has no responsibility for assessing the
students overall learning to that point in the degree. Students can be directed to quite specific
materials needed to prepare for the assessment (e.g., set readings), and this alignment also assists in
producing largely standardised answers that make marking quicker.

However, if program level assessment is developed as discussed above, the summative assessment
of the subject need not be during the subject, and students could take it when they had completed
all the subjects that made up the exam coverage. These assessments that combine subject areas
need not only be final exams. They could be cross-subject research papers, or authentic experiential
assessments. Student welfare would not be diminished by removal of the number of summative
assessments if an equivalent number of formative assessments remained and students could use
these to build confidence and competence towards the major summative assessments.

2.3 RANDOM — ALIGNED

Moving the balance of assessment away from summative to formative is predicated on the need to
align assessment not only to subject learning outcomes but across the degree. Assessment in
individual subjects is often set without any reference to other subjects. This leads to a lack of
obvious relevance of feedback for later tasks discussed above. It means that it is not clear to
students how feedback on performance in an assessment in one subject could assure them that they
will succeed in a subsequent assessment in a different subject.

Instead, assessment across the degree should be set with intentional alignment towards major
summative moments. The assessments should build on each other — each subsequent task assuming
the use of knowledge and skills assessed in earlier assessments. This then makes feedback critical for
students to understand what their learning gaps are. Assessment can also move towards program
perspectives on skills. For example, expertise at statutory interpretation is unlikely to be achieved in
one term, but can be seen as group of distinct sub-skills that build on each other throughout a
degree. The ability to apply advanced jurisprudential models of interpretation builds on basic
analytical skills.”" Students need not be required to complete summative tests on each of these skill
levels, but instead could be offered formative tasks to self-test their ability, and be clearly told the
level of skill required for each larger stakes summative assessment. A later capstone assessment
could form a summative assessment of all of those skills.

2.4 SECRET—OPEN

One significant issue post 2020 is the question of integrity in assessment — particularly if taken
remotely. 'l Students are motivated to cheat if the outcome of an assessment is a mark contributing
to their final degree, or a hurdle they need to overcome to proceed. The greater the marks or the
hurdle, the greater the incentive to cheat. Because of the significance of these high stakes
summative assessments for attesting student competence and attainment, it is paramount that
there is integrity in the assessment. This involves both attestation of the identity of the person
undertaking the assessment, and that they have only used permissible means to complete the
assessment. Partly, this is achieved by assessment design, but a significant basis for integrity is often
secrecy. This requires that the questions are not known to students before the time of the
assessment, and once used cannot easily be reused because of the advantage that would accrue to
those who may have practised using those questions.



Conversely, there is very little incentive to cheat if the test is entirely formative. Indeed, looking at
someone else’s answer to the test may have positive educational benefits — particularly if the
student attempts the answer themselves first. In a formative assessment that does not result in any
summative grade the saying “you are only cheating yourself if you cheat” rings true. Further, in a
formative assessment there is no need for secrecy. As grades are not involved there is no unfair
advantage to be gained from knowing the questions ahead of time.

This means that assessments can be easily re-used year after year while still relevant. This longer
half-life of assessments means academics can justify investing more time into developing them —and
in a digital environment, can also develop automated or pre-prepared feedback. Longitudinal
analysis of the assessment items becomes possible, allowing the opportunity to identify students
who are finding aspects of learning more difficult than a usual cohort.

Having open assessments with automated feedback also means that students can re-do assessments
until they have reached a level of proficiency that gives them confidence to tackle the summative
tasks. Academic staff are also relieved from marking burdens for these multiple attempts. However,
it is critical to remember that the student’s overall assessment burden should not increase. So,
introduction of formative assessment means less summative tasks.

3 ASSESSMENT ENVIRONMENTS

The ability to reimagine the assessment structure in law school is also strongly influenced by the
types of assessments that are set for students. Many of the standard assessment types in law have
both advantages and disadvantages for students’ learning and for staff workloads. Identifying the
underlying reasons to use each assessment type can help to streamline assessment but still enhance
learning outcomes. It is helpful to see assessment tasks as differentiated by both the environment in
which they are undertaken as well as the nature of the task that is required.

3.1 FORMAL LIMITED TIME EXAMINATIONS

Exams taken by students in exam halls in a final exam period is a time-honoured assessment
practice. Yet it is possibly the assessment setting most removed from any real-world situation.
Students are restricted in the material they can use in the exam — even in an open book exam the
students cannot access any material they have failed to take in with them, they are unable to
collaborate or seek assistance, and they have a time limit placed on their answer. While in some
workplace emergency situations a time limit might apply, the usual work environment is to craft the
best advice possible for a client using all means available and as much time as is needed.

Limiting exams to 2 or 3 hours is a modern practice largely due to logistical timetabling issues, and
staff concerns about marking workloads.”" There seems to be marginal educational benefit in
ranking students in higher education on how quickly they can write. Limited time exams encourage
quick surface responses over deeper critical thinking, and they encourage the production of
standard notes and third party ‘tutoring’ services.

Given the limited time becomes the most pressing aspect of these exams, it seems that the main
contributions of formal time-limited examinations to the learning outcomes for students beyond the
university are building competence in note and time management, writing better first drafts,
building resilience in the fact of stressful situations, and in assessing the value of notes prepared by
others.



3.2 OPEN BOOK/OPEN WEB OR CLOSED BOOK

The range of materials a student can access when completing an assessment can fundamentally
change the learning outcomes of the task. The range of options is wide. They include no-materials
exams; limited materials, sometimes involving materials provided by the examiner such as a list of
cases or legislative extracts; open book, where students can use any printed material they bring to
the exam; and open web where the students have access to any printed or online materials they can
find.

While there is nothing to constrain the form of questions asked in closed book exams, the fact that a
student is unable to access supporting material means there is a strong temptation to ask questions
that test short term knowledge. These questions can be an important way of encouraging the
learning of basic concepts that are practically needed to be rote learned in order to efficiently solve
higher order problems. But beyond first year it is questionable whether such knowledge should be
tested, or just assumed. In law in particular there are few concepts that benefit from rote learning.
By contrast law is characterised by skills of analysis that assume no two situations are exactly alike.

Limiting materials also involves the costs and security issues of invigilation, discussed below. It is
obviously easier to write a question based on readily available material if that material is denied to
the students taking the test, but it is artificially divorced from what a graduate lawyer would be
asked to do in practice. The challenge is to construct questions that require students to synthesise in
novel ways the information that is readily available.

3.3 INVIGILATION

Invigilation is a form of assessment security generally believed to ensure the authenticity of the
candidate and integrity of the assessment response. Authenticity can be assured if the invigilator is
the class teacher and has verified the identity of the student on multiple occasions. However,
invigilation is easily compromised by the use of forged identity documents in large formal
examinations. This can be overcome by scanning programs that compare the proffered identity card
to a central copy, assuming the original is not compromised, and a second system or person is able
to correctly match the cardholder to the photo or biometric match. Such systems are likely to be
expensive and involve difficult privacy considerations.

If the assessment is closed book, the integrity of assessment is also compromised if the invigilator
does not see the additional material snuck into the venue. Classic low-tech options include hiding
notes on the person and accessing them in a toilet, but these methods are now supplemented by a
wide range of technological devices that students can easily purchase online. If the assessment is
being conducted remotely there are services that offer remote proctoring through webcams and
keystroke analysis. But there are even more ways to subvert those systems including use of notes
out of the view of the camera, mirrors, virtual desktops, etc.. The low-tech option of going to the
toilet remains — enhanced by the ability to store notes in the toilet. There are even greater privacy
issues with room ‘inspection’ by the invigilator. While invigilation in face to face assessments is
largely effective in preventing group collusion, that becomes more problematic in remote
assessments where students have more ability to engage in surreptitious forms of communication.

Invigilation is expensive, and with the introduction of technology is fast becoming an ‘arms-race’
between invigilating and cheating vendors. It is clear this will become increasingly expensive for law
schools, even as the efficacy of invigilation remains unclear.
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In law, examinations have traditionally been invigilated, but not research essays. This is interesting
because it demonstrates that law has long accepted that not all high stakes assessment need
invigilation to assure the integrity of an overall degree program. Invigilation is also mostly used for
time limited assessments — it is difficult to imagine how a student could be invigilated across a week-
long research task.

There are alternatives to the traditional approach to invigilation. For longer forms of assessment
students can submit drafts of their work, they can be asked to discuss their progress with teachers,
they can be required to peer assess drafts (building a sense of trust and community). As discussed
above, there may no longer be a real justification for time limited assessment in law. But where it is
justified, randomisation of questions, higher level complex questions for which answers do not pre-
exist, similarity checking software, submission of files showing drafts across the time period are all
options to assure integrity. All these options are also available for longer form assessment.

3.4 INDIVIDUAL, ASSISTED OR GROUP WORK

A common environmental stipulation is that the task is to be undertaken individually and without
assistance. These two stipulations, often implicit, are central drivers for invigilation and other
integrity measures. It is however possible to construct tasks without the need for invigilation.
Strongly formative assessment that focusses on student learning rather than grades, assessment
that relies on student presentation or dialogue-based discussion of student work,*" can be agnostic
as to the method by which the student chooses to learn.

Assessing students in groups is a common alternative. Exactly how the contributions of individual
students and group outcomes are assessed remains contentious, but there is general agreement
that collaborative learning outcomes are really only achieved or measurable through group tasks.

Indeed, in the real world of legal practice it might even amount to professional malpractice for a
lawyer to fail to seek assistance or work in a group to solve complex problems. Individually focussed
assessments may be important for the integrity of claims of student competence, but they are not
necessarily effective introductions to workplace activities.

3.5 POINTIN TIME OR ONGOING ASSESSMENT

The placement of assessment tasks in a degree is also a significant environmental consideration.
Traditionally, exams were at the end of a year or term to assess, at one point in time, the student’s
accumulated learning. Assessment at the end of a stage of learning allows for responses that more
fully synthesise the learning across that stage. Weekly assessments can create a positive learning
environment via the ‘testing effect’ but often struggle to assess synthesis, and focus on lower order
knowledge-based areas.”Vi Both approaches are assessment tasks that are conducted at a single
point in time. This can have a number of negative impacts. It can mean that a student who is ‘off
their game’ on that day is penalised though they performed well at other times. It can mean that
students focus on ‘cramming’ for these tasks rather than focussing on other subjects or areas of
their learning. Students can find the assessment regime stressful if either the focus is only a small
number of high stakes assessments, or alternatively on a large number of summative tests through a
subject.

Alternatively, assessment can be seen as an ongoing form of appraisal throughout a course, where
student work builds towards a final mark, and where there is flexibility in both the scoring and the
timing of work submitted or activities undertaken. Class participation is one example often found in
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law;™Vii others are research projects or experiential subjects. Finding the appropriate balance
between formative and summative aspects of continuous assessment is important and complex.
Continuing assessment if not well designed can have all of the negative impacts of weekly testing,
and conversely, weekly testing can at times ameliorate uncertainty caused by vaguer continuing
assessment scoring. What is ideal will vary by subject, but often a blend of continuous and point in
time is optimal. Avoiding an excessive assessment burden for staff and students is also critical.

3.6 AUTHENTIC CLASSROOM OR WORKPLACE ASSESSMENT

There has been increased interest in moving where possible to forms of authentic assessment — that
is assessment that approximates real world conditions.' Student engagement has been linked to a
sense that the assessment tasks are similar to what they will be asked to do as graduates. Law is
intrinsically linked to real world issues so assessment in law has always been strongly problem based
and so authentic. A truly authentic assessment would involve large amounts of documentation,
interviews and legal bureaucracy which cannot be directly replicated in a university assessment
environment. As a result, law has long simplified fact scenarios, and often created unrealistically
disastrous scenarios to cover as much material as possible in one task. Its arguable that the
unrealistically disastrous nature of these problems in fact make them more engaging for students.
But there is probably a limit to the extent to which such assessments should be used. Mixing in more
complex case studies with primary documentation, setting open-ended, messy tasks with no clear
answer, having students answer in the form of briefs, letters advice or judgments are all innovations
law schools have used to increase authenticity."

The increased availability of experiential learning either as discrete subjects or as excursions inside
courses also creates significant opportunities to bring real workplace experiences into assessment
tasks. Reflective work based on actual legal work in clinics is a gold standard but there are many
imaginative ways to bring something from outside the classroom into the way a student’s learning is
assessed. Court reports are a simple method to do this, but almost any community activity can be
analysed in legal terms and add an authentic element.

4 FORMATS

There are a range of formats of assessment traditionally used in law and a wide variety of innovative
formats. It is beyond the scope of this chapter to attempt to consider the strengths and weaknesses
of each format. Instead, a few approaches to critiquing assessment types are suggested. The main
focus of such a critique is to understand exactly what aspects of learning are actually being assessed.
Most assessment types involve a number of learning outcomes. Designing an assessment strategy
for a program involves looking for the most efficient and effective way to assess those learning
outcomes. Some complex learning outcomes may require repeated assessment, but others may be
inadvertently over-assessed. Some tasks may be focussed on outcomes that are not central to the
program and are therefore not properly aligned.

Fundamentally, the format of the way in which the assessment response is produced emphasises, or
de-emphasises, particular skills or learning outcomes. Every assessment task will assume that by the
end of the task the student will have accessed a set of information, often been required to
manipulate it in some way, and to have produced some form of response. The task may also
mandate a particular method for each of these components.
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The way in which a student accesses information can vary from a quick test of memory recall,
through an assessment of how well a student’s notes have been arranged, to a discovery-based
research question. The degree to which the information accessed is the same for all students has
implications for how easy it will be for students to gain the information from others, and so has
implications for the need for invigilation or randomisation. If it is a rich source of information from
which students can individually choose to use aspects, these needs are lessened. The difficulty of the
means of accessing the information also has research skills learning outcome implications. For
example, some quick quizzes on assigned reading will require that the assigned material be read, but
other quizzes on broadly known principles or facts might be able to be more easily accessed via
Wikipedia. Assessment should assume students will use the most convenient way to access the
information.

The way in which a student is asked to manipulate that information has strong links to assessing
skills of synthesis, analysis and critical thinking. Identifying with some precision exactly what
analytical processes a student is required to undertake can give insights into the learning outcomes
of the assessment. Tasks that merely ask for identification of key facts may not be testing
understanding of how those facts fit in a broader context, but may be appropriate as first tasks.
Tasks that ask for the application of law to hypothetical scenarios may require students to critically
imagine outcomes that cannot be found already analysed elsewhere. More complex assessment
tasks may even ask for iterative or cumulative forms of analysis — such as when a research essay asks
for law in an area to be summarised, its flaws highlighted, and reform suggested. Each of these are
separate skills and illuminate the complexity of the task assigned.

The way in which the student is asked to respond is also critical, and possibly the most important
aspect of assessment tasks. By way of example, the American Bar Association admission tests are a
holistic test of a student’s entire law degree. They are based around real world fact scenarios. Yet
they are closed book exams, and the questions are multiple choice. The closed book environment
means the knowledge accessed is merely memory recall. The manipulation ranges across a number
of professional skills, but is limited to manipulating the candidate’s remembered facts. Significantly,
because the response is multiple choice there is no evidence of how the candidate reasoned to a
conclusion. Nothing in the paper can distinguish whether the student correctly reasoned to the
answer, incorrectly reasoned to the answer, or randomly guessed. Instead, examiners rely on
probability to indicate that it is very unlikely that guessed or wrongly reasoned answers form a small
part of a candidate’s overall correct answers. "

At the other end of the assessment scale is the academic essay. While it is a format of response that
is rarely required in business, it is arguably the assessment response format that contains the
greatest number of skills and learning outcomes of any common assessment type. It is this
complexity that makes its marking so time consuming. Longer research essays can be seen to contain
the need for a student to demonstrate in their answer: evidence of wide reading and research with
an implicit or explicit research methodology; the ability to summarise, synthesise and critique a
range of long, complex sources written for different audiences; analysis of raw data; the ability to
accept and reflect on other voices on an issue and to appropriately give them primacy; the need to
balance opposing views before setting on one’s own; the development of an authentic, yet
respectful and professional voice of one’s own; the ability to construct logical arguments and
maintain them across complex terrains; and the ability to write persuasively and with a particular
audience in mind. i

Separating out all the learning outcomes required in such responses can assist with more explicitly
explaining marking to students, often via rubrics." It can also help to better allocate marking
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workloads across programs by demonstrating the complexity of the marking task in comparison to
other tasks.

5 GRADING

Summative assessment ranks and sorts students. It raises and lowers students both in relation to
others in their cohort and across other students across geography and time. At the degree level it
can have significant impacts on students’ life choices and job prospects, and on their own sense of
achievement and self-worth. Failing to achieve minimum grades during the degree can lead to the
cancellation of scholarships or visas for international students. The need to repeat failed subjects
leads to tuition and living costs.

Consequently, it is important to ask what and why we are grading. It is useful to separate what we
are grading into two distinct areas: competence and excellence. Sporting competitions focus on
excellence: both comparative and objective. In each competition there is a forced ranking from first
to last, and records and statistics are then used to measure that achievement in light of previous
cohorts. A gold medal in the Olympics and a world record are separate measures of excellence.
There is only one opportunity to achieve a ranking in each competition. However, in each
competition there is opportunity to increase a career best score and perhaps attain a record.

Motor vehicle driving licence tests focus on competence. A score of 100% or close to it is required.
No one is licenced for achieving a pass of 50% competence. There are no limits to the number of
times a test can be taken. Equally there are no special considerations that can lower the bar to pass.

In higher education these two distinct approaches are conflated. Students are routinely graded out
of 100 but allowed to continue through the degree and to graduate with grades of 50%. Students
who fail to pass, however, are considered so incompetent that they are required to retake the
subject from the beginning. Usually there is no opportunity for multiple attempts at tests. Those
who complain of ‘soft marking’ regularly allege that incompetent students receive degrees, but
rarely consider what percentage of an assessment a student can get wrong before they are deemed
incompetent. This is further confused by the practice of seeing a grade of over 90% as very
exceptional. If a course has made it possible for a student to achieve all the learning outcomes set, it
might in fact be that there is systemic failure in the teaching if students do not regularly get close to
100%.

For law schools, at least in Australia, the professional accrediting authorities have a set of
competencies all students must attain. But like driving tests, the authorities do not look for a grade.
Instead, they expect a level of competence. Competence is not assessed on a range of grades. It is
assessed as Pass/Fail. This means that if we are assessing students for the admitting authorities we
should only be assessing on a pass/fail basis, and importantly, lifting the pass point to one that
requires broad competence. We should also allow students who fail to achieve that level to retake
the test. Re-doing the whole subject might be optional.

Employers, at least those in the legal profession, expect all graduates to be competent against the
accrediting body standards. Beyond that they look for differentiating factors to identify appropriate
employees. All that a university provides for this purpose is a set of subjects with a grade out of 100
against it. Employers cannot determine from this the learning outcomes assessed, how the student
did on the various tasks, or if the tasks set were a fair reflection of the student’s abilities. Often the
tasks set will be testing skills only indirectly related to the tasks the employee will perform. If we are
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assessing students for employers, we should be instead offering a range of skills against which our
students have been assessed. It would be only a specialist employer who was specifically interested
in achievement in a distinct subject area. Instead, employers would be looking for program level
attainment in the areas highlighted by the Threshold Learning Outcomes — research, analysis,
collaboration, self-management, professional responsibility, and ethics. The legal content of the
individual courses is assumed by the accreditation. These considerations are even more compelling if
the majority of law graduates do not enter the legal profession or do not stay there for long. The
legal aspects of the degree become less important than the approach to reasoning and research that
the degree provides.

Then there is the academic argument for ranking. Our best students need an academic ranking in
order to go on to further studies, to get prestigious scholarships and to win prizes. For this,
excellence in rigorous academic assessments is needed, and consistent excellence across courses —
particularly those areas in which they intend to study further. These rankings are close to the hearts
of academics, rankings that were self-defining for many of us. They are the rankings we are most
comfortable with, the ones we have used for many years and have tradition behind them. They are
also the rankings that closely align to the conveyor belt of grading through secondary school, and
which the students have come to expect. Nostalgia, affinity and acculturation aside though, the
academic reasons seem the least compelling.

Australia has nearly 40 law schools, all grading on the same basis. But if the accrediting authorities
only require a pass/fail competence basis there is enormous scope for law schools to create
distinctly different approaches to assessment. Some schools may choose to focus on developing
local practitioners with a strong emphasis on practical skills assessment. Others may seek to become
an academically elite school with an emphasis on research papers and law reform. Assessment can
be a driver for distinct offerings.

6 POSSIBLE FUTURES

With all of these factors in mind, law schools have much to consider about their approach to
assessment. Here is one possible approach.

Assessment in the law degree is separated from subjects. Students undertake formative assessments
in the subjects and can retake them till they achieve competence. These tasks are not time limited,
are remote and not invigilated. They must however be completed. The formative assessments build
skill towards larger summative assessments. The tasks are automatically marked, with significant
investment in developing adaptive testing with feedback to guide and appropriately challenge
students. Multimedia stimuli and design concepts from online gaming are used to increase the
authenticity of the tasks.

A range of mid-level assessments are set on a Pass/Fail basis. These may be group work based and
focussed on skills development. These may focus on application of knowledge learnt in subjects.
There is an opportunity to retake these assessments if the student fails. Primarily, these Pass/Fail
assessments demonstrate competence against the accrediting standards. These assessments are
manually marked by academic staff, and feedback is given against learning outcome rubrics. But as
the overall grade is Pass/Fail, staff can concentrate on assessing the constituent elements rather
than a ranking. One such assessment is in each subject, but its timing can vary as can the format.
Some subjects may have a final problem question, others a mid-term essay or report. Failure in the
assessment would not prevent progression to a subsequent subject, but students would receive
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advice as to whether this was wise, and a discretion to prevent progression could be applied to
students who appeared to be struggling.

Larger stage or capstone assessments are set in teaching breaks. Students can take them when they
feel competent, but some are hurdle requirements to progress to later stages of the degree. These
larger summative assessments combine more than one subject area and require extended answers.
Staff are separately assigned to set and mark these assessments. The combination of subject areas in
the larger assessments mean that students do fewer such assessments. Each assessment would
typically be different. There may be an opportunity to take these assessments a second time if
students wish to improve their mark. These assessments are marked out of a full range of 0-100
marks. Results in these assessments provide an academic ranking of students. There is a required
pass mark for these assessments and failure to achieve that grade would prevent progression to
later stages or graduation.

Integrity is assured through extending the range of assessment types to include dialogic forms of
assessment — such as through vivas, class discussions and presentations. The larger assessments
would have the greatest emphasis on integrity measures. Some might be traditionally invigilated.

Student achievement is reported not only through subject grades but also against competencies and
skills which are assessed programmatically throughout the degree. Students are aware that feedback
on one task will assist with performance in the next task linked to that competency, and that this will
be in a later subject. Where possible, assessment responses are collected in e-portfolios and
advertised to employers as a more textured way to appreciate student achievement and
differentiation. Students see their major assessments as public artefacts that they strive to be proud
of and that demonstrate their achievement.

This is one way of combining the suggestions explored in this chapter, but there would be others.
Law schools could adopt one or more of the ideas in an incremental approach to change. A number
can indeed be adopted by convenors in individual courses. Most of these suggestions lead to a
reduction in academic staff workload, though not all do. But all are intended to increase the value of
assessment to a student’s learning. At the end of the day, we are here to help students learn, not to
rank them for others. Holding fast to that idea may be the most subversive idea of all.
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