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CHAPTER 2

Individual risk, armed conflict and the standeard
prraqfiﬂ (’(}f}?.ll)[c??‘l/lé'?ﬁ(l?”f_ protection claims: the
Enropean Union and Canada compared

Jerme MeAdam

INTRODUCTION

Though the tite of this chaprer implies a technical and comparative
legal analysis of the standard of proof in complemenrary protection
claims vis-3-vis Cenvention refugee clatrus, this is only pare of ies
subscance. Indeed, swhile the standard of proof has becorme a central
distingnishing feature in the Canadian contexe between ;i{taining
protection as a ‘refugee’ or as a ‘person in need of protection’)' this
debate has been largely absent from the EU arena. Nevertheless,
high evidentiary burdens, combined with a haphazard consideration
of the three possible grounds for subsidiaty protection in the EU,
mean thatr as in Canada, subsidim'y protection status is not simpiy
a residual status for people who would be Convention relugees
but for the absence of a pexus with one of the five Convention
grounds.” Accordingly, chis chapter focuses on the legal impediments
to obaining subsidiary protection in the FU that have manifested
themselves since the Qualificazion Directive entered into force for

The faw ks current a5 at Jaly 2009,

* Similarly, in the United States, the standard of proof - “more likely chan oot - s higher
than the ‘reasonable possibilio” standard fnoaselem dains: 8 PR $§ 208e6(cd(2),
2083

* s Canada, both 2 ‘refugee’ and a ‘person tn need of protection’ recetve the smme domes-
tic legal statug, whereas in the UL bencliciaries of subsidiary protection receive a lesser
status than Convention refugess: see Qualification Direcrive, are. rg-34. Hie issue of
starus is not examined here. but has been deale with comprebensively in ). MeAdam,
(1'!2;‘/'.",':!‘: aseetary Provection in Mnrernational Refregee Law (Crsford University Press, 2007),
PR 90-110] G5 Goodwin Gill and | MeAdam. e Befligee in Intconational Lawe, 3ed

edu. (Oxford University Press. 2007, pp. 330235
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the EU Member States in Ocrober 2006 Irs particular focus is
article r5(c), which extends protection ro civilians facing ‘a serious and
individual threat to their life or person by reason of indiscriminarte
violence in situations of international or internal armed conflice’. "This
provision has been poorly understood, inconsistently applied across
the Member States, and in some jurisdictions is the only subsidiary
protection category given full consideration when a Convention
claim fails. Its recent examination by the European Court of Justice
(ECJ") in Elgafaji has highlighted the interprerarive difficulties rhar
national courts have had in applying the provision, such as whether
the standard of proof in article 15{(c) is identical to aricle 15(b) —
requiring the applicant to demonstrate specific individual exposure
to the risk of harm — or whether, as the cowrt held, it covers a more
general risk of harm. thar does not require the applicant to show that
he or she is specifically targeted by reason of factors particular ro '
his or her personal circumstances.* That finding is also imporrant

Directive. This Directive represented the fourth building block in
the first phase of the Common Buropean Asylum System,? intended
o harmonize and streamline legal standards relating to asylum in the
Member Seates of the EUL#

Described as ‘unquestionably the most important instrument in
the new legal order in European asylum because it goes to the heart of
the 1951 Convention Relating to the Status of Refugees’,” the Directive
sought to clarify the constitutive elements of the Convention refugee
definition and the rights lowing from relugee status, and establish a
harmonized approach towards pecple with an international protec-
tion need falling ourside the scope of the Refugee Convention, known
as ‘beneficiaries of subsidiary prorection’. The Directive therefore has
two components: clarifying the eligibility criteria for internacional
protection, and seteing out the resultant status for those who qualify.
It is the first supranational inscrument to elaborate a separate and
distinct sratus for people who are not Convention refugees bur are

for considering the evidentiary reladionship berweer: the subsidiary
proteciion categories and Convention refugee status. This chaprer
examines how arricle 15(c} has been interpreted tn the jurisprudence
of a number of EUJ Member Seates and demonstrares why it is not
presently funcrioning as 2 complementary form of protection. The
chapter concludes by comparing the EU positien with Canada.

BACKGROUND

On April 29, 2004, the Member States of the European Union
adopted the Directive on Minimum Standards for the Qualification
and Srarus of Third Counery Narionals or Stateless Persons as Refugees
or as Persons Who Otherwise Need International Protection and
the Content of the Protection Granted, known as the Qualification

b Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the Qualification
andl Status of Third Counry MNarionals or Stateless Persons as Refugees or as Persons Who
Ortherwise Need Internarional Proteciion and the Concent of the Prorecrion Granted [2004)
O] Lso4fiz (Qualification Dircctive’).

i Floufaji v. Statssecretaris van fusiitie, Case C-485/07, Judgmeny of the European Courr of
Justice {Grand Chamber), 17 February 1009. The Netherdands soughr a preliminary ruling
from the European Court of Justice w clarify the weanhy and purpese of article 1s{e): see
Q) C. 8/5 of January 2, 2008; Dedision 200702174/ (12 Ocwober 2007} of Durch Council
of Stave; Elgafaji v. Stwinsecretaris van futiie, Case C-465/07, Opinion of Advocate General
Porares Madura, 9 Seprember 2008.

3

o

o

otherwise in need of protecrion.?

The other instruments were: Councll Directive 2001/55/EC of 20 Jaly 2001 on Minuuum
Standards for Giving Temporary Protection in the Event ofa Mass Tnflux of Displaced Persons
and on Measures Promoting a Balance of Eforts between Member States in Receiving Such
Pessoas and Bearing the Consequences thereof [2001] O Lazia/iz (Tanporary Protection
Directive); Council Directive 2003/9/EC of 27 January 2003 laying down Mininum
Standards for the Recepeion of Asylum Seckess [z003] OF L.3t/18; Council Regulation (FC)
No 343f2005 of 18 Febroary 2003 Esrablishing the Criteda and Meddiasdsis for Determining
the Member Sraze Responsible for Exaniuing an Asylum Application Lodged in Ouve of
the Member Srates by a Third-Country National {2003] O] Lso/i; Council Direcrive
2005/85/EC of 1 December 2005 on Mivlws Standaxds on Procedures in Member Srates
for Granting and Withdrawing Refugee Sraus [2005] O] L.326/13. For the second phase of
the Common European Asylum System, see the Hague Programme (adopted 5 Novernber
2004).

Linder the Protocol on the Position of the United Kingdom and Ireland, and the Pratocol
on the Position of Denmark, annexed wo the Treaty on Eurepesn Union [2002) O Co325/5,
those countries may elect not 1o adope the asylum Directives. The UK and Ireland have,
however, elecred to adope the Qualificarion Directive.

H. Lambert, "The EU Asylum Gualificadon Directive, Tts Impace on che Jurisprudence of the
United Kingdom and Ineernational Law’, fiernitivind and Compurative Law Quarterly, 55
{2006}, p.161, referring o the Convention relating to the Stacus of Refugees (adopred 28 July
1951, entesed into force 22 April 1994) 186 UNTS 137, read in conjanetion with the Protocol
relating o the Starus of Refugees {adopted 31 January 1967, entered inco force 4 QOciober
w67} 606 UNTS 267,

Norte that the regional QAU Convenvion and the Caragena Declaration apply Convention

refigee status rather than a separare stawus: Oiganization of African Uniy Convention
Governing the Specific Aspeers of Refugee Problems in Africa (adopred 10 Seprember
1969, entered into force 20 June 1974) oot UNTS 455 Cartagena Declaration on Refugees
(Novensber 22, 1984) in Annual Report of the Inter-American Conunlssivn on Haman
Righes OAS Doc. OLA/Ser LIVITL66/docao, rev, 190--93 (1984-83).
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It is important to recall thar the Qualification Directive was based
on pre-existing Member State practice, and aimed simply 1o har-
monize existing concepts by drawing on the ‘best’ elements of che
Member States’ national systems.” It was therefore not intended
as a comprehensive overhaul of protection, but rather as a partial
codification of existing State practice that sought ro balance the
divergent political views of the various Member Staves.

Fach Member State was supposed o have transposed the
Qualification Directive into national law by October 10, 2006,
although as of August 2007, twelve Member States had sdill not rans-
posed it in full, four had only partally vansposed iv," and Greece
had not transposed it ac all.* Although an absence of implementing
legislation should mean that the Directive’s provisions apply directly
where they are clear and unconditional ' there remain striking incon-
sistencies in whether, and how, the Directive is aceually being applied
{not least because some key provisiens are not ‘clear’).* This necessar-
ily undermines the process of harmonization that the Directive was
intended to bring about.

Berween March and July 2007, UNHCR undertoolk a comprehen-
sive study of che implemenration of the Qualification Directive in
five Member Srates — France, Germany, Greece, the Slovak Republic
and Sweden — which were sclected as a geographical cross-section of

? “Explanatory Memorandum' in Connudssion of the European Communities Proposal for
a Council Directive on Minlinun Srandards for the Qualification and Statas of Third
Country Nationals and Stareless Persons as Refugees or as Persons Who Otherwise Need
Tncernational Protecton COM (2001} sio final {12 Sepeember 2001) 5. Note thar ic was
drafred prior 1o 1 May 2004 enlargement of the EU and hence relied on the Stare practice
of the Afreen Member Stares at thar time.

* Qualification Directive, are. 38. In accordance with articles 1 and 2 of the Prowcol on the
Position of Denmark annesad o the Treaty on Buropean Union [2zooz] O] Cazg/s and
the Treaty esrablishing the European Community [2002] O C325/33, the Qualificaion
Direcrive does not apply to Denmark (see Qualification Direcrive, recieal 40).

“ “Nop-Transposition of two Directives in the Field of Immigracion and Asylum; Commission
Delivers Reasoned Qpinions, Press release, IP/o7/1015, Brussels, 7 luly 2007, p. 2

© UNHCR, Aspberm in the Enrepean Union: A Study of the Luplentenzscion af the Q st

Direciive, {UNHCR, Brussels, 2007), p. 9 (UNHFCR Study’). Greece did so in }uly

2008: Presidential Decree 96/2008, Olficlal Gueerte A 152, 36 Jaly 2008. Sec also Euvropean

Council on Refugees and Exiles (ECRE) and Furopean Legal Network on Asylum (ELENA),

“The Tmpact of the EU Oud{iﬁ‘_mion Directive on Intemational Provection’, Qcrober 2008,

pp. 48-49 (ECRE bwdy)

Tnternationde Fandelpeselbicbufi [topo] ECR n2s, pp. s

4 See O C8fsof 12 ]muaay 1008; see also Decision 20070217441 (12 Goeober 2007} of the
Dutch Councll of Stace.
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the EU, with a variety of legal systems and insticutional frameworks,
and which together received almost half of all asylum applications
lodged in the EU in 2006.% The study’s purpose was to highlight
whether the Member Stares were adopting a consistent approach to
interpreting the Directive, whether national faw and practice was
consistent with international standards, and whether good practices
could be identified.® s release in November 2007 coincided with
the one-year anniversary of the deadline for transposition and the
lead-up to the Commission’s report to the European Parliament and
the Council (by April 10, 2008) as to wherher any amendments to the
Directive were required.” Of particular relevance to the present chap-
ter is UNHCR's analysis of the application of article 15 on subsidiary
protection, and whether the threshold for establishing a need for
subsidiary prozection differs in substance to claims for Convention
refugee status. In October 2008, the European Council on Refugees
and Exiles released a study ro complement that of UNHCR, which
extended the focus of the inquiry to twenty EU Member States.
Results of that scudy are also incorporated where relevant.

ARTICLE I5: MEMBER STATE PRACTICE PRE-FLGAFAJ!

[n legal rerms, the inclusion of article 15 in the Qualification Directive
expanded the scope of protection formally offered rthroughout the
EU. Tn practice, however, narrow interpretations and procedural
flaws mean that subsidiary prorection is not, on the whole, increas-
ing the numbers of people receiving protection in the Member
States.® In Greece, for example, accelerated asylum procedures mean
that subsidiary protection is not being systematically considered for
asytum applicants, by conrrast to France, Germany, Sweden and the
UK, where a single procedure requires decision-makers hirst o assess
an applicants claim in accordance with the Convention grounds,

o UNHCR Seady, p. 8. < Jbid.

v Cuialification Directive, art. 37. See ‘Comununivaton from the Comision w the
European Pasliament, the Council, the European Economic and Social Commitee and the
Committee of Regions: Policy Plan on Asyiunf, {Brussels, June 2008).

# UNHCR Study, p. 0. Although Sweden grants subsidiary protection te very large numbers
of peaple, this has not greatly affected numbers overall, given that this continues Sweden’s
bistorical practice of fd\'ummg subsidiary prorection categoties over Convention stamus, and
Sweden’s recognition rate for Convenrion relugees remains cowparatively very low: p. 81
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to which a population of a country or a section of the population is
generally exposed do normally not create in themselves an individual
threat which would qualify as serfous harm,

Member States’ independent analysis of article 15(c), frequenty
without regard (o the interpretations being adopted in other Member
States, the jurisprudential trends in the European Court of Human
Rights,™ or the guidance of UNHCR, has led ro vastly different
recognition rates across the BU of people Heeing violence in Iraq,
Chechnya and Somalia,* and has created legal uncertainty about the
meaning of a provision that is supposed to give rise to a uniform
approach.”?

‘The provision has caused difficulties in three main ways. First, does
it provide protection only when article 3 of the European Convention
on Human Rights (ECHR’) ‘lso has a bearing’, or does it instead
offer ‘supplementary or other protection’®® If the lacter, whar criteria
should be applied for determining whether a person ... runs a real
risk of serious and individual threat by reason of indiscriminate vio-
lence within che terms of Article 15(¢)’# Thirdly, how is the existence
of an ‘internarional or internal armed conflict’ o be interpreted?
Seeking clarification of the first two questions, the Dutch Council
of State sought a preliminary ruling from the ECJ which was handed
down in February 2009.% The third question has not been consid-

before turning 1o the subsidiary protection criteria if that person is
found not to be a Convention refugee.”

Perhaps the more fundamental problem, however, is the diver-
gent interpretations being employed across the Member Srates in the
assessment of refugee and subsidiary protection starus, On the one
hand, these interpretations reflect long-standing idiosyncracies of
pariicular States; on the other, they highlighr the problems creared
by poorly drafted, hastily adopred and decontextualized subsidiary
protection provisions in the Qualificacion Directive. o the Member
States’ wily arrempts to confine the categories of people re whom
protection should be extended, they have in fact created a new area
for divergence and inconsistency which undermines the very har-
monization process.* j

As anticipated by a number of commentators prior to the
Directive’s entry into force,® the particular problem is ardcle 15(c).

This provision extends subsidiary protection to civilians who face a

‘real risk™ of a ‘serious and individual threar’ to their “life or person
by reason of indiscriminare violence in situations of inrernationat
or internal armed conflict’.” Recial 26 provides further thar: “Risls

? UNHCR Swidy, pp. 80, 82, According wo the ECRE Stady, a single procedure is used in alf
Memiber Stares examined there: pp. 200~01.

* On ihe drafting history, see McAdam, G
Law, ch. 2.

* See eg J MeAdam, “The Luropean Union Qualification Dircctive: The Creation of a
Subsidiary Protection Regime, futeri [ Jowenied of Refugee Law, 17 (2005}, 461 UNHCR,
UNHCR Annotated Comments on the EC Council Directive 2004/83/EC of 29 Aprif 2004

v Praseczion in 1, ered at a supranational level, but some guidance may be sought from

national jurisprudence. Before examining these decisions, however,

riniional Refugee

&

on Minimum Swandards for the Qualification aod Stwus of Third Counrry Nationals or !

Stateless Persons as Refugees or as Pasons Who Otherwise Need International Proteceion
and the Content of the Protection Granzed {Of L 304/12 of 30.9.2004}, Jasuary 2005, p. 32;
A Klug, "Hanmonizaon of Asylum in the European Union — Emergenca of an FU Refugee
Syscetn®'s German Yeurbook of Lutersattivand Latw, 47 (2004}, p. 616-19; see also M -T, Git-Bazo,
‘Refugee Status and Subsidiary Protection uader EC Law: The Qualification Divecrive and the
Righr 1o be Granted Asyluny’ in A. Baldacciug, E. Guild and H. Toner, (eds)) Whose Freeddusm,
Secarity and Justive? EU Dnnigracion and Ssplum Lave and Policy {Oxford: Hare Publishing,
2007), pp. 229-64; K. Zwaan {ed), The Quadification Diveciiver Ceniral Themnes, Problemn
Jrses, wnel bplevseensation in Sclecive Mevsber Stittes {NHruegen: Woll Legal Publishers, 2007},
epecially M. Garlick, ‘UNHCR and the Implemencation of Council Directive zo04/83/
EC on Minkmn: Sundards for dhe Qualification and Staes of Third Country Wazionals or
Satedess Persons as Refugees or as Pesons Whe Otherwise Need International Protection and
the Content of the Protection Granzed [The EC “Qualification Directive”),” pp. 6364, For
the drafting history of the provision, see McAdam, Connpleniwisiry Proteciion, ch. 2.
Qualification Direcrive, art. 2{e).

The standard 35 ‘substantial grounds for believings arn, 2(e).

-3

=

E

¢ g Salal Sheekh v. The Neiberbonds App. No. 1948/04 (January 11, 2007).

UNHCR Study, p. 14 (referring, for example, to UNHCRS Annotated Conunents of
January 2005},

For example, the percentage of Iragi asylum applicants graneed Convendon refugee status
at firse instance in the first quarter of 2007 was as follows: 163 per cent (Germany), 1.7 per
cent (Sweden}, o per cent {Greece, Slovak Republic). The percentage granted subsidiary
protection status was: L1 per ceat (Germany), 73.2 per cent {Sweden}, o per cent (Greece,
Slovak Republic}. See UNHCR Smdy, P

See one suggestion for an inrernarional judicial comumbsion: A M. Narth and J. Chia,
Towards Convergence in the Interpreration of the Refugee Convention: A Proposal for the
Fsiablishinent of 2n International udicial Commission for Rcfugcts’, in I. MecAdam (ed.),
Forced Mignetivw, Fhwinin Rights and Security (Mare Publishing, Oxford, 2008).
Convention for the Prorection of Human Righys and Fandamenial Freedoms (Eumpcz{u
Convention on Human Righss, as amended) (4 November 1950).

Q] C8/5 of January 12, 2008; see alse Decision 20070217471 {12 Ocrober 2007) of the
Dutch Council of State; and Flegfayi (Advocare General's opinion).

See Blgataji (Grand Chamber).
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it is helpful first to set out the inconsistencies thar had emerged in
Member State pracrice.

First, article 15(c} has not been transposed in a uniform manner
in the national law of the five Member States examined in the
UNHCR study, and of the remaining Member States, at least six
have adapted wording which differs from arricle 15(c).”* France has
added a requirement thar the threat to che civilian is ‘direct’, and
in the Slovak Republic and Sweden, the provision is not limited to
‘civilians’. The Swedish provision initially appears broader than arc-
icle 15(c) because it extends ro people fearing harm in “other severe
conflicts’, but Sweden’s restrictive interpretation of ‘internal armed
conilict’ means thart ‘other severe conflicts” is used to cover situarions
which, in other Member States, would be encapsulated by ‘internal
armed conflict’.® Furthermore, Swedish law requires applicants to
demonstrare ‘serious abuses” (which could include disproportionarte
punishment, arbitrary incarceration, physical abuse and assaule, sex-
ual abuse, social rejection, severe harassment, etc) rather than a ‘ser-
ious threat’ o life or person.® German law does not transpose the
reference to ‘indiscriminate violence (although UNHCR notes thar
this reflects reciral 26).5

Secondly, and related to the absence of a harmonized approach, the
clements of article 15(c} — “serious and individual threat’ due o ‘indis-
criminate viotence” in ‘sitvarions of international or internal armed
conflict” — are creating higher evidentiary busdens for applicants com-
pared to articles 15{a} and (b) and Convention-based claims. Even
though the standard of proof — ‘substantial grounds ... for believing’

¥ Law on the Legal Starus of Aliens (29 April 2004) No. [X-2206 {Official Gazerre Mo,
7i~2539, 3 April 2004) art. 87 (Lichwania); Lof sevediftant bz foi o 15 décembiv ro8p suv Daceés
au bervituire, le séjout, Lénblizeinent e [éloiynenieint des Slicingets (Septembcg‘ I5, 2006) art.
26 (Belgium), which omits the ‘individual’ requiremeny. The ECRE Study alse poines to
different wording in Germany (p. 51}, Slovenia (p. 52}, Flungary {p. 55, the UK {p. 58) and
Sweden (p. 207).

# UNHCR Swdy, pp. 67-68. This is despite drafiing records which suggesied thar ‘other

severe conflicts” would extend ro political instabiliey in the home State and a consequent

lack of safeguards for basic human rights, including where the State is not a party w the

confiict.

See fbid., p. 68.

Ihid Under the draft Greek law, protecrion from indiscriminare violence was not resuricied

to Situarions of ‘inernational or internal armed conflict,’ but in the final text iv is Hmited 10

such siruations: see UNCHR Study, p. 89, referring tw the then diaft Presidential Deciee, arr,

s2fed; sez now Prestdential Decree 962008, Ofhcial Gazerre A 152, 30 July 2008, art. 15,
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that the applicant faces a “real risk’ of serious harm if removed? — is
idenrical for arricles 15(a), (b} and (¢), and is supposed to be compar-
able o the ‘well-founded fear of persecution’ standard for Convention
claims, in real terms it will generally be harder to for a applicant to
establish the requisite elements of article 15(c).

The pre-Eloafaji position has been compounded by the fact that in
a number of jurisdictions, articles 15(a) and (b) have not been given
any (meaningful) consideration by decision-makers, with article 15{c)
seemingly becoming the residual category for subsidiary protection
claims.® UNHCR has queried whether the infrequent examination
of article 15(b) in Swedish case law is simply ‘a matter of expediency,
or 2 more fundamental problem of confusion about the distinction
berween ‘inhuman and degrading treatment” and ‘serious threat 1o life
or person’.¥ If, indeed, an absence of clear doctrinal guidance is leading
decision-makers to favour article 15(c},* then there is a risk that appli-
cants who would otherwise fall within article 15{b}, assessed in accord-
ance with the jurisprudence of the European Court of Human Rights,
which does not require singling our,” wilt have to prove their claims ar
a higher standard. The result is that subsidiary protection claims may
not be properly assessed, and that far from being a fallback status for
people with a need for international protection bue who do not satisty
the Convention definition, it is a more difficult srarus ro obrain.#°

(a) The requirements of article 15(c): individual threat

As anticipated prior to the Qualifcation Direcrive’s entry inro force,”
the ‘individual’ requirement in article 15(c), read in conjunction
with reciral 26,7 has been used in some Member States to deny

Qualification Direcrive, art. 2(e).

¢ UNHCR Study, pp. 12, 70 (Swedish praceice}. This is somewhar surprising, given the exten-
sive [pre-existing and continuing) jurispradence of the European Court of Human Rights
on article 3 of the ECHR, which paralicls article 15(b) of the Qualificarion Directive and
which provides a rich basis for interpretation of cases under that head.

v UNHCR Swdy, pp. 7o-71. # Jid, pp.az, 7oL

Salah Sheekh v, The Netherlands.

* Fhere are parallels with the Canadian position {see analysis below}).

+ ] McAdam, “The Furopean Union Qualification Directive, p. 481

* UNHCR has recommended the deletion of recital 26: UNHCR Swady, p. 74. The ECJ G

parz, 37) made che impormant point that while ‘the objective Anding alone of a risk linked o

the gcncral situation in a counery is not, as 4 rule, suflicient to establish that the conditions
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protection to people who are at risk of serious harm bur cannot show
that they are being singled out.® In an arricle published prior to the
Directive’s rransposition, I argued thar che language of article 15(c)
could support a restriceive interpretation thar a person in an area
of indiscriminate violence would need to show at least that he or
she were personally at risk — 2 very problematic requirement, since
indiscriminare violence is, by definition, random and haphazard. I
noted that if it were interpreted even mote strictly, it mighe require
individuals to be singled out, which would establish a higher thresh-
old than is required for cither Convention-based protection or tem-
porary protection.

These concerns have been borne out in state practice. The Swedish
Migration Board requires applicants to show that they are ‘personally
at risk” because of a ‘particular circumstance’.® In France, applicants
have to show that a personal characeeristic, such as their profession,
religion or wealth, is purting them at particular risk.*® In Germany,
applicants have to show that they are ar greater risk than the gen-
eral population or 2 part thereof” In Austria, applicants have to
show that they are personally rargeted.® In the UK, the Asylum and
Immigration Tribunal (AI'T”) recently observed chat the word ‘indi-
vidual’ requires the applicant to demonstrate a personal risk ‘relating

ser our in Ardicle 135(¢) of the Direcrive have been me¢ in respect of a specific person, its
wording nevercheless allows ~ by the use of the word “aermally” - for the possibility of an
exceptional situation which would be characeerised by such a high degree of risk that sub-
stantial grounds would be shown for believing thar that person would be subject individo-
'AH)’ 1o the risk in qucsl‘ion.'

UNHCR Study, p. 73fl, cicing the approach of authorities ln France, Germany and Sweden.
‘The vast majority of Member States supported the requirement on the grounds that it
would avoid ‘an undesired opening of the scope of this subparagraph:’ 12382/02 ASILE 47
(30 Sepiember 2002) para. 4. Lithuania, Belgium, Finland, Austia, the Crech chubfic
and Hungary do ot have an ‘individual’ requirement: see respectively Law on the Legal
Status of Aliens (29 April 2004) No. 1X-2206 {Oflicial Gazeae No 73-2539, 3 April 2004)
art. 87 {Lithuanis); Lot suodifii lo loi du 15 dcenibre 1080 sur Laccts au terrijoire, le séioun
Potabliviciment er [Bloignemeni des divangens (15 S&pEembcr 2006) art. 26 {Belglum); Aliens Ace
2004, section §9 ; ECRE Study, pp. 27, 218,

. McAdam, “The European Union Qualification Directive’, pp. 480-81.

See Lifos dokumeninr 16852, besluc s juli 2007 (2} (English version availuble ar wiww.migra-
donsverkerse/include/lifos/dokument/wwwioyoyos82.pdf), as referred o in UNHCR
Study, p. 72.

See decisions refesred o in UNFICR Swdy, p. 73.

thid. This is due 1o the way recital 26 has baen combined with art 15(¢} in secrion 60{7) of
the Residence Act 2004,

ECRE Study, p. 217.

kN

i
h
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to the person’s specific characteristics or profile or circumstances’,
despite a previous ruling from the same body that held: Tt would
be ridiculous to suggest that if there were a real risk of serious harm
to members of the civilian population in general by reason of indis-
ciiminate violence that an individual Appellant would have to show
a risk to himself over and above that general risk.™

As Hathaway has observed, to demand a ‘singling out” of an appli-
cant ‘confuses the requirement ro assess tisk on the basis of the appli-
cant’s particular circumstances with some erconeous notion that
refugee status must be based on a completely personalized ser of
facts’ .
In the context of claims derived fom situations of gr:ncmiized oppression,
therefore, the issue is not whether the claimant is more at risk than anyone else
in her country, but rather whether the broadly based harassment or abuse is
sufficiendy serious to substantiate a claim to refugee status. If persons like the
applicant may face serious harm in her counury, and if that risk is grounded in
their civil or political status, chen in the absence of effective national protec-
tion she is properdy considered ro be a Convention refugee.™
Similarly, as Goodwin-Gili and [ have argued, where large groups
are seriously affected ‘by the outbreak of uncontrolled communal
violence, it would appear wiong in principle ro limic the concepr
of persecution to measures immediately identifiable as direct and
individual’® The US Asylum Regulations dispensed with the sin-
gling out requirement in 1990, instead requiring only that a applicant
show ‘a pattern or practice ... of persecution of a group of persons
similarly situared to the applicant’, and his or her ‘own inclusion in,
and identification with, such group of persons such thar his or her
fear of persecution upon return is reasonable’.”

Y Ladicin Hameed 8olined v, Secrecary of State for the Home Depariment AA4710/1006
{uareported, 16 August 2007), cred in UNHCR, ‘UNHCR Swmtement: Subsidiary
Protection under the EC Qualification Directive for People Threatened by Indiscriminace
Violence' (January 2008), p. 6 {UNHCR Sttement’). See also ECRE Study, pp. 26-29.

# 1.C. Hathaway, The Law of Refugee Starus (Buwerworths, Toronco, 1991}, pp. g1-92 {cications
omitted).

¥ b, p. 97 {citatons omited),

¥ Goodwin-Gill and McAdam, The Refugee in lnteripionasl Law, po 129, See the reference

chere in fn 364 to B v. Secrerary of Stute for the Hloiie Depariment, ex paree fepakannizan (No.

COlgof8y, QBD, unreporred, 28 June 1985).

§ CFR $208.03¢b)2)(if1) — asylum (emphasis supplied)s $208.16(b}{(2} — withholding,




70 Critical Issues in International Refugee Law

The refevant question, therefore, should be whether the applicant
faces a reasonable chance of persecution or (in the case of subsid-
lary protection} serious harm. Over-emphasis of the word ‘individ-
ual’ in ardcle 15(c) of che Qualification Directive places a burden
on applicants which goes beyond that required under the Refugee
Convention, and undermines the notion of subsidiary protection asa
complementary form of human righrs protection.™ As the European
Court of Human Rights has observed in the context of article 3 of
the ECHR, the effect of such a stringent individual requirement
‘might render the prorection offered by that provision illusory if ...
the applicant were required to show the esistence of further special
distinguishing features’.” this has been echoed by UNHCR in the
specific context of the Qualificarion Directive.’ It is not in line with
comparable jurisprudence of the European Courc of Human Righrs
on article 3 of the ECHR, where the court has expressly stated that
to demonstrate a ‘real risk’ of inhuman or degrading weatment or
punishment, a person does not have to establish ‘further special dis-
tinguishing features concerning him personally in order to show that
he was, and continues to be, personally at riskd’ .

Clarification by the Euvopean Court of Justice: Elgafaji

The ECJ has now clarified thar article 15{c) does not require an appli-
cant to ‘adduce evidence that he is specifically targeted by reason of
factors particular to his personal circumstances’,” tacitly endorsing
UNHCR's view that article 15(c) provides ‘added value' ro arricles
15(a) and (b} by offering protection from serious risks which are sizu-
ational, rather than individually focused

UNHCR has stressed the importance of o full and inclusive interpremrion of the refupee
definition in the Convention, including recognizing irs applicabilisy in situations of gen-
eralized violence and armed conflict where 2 nexus (o at least one of the five Convention
grounds can be demonstrated: UNHCR Swudy, p. 99; see also UNHCR Statement, p. 5.
Salah Sheekh v, The Netherlunds, para. 148.

UNHCR Study, p. 74.

7 Saluh Sheekh v. The Nevherlunsd., para. 148.

Lilgafuji (Grand Chamber), para. 45.

UNHCR Swtement, 5. UNHCR argued char the use of the word “individual’ stmply indi-
cates that a person must face a real, rather than a remote, risk, and accordingly should ‘not
lead 1o 4 higher threshold and heavier burden of proof” being imposed fat p. ). See also
the discussion of this standard of proof in Amnesty International (German section) and
others, Joint Opinion on the Legislation to Implement BU Directives on Residence and
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In his opinion of Seprember 9, 2008, the Advocate General similarly
found that article 15(c) is supplementary o articles 15(a) and (b).* The
test under article 15{c) is met where the indiscriminate violence feared
‘is s0 serious thar it cannot fail to represent a likely and serious threat
to that person’.® In terms of rthe standard of proof, the individual
nature of the threat ‘does not have to be established 1o such a high
standard under Article 15(c) of the Directive as under Article 15(a) and
{b) thereof, bur ‘the seriousness of the violence will have o be clearly
established so that no doubt remains as o both the indiscriminare
and the serious nature of the violence of which the applicant for sub-
sidiary protection is the targer’.® The Advocate General stared:

the more the person is individually sffected (for example, by reason of his
membership of 2 given social group), the less it will be necessary o show
that he faces indiscriminate violence in his country or a pare of the rerritory
which is so serious that there is a serious risk that he will be a victim of it
himsell. Likewise, the less the person is able to show thar he is individually
affected, the more the violence must be serious and indiscriminate for him
to be cligible for dhe subsidiary protecion claimed.®

In its reasoning, the ECJ explained that the word ‘individual:

must be understood as covering harm e civilians irrespective of their iden-
tity, where the degree of indiscriminate violence characterising the armed
conflict taking place —assessed by the competene national auchorities before
which an application for subsidiary prorection is made, or by the courts of a
Member State to which a decision refusing such an application is referred —
reaches such a high level thar substandial grounds are shown for believing
thar a civilian, returned o the refevanr counrry or, as the case may be, 1o the
relevant region, would, sclely on account of his presence on the territory of
that counry or region, face a real risk of being subject to the serious threat
referted in Ardicle 15(¢) of the Directive.®

Accordingly, ‘the more the applicant is able to show that he is
specifically affected by reason of facrors particular to his personal

Asylum Law’ {August 2007) www.proasyl.de/fileadmin/proasyl/fim_redakeeure/Englisch/
Joine_ Opinion_Eu, directives.pdf (2 April 2008).

Flgufajs {Advocate General’s opinion}, para. 32. The Advocare General’s role is to provide a
derailed analysis of the legal aspects of the case and present an impartial and independent
()i)i[li(?ﬂ on fhlf‘ aPPI’U?l'iﬂ[t‘, E‘CSPOﬂSe.

¢ lbid., para. 42, % lhid. See also para. 36.

16id., para. 17, See also che approach in AM & AM (Armed Conflice: Risk Categories} Sonsalia
G [2008] UKATT oo001, para. 110

Elgafaji (Grand Chamber), para. 35.
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circumstances, the lower the level of indiscriminate violence required
for him to be eligible for subsidiary protection’.®

The UK AIT criticized the Advocate General’s opinion for fail-
ing ro explain the meaning of article 15(c} as a whole,*® stating that
its focus on two aspects of arricle 15(¢) in relative isolation (‘serious
and individual [threar]” and ‘indiscriminare violence’) left unclear
the scope of other key terms, such as ‘threat, “civilian’s life or person’,
‘international or internal armed conflict’, and ‘by reason of indis-
criminate violence’. The EC] similarly avoided any extensive discus-
sion of these additional terms, although it did observe char a ‘threat’
was something inherent in the general situation of armed conflict
and did not require evidence of ‘specific acts of violence', and that
‘indiscriminate violence’ implies violence that ‘may extend to people
irrespective of their pcrsonal circumstances.® On the nature of an
‘international or internal armed conflict, the courc simply stated
that it was to be ‘assessed by the competent natdonal authorities
before which an application for subsidiary prorection is made, or by
the courts of 2 Member State to which a decision refusing such an
application is referred’,*® avoiding any discussion about whether such
determination ought to be made in accordance with inrernational
humanitarian law or other standards. Thus, while the decision in
Elgafaji addressed some aspects of arricle 15(c), it did not resolve all
the interprezative difliculties raised by that provision.

(b) Inrernational or internal armed conflict

Given the considerable divergence in interpretation among Member
States on the meaning of ‘international or inrernal armed conflict’,
it is regiestable, although understandable given its wrms of refer-
ence, that the ECJ did not provide guidance on this point. The main
debate s whether the phrase should be interpreted in accordance
with international humanitarian law, and whether this imposes a fue-
ther layer of analysis that could, if interprered too rigidly, divert the
focus from the key inquiry, namely the risk to the applicant and his
or her need for protection. Alternatively, the objective of subsidiary

“ i, pasa. 39, % AM &AM, para. 113
¢ Elgnfaji (Grand Chamber), para. 34, # [bid, para. 35
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protection might be better realized by leaving aside the peculiarities
of international humanitarian law and focusing on the risk to funda-
mental human rights occasioned by indiscriminate violence in situ-
ations of conflicr.

The approach in Sweden, Germany and Belgium is thar the phrase
must be understood according to its meaning under international
humanitarian law.® The Supreme Adminiscrative Court of the Czech
Republic has raken a slightly broader view by holding that an internal
armed conflicr exises if ardcle 1{r) of Additonal Protocol IT is met
{provided that the exclusionary condirions in article 1(2) are nor sar-
ishied), or if a conflice satisfies che criteria set out by the International
Criminal Tribunal for the Former Yugoslavia in Tadicd (protracted
armed violence and organized armed groups}.” At first blush, an inter-
national humanitarian law approach seems to inject a degree of har-
mony into the pro\rision’s interprezation since it requires evaluation of
aparticular conflict against accepted internarional standards and seems
to embrace a holistic approach to internazional law. However, neither
the Qualification Directive iwself nor the records of its drafting reveal
an intention to interpret ‘international or internal armed conflict in
its international humanitarian law sense. Moreover, there is a risk that
unless the analysis of the nature of the conflict remains secondary 1o
the assessment of harm faced by the applicant — the key protection
issue — this evidentiary threshold may lead to a protection gap. Since
there is no single meaning of ‘International or internal armed con-
flict’ in international humanitarian law,” derermining whether or not
one exists for the purposes of a determination under article 15(c) may
impose a layer of analysis which is neither straightforward nor clear-
cut. 'The specialist nature of international humanitarian law means

& UNHCR Study, p. 773 BVerwG 1o C g3.07, VGH 132 B 05.30833 (June 24, 2008) {unofficial
translation released by the court), paras. 19, 22, 37; ECRE Study, p. 221, See alse K (Article
151} Quaslificarion Direcitve) trag CG [2008] UKAIT ooo23, para. 6o, now overturned by
Q8 (Irag) . Secresary of Sare for the Home Department [2009] EWCA Civ 620, paras. 18,
3436

Judgenent of the Sepreme Administrative Coure of the Czech Republic, 13 March 2004, No.

5 Azs 28/2008, www.nssoud ¢z, For the content of the Tadid criveria, see Prosecusor v. Reevitish
Firadinag, ldriz Balaj and Labi Brabimay, Case No. TTho4-84-T, Trial Chamber, 3 April
2008, paras. 49, 60; Proscowion v, Ljube Bofkoski and Johan Tarduleeski, Case No, [l o4-82-T,
Trial Chamber, 5o July 2008, paras. 17778, 199-203.

™ Sec e.g. International Committee of the Red Cross, ‘How is the Term “Armed Conflict”
Defined in Internatonal Humanitalan Law? {Opinien Paper, March 2008).
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that considerations of ‘armed conflict” in that context are neccessar-
ily confined ro a construction within the framework of the Geneva
Conventions and their Additional Protocols. The lack of clarity in
this regime as to when an ‘internal armed conflict” exists highlights
the difficaley of a taking an international humanitarian law approach
to article 15(c).7* A strict insistence on that approach takes us no closer
to a definirive ‘answer’ than if it were dispensed with altogether.” It
both adds a complexity to the deliberation and confines the circum-
stances to which arricle 15{c) applies.”* The English Court of Appeal
has described it as an ‘unarticulated gloss of a fundamental kind’,”
stating thar the phrase ‘sicuations of internadional or internal armed
conflict’ in article 15(c) ‘has an autoromous meaning broad enough
to capture any siruation of indiscriminate violence, whether caused
by one or more armed factions or by a state, which reaches the level
described by the ECJ in Elgafuyi’ 7

Accordingly, there is an argument that in observing the object and
purpose of the Qualification Directive, the focus is on the protection
needs of the individual claimant, whereas the purpose for tghtly con-
struing the notion of ‘armed conflict’ in the internatdonal humanitar-
jan law context is to determine prosecution and punishment of those
accused of violating rules that may or may not apply, depending on

7 In fbid., dhe Tnternacionat Commiteee of the Red Cross idencifies three types of non-interna-
tiotal arnied conflices: (a) those withiln the mesning of commen ardcle 3 of the 1949 Geneva
Conventions {not formally defined); () those within the meuning of article 1 of Additional
Protocol 1] and () those encompussed by aricle 8(2}(F) of che Rome Swawure, based on
the jurisprudence of the International Criminal Tribunal for the Former Yugoslavia in 7k
Prasecutor v. Dusks Indid, Decision on the Defence Modon for Fnicrlocmory f'\ppca} on
Juttsdiction, FTog-1-A, Qcrober 2, 1995, para. 7o. Which meaning Is to apply in an assess-
ment of an individual’s protection need under article 15{c) of the Qualification Direcrive?
Hugo Starey, an immigration judge in the K# decision of 2008, previously argued rhat a dis-
advantage of mking an international huianituian law approach was that ‘suricdy applied, it
would only cover armed conflicts thar were conducred in violation of international humani-
warian faw norms’t Fl. Storey and oshers, ‘Complanawary Protection: Should There Be
a Common Approach o Providing Protection to Persons Whe Are Not Covered by the
1951 Geneva Convention? (Joint ILPA/TARLY Syusposivin, December 6, 1999) (copy with
author), p. 15. However, in K he ed: *Onee one adopts a pusposive approach, the reasons
for giving as far as possible an THL incaning o key werms in Arricle 15(c) are overwhelning’
{para. 33}, and: ‘An IHL approach provides an objective framewarlk for inrerpreting Aricle
15{c) ~ in che form of an identifiable see of lepal rules which exist and are applied both
Et-wide and ineernacionally” (para. 39).

There must be a minimuin level of intensity, ‘parties to the conflicd must have a cerrain

COIIHHHE]d STIHCTUTE, €T

7 QD (Trag), para. 18. # [bid., para. 35.
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the characrerization of the conflict. In the same way that the incer-
national crime of ‘persecurion’ in the Rome Stature embodies a more
exacting test than ‘persecution’ in international refugee law, there is
scope for different meanings in different international law contexts.

Given the object and purpose of article 15(c) — protecting indi-
viduals from the risk of indiscriminate vielence — and the overall
object and purpose of the Qualification Directive, framed by the
express legal background of international refugee and human righes
law, the focus for qualification should be the protection needs of
the applicant in light of the human rights violations of which he
or she is ar risk. Indeed, it is in respect of individual risk that the
intensity or duration of a conflict is relevant, rather than as indicia
of the conflict’s nature. As the EC} stressed in Elgafaji, subsidiary
protection is ‘complementary and additional 10" refugee protection,
and ‘should be drawn from internarional obligations under human
rights inscruments and practices existing in Member Srates’.”
International humanitarian: law is nor mentioned in the Directive,
and while it may be illuscrative in underscanding ardcle 15{c), it
cannor be determinative. Article 15(c) thus incorporates all forms of
armed conflict.

The concerns raised above have been borne out in State practice. In
France, Germany and Sweden, differing interpretations have resulted
in particular conflicts being characterized as within the scope of
‘international or internal armed conflict in some of those Member
States, bur not in others. For example, the French, Bulgarian and
Czech authorities regard the situation in Iraq as an ‘internal armed
conflict’, while the Swedish and Romanian authorities do not, and
within Germany, there is inconsistency across the various state juris-
dictions.” Whereas some German courts have stared chat an armed
corflict only needs to be of an unpredictable duration and intensity
that threatens life or limb,” others have required the conflict to be
comparable 1o a country-wide civil war.® The upshot of these varied
views is that applicants from Iraq, Chechnya and Somalia cannot be

" Elm
respeceively.

A UNHCR Srudy, p. 76; ECRE Study, p, 215

# UNHCR Study, see p. 77, o 317

= Jhid., cited, p. 77, fn 318.

faji {Grand Chamber), para 3, referring to Qualification Dicecrive, recirals 24 and 23
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assured a consistent assessment of their sicuation across the Member
Stares.™

Although UNHCR has acknowledged that che interpretation
of ‘international or internal armed conflicd should be informed
by internadonal humanitarian law, it has also emphasized that
‘lilnternational protection needs arising from indiscriminate vio-
Jence are not limited to sitnations of declared war or internarionally
recognized conflicts’, and that ‘[n]o formal derermination by a Stare
or an organization regarding the existence of an “international or
internat armed conflice” should be required’.® This is the approach
taken in the regional refugee instruments which extend protection
to situations of generalized violence, such as the OAU Convention’s
extension of protecrion to people flecing ‘external aggression, occu-
pation, foreign domination or events seriously disterbing the public
order in either part or the whole’ of their country, and the Carragena
Declaration’s application to people whose ‘lives, safety or freedom
have been threarened by generalized violence, foreign aggression,
internal conflicts’ and so on.®

International humanitarian law is not irrelevant to the interpretation
of article 15(c), but its use must be sensirive to the primary purpose of
that provision — assessing a person’s need for inrernational protection,
within the particular legal framework of the Qualification Directive.
While ignoring ;ntemauondl humanitarian faw in interpreting terms
that stem direcdy from it could lead 1o even greater inconsistency in
the inrerpretation of article 15{c), as dlffe;f:ni: Member States inde-
pendently seek to define the meaning of terms within that provision,™
there is also a risk that interpreting the ‘armed conflict’ oo swrictly
may undermine the protection of fundamental human rights which
subsidiary protection is intended to safeguard. The Earopean Council
on Refugees and [xiles recommends that Member States take ‘a
cautious approach’ in determining whether or not an internarional
or internal armed conflict exists, ‘declaring when in doubt that such

o Ibid, p. 78 & UNHCR Seacement, p. 6. ® UNHCR Swudy, p. 79

% See Skeferon Argument on behalf of the Applicant in Hamed v. Secretary of Stase for the
Home Deparsment, AIT, January 25, 2008 (R, Hasaln and 5. Knighus), paras. s2—53 {u)py
on file with author). Sterey, for example, describes mzcmauonaj humanitarian law as
seady made intemnational framework of rcfmmce for defining key rerms”: H. Seorey, 'EU
Refugee Qualification Directive: A Brave New World? Juizrstio ! forrnal of Refigee Lar,
26 (2008}, p. 36.
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a situation exists, and that people fecing from it merit protection’.%
The excellent international humanirarian law analysis of article 15(c)
in the appellant’s Skeleton Argument in Hamed v. Secretary of State
for the Home Department shows how those principles can help ro
achieve a unified approach w artcle 15(c), provided that they are
applied with regard 1o contemporary jurisprudence, guidance from
the International Committee of the Red Cross and, most import-
antly, the object and purpose of the Qualificarion Directive. The key
issue, as intimated by UNHCR,® is char they need to be understood
within the protection context of the Qualification Directive and not
to be construed in such a way as to creare protection gaps.

Ir therefore seems more appropriate to turn o other refugee
law tools chat protect people flecing armed conflict, such as the
OAU Convention, the Cartagena Declaration and the Temporary
Protection Directive, to ascertain the kinds of siruarions in which
protection is forthcoming,

In the EU contexr, the Temporary Protection Directive is of particular
relevance. This inscrument, which in the event of a mass influx extends
protection inter alia to people ‘who have fled areas of armed conflicr or
endemic violence',” does not require che existence of an ‘international
or internal armed conflict” to be triggered. As [ have argued previously,
for legal and logical consistency, articte 15(c) oughr ro protect people
flecing individually or in small groups from situations which, in a mass
influx, would result in protection — especiaily since article 15(c) was ori-
ginally intended to protect those who, but for the fact that they arrived
individually racher than as part of a mass influx, would fall within the
scope of the Temporary Protection Directive.® Indeed, the rationale
behind the Temporary Protection Directive is that the size of the influx
makes it inefficient or impossible ro process claims in the normal way,*
#ot that the nature of the threat is unique ro mass influxes. To limit
subsidiary protection in this way thercfore secems both illogical and

i ECRE and ELENA, “The Impace of the EU Qualificarion Directive on International
Protection’, p. 2.

UNHCR Statement, p. 6.

Temporary Protection Directive, arr. 2{c).

See Bxplanatory Memorandum; see also Skeleron Argument tn Hamed, paras. 26-29;
MecAdam, Complementary Protection i hucragiond Refirgee Law, p. 745 Goodwin-Gill and
McAdam, The Refigee in Tt el Law, . 256, [n. 76,

Temporary Protection Directive, arc. 2{a).
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inconsiscent.® UNHCR has accordingly recommended the deleton of
‘international or inrernal armed conflicr’ from arsicle 15(c).”

As a postscript, it should be noted that in its first review of the
Qualification  Directive, the Luropean Commission stated that
despite stakeholders swessing the need for clarification of article
15(c),”” ‘in view of the interpretative guidance provided by this judg-
ment [Elgafaji] and of the fact that the relevant provisions were found
to be compatible with the ECHR, an amendment of Article 15{(c} is
nort considered necessary’

STANDARD OF PROOF; ARTICLE 2(8)

The standard of proof for subsidiary protection is that ‘substantial
grounds have been shown for believing that the person concerned,
if recurned to his or her country of arigin ... would face a real risk
of suffering serious harm as defined in Article 1577 The reference to
‘substantial grounds stems from the case law of the European Courr
of Human Rights on arricle 3 of the ECHR and the Commirree
against Torture on articie 3 of the Convention against Torture,” and
was deliberately selected in order to avoid divergence between inter-
national practice and thar of the Member States themselves.* The
Commirtee against Torture has consistently held that ‘substantial

» As a comment by the French delegation during the drafting process shows, there is a
deep-seared fear thar whole populadons will fee on the basis of generalived violence if
subsidiary protection sratus does not require individual harm 1o be demonstrated. lr was
stated thar the expression ‘international or inwrnal armed conflice “risks opening the
possibility of vlnaining subsidiary protection w0 the entire population of countries involved

in conflicts: 12199/02 ASILE 45 (September 25, 2002), p. 20, n 8.

UNHCR Study, p. 79.

2 Commission of the Euwropean Commuunities, ‘Proposal for a Direciive of the European

Pardiament and of the Council on Miniinun Saandards for the Qualification and Searus of

Third Counuy Nationals or Stareless Person a Beneficlaries of fnternational Protection and

the Congent of the Protection Granted {Recast)” Brussels, COM{z009) 551 final/2, 2009/0164

(CODY, p. s

fbid., p. & (erphasis in the original).

5 CQualificadon Direcrive, art. 2{e).

Convention against Torture and Other Cruel, Lidinnsas or Degrading Treatinent or Punishiient

{adopred 10 December 1984, ensered inco force 28 June 1987) 1465 UNTS 85 {CAT).

# Council of the European Union Presidency Note to Strategic Comminzee on limmigration,
Feonriers and Asylum on Seprember 25, 2002, Doc. 12148/02 ASILE 43 (20 Seprember
2002) p. 5. The Netherlands supported Sweden’s argument that wording from decisions
of the Committee against Torrure should be waken into account to avoid different rul-
ings from different courrs of hedies concerning similar sivuations: 12199702 ASILE 45 (25
Seprember 20012}, p. 3, . 3. See also Kueaf [2001) INLR 354.
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grounds’ involve a ‘foresceable, real and personal risk” of torture.””
They are 1o be assessed on grounds that go ‘beyond mere theory or
suspicion’ or ‘2 mere possibility of rorture’ * but the threat of torture
does not have o be ‘highly probable™ or ‘highly likely to occar’ >
The Furopean Court of Human Rights has said chat the relfevant test
is a ‘reai risk’ of torture or inhuman or degrading treatmene. The
UK AIT has interpreted this as simply meaning chac the risk ‘must be
more than a mere possibility” — a standard which ‘may be a relatively
low one’ .o

The UK wkes the view that the “substantial grounds’ test in art-
icle 2(¢) of the Qualification Direcrive is intended ro replicate the
‘well-founded fear’ standard under the Refugee Convention. In
Sivakumaran, the House of Lords said that thae standard implies ‘a rea-
sonable degree of likelihood’,* which generally falls somewhere lower
than the “balance of probabilities’.””* As the AI'T stated in Kacay:

The link with the Refugee Convention is obvious. Persecution will nor-
mally involve the violation of 2 person’s human righrs and a bnding that

7 See e.g. EA v, Switzerfand {Comm. No. 28/1995) UN Doc. CAT/C 19/ 2871995 (November
10, 1997) para. 11.5: X ¥ and Z v, Sweden (Comm. No. 611996} UN Doc. CAT/Clzo/
Diérvas (May 6, 1998) para. 1155 JAOQ v. Sweden {Comm. No. 65/1997) UN Doc. CATY
Clao/Di6stivey (May 6. 1998) para. 14.55 AN v Switzerlund (Comrm. No. 04/1997) UN
Doc. CATIC 20/ 941997 (May 19, 1998) para. 10.5; ALN v. Switeerlund {Comm. No,
90/1997) UN Doc. CAT/C 20/Divoliogy (May 19, 1998) para. 8.7; JUA v. Switcerlund
{Comm. No. rofi9y7) UN Doc. CAT/C/21/D100f1997 (November 10, 1998) para. 6.6;
SMR arnd MMR v. Sueden (Comm. No. 103/1998) UN Doc. CAT/Claa/D/ 1031998 (May
5. 1999) para. 9.7; MBB v. Suwwdsa {Comm. No. 104/1998) UN Doc. CAT/C 22/ D o4/1998
(May 5, 1599) para. 6.3; K7 v. Swiggerhund (Comm. No. 118/1998} UN Doc. CAT/Clag/
Df8l1998 (Novernber 19, 1999) para. 6,53 NM v Swirserlund (Comm. No. 16/1998) UN
Doc. CATICl24/D 11611998 (May 9, 2000) para. 6.7; SCv. Deiinerk (Comim. No. 143/1999)
UN Doc. CATIC 24/D/ 14301999 (May 10, 2000} para. 6.6; HAD v. Switserlind (Comm.
No. 126/1999} UN Doc. CAT/C 24/D026/1999 (May 10, 2000) para. 4.00; US v, Findund
{Comm, No. 197/2002) UN Doc. CAT/C0/ D m7/2002 (May 1, 2003} para. 7.8

#EA v, Switaerfand, para. 103,

# Repore of the Conniceee against Toriure, UN GAOR, 530d Session, Supp. Ne. 44, UN Dac.

Al53/44 {1998}, Annex 1X.

EA v, Switwerlesd, para. 103,

o See Cras Varas v, Sweden {1997) 14 EHRR 1; V2

248,

Kucay, para. 2. This threshold has also been used in Canada widh respect w0 ‘well-founded

fear’ in Convention refugee claims: Fonnidd v Curizda (Minister of Bunplogmens and

Inunigraciony (993) 3 Imm. LR (ad) 291 (FCA), p. 245,

w Ry, Secretary of Sture for the Home Department, ex parte Sivafamaran [1988] AC 958 (HL),
p- 994 (Lord Keith); p- 996 (Lord Bridge, Lord Taplenaal; p. 097 (Lord Griffichs); p. rooo
(Lord Go#).

+ Article 7(b} of the original proposal for the Qualificarion Direcrive srated thar well-founded
fear was o be ‘objectively esiablished” by considering whether there was ‘@ reasonable

ajit v Eired Kingedown (19m) 14 EFRR

Loz
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there is real risk of persecution would be likely to involve a linding that
there is a real risk of a breach of the European Convention on Human
Righrs. [t would therefore be swange if different standards of proof
applied ... Since the concern under each Convention is whether che risk
of future ill-rearment will amount to a breach of an individual’s human
rights, a difference of approach would be surprising. If an adjudicator were
persuaded thar there was a well-founded fear of persecurion but nort for
a reason which engaged the protection of the Refugee Convention, he
would ... be required to reject a human rights claim if he was nor sadsfied
that the underlying facts had been proved beyond reasonable doubr. Apart
from the undesirable result of such a difference of approach when the effect
on the individual who resists return is the same and may invelve inhuman
treatment or torture or even death, an adjudicator and the tribunal would
need o indulge in mental gymnastics. Their cask is dificult encugh withourt

103

such refinements.

In that case, the AIT rejected the governments submission that a
higher standard of proot was applicable to claims under article 3 of

the ECHR on the basis thac

There is nothing in the jurisprudence of the human rights’ Court or
Commission which requires us to adopr a different approach ro the stand-
ard applicable to the Refugee Convenuon; indeed, in our view, there is
every reason why the same approach should be applied, Different srand-
ards would produce conlusion and be likely 1o result in inconsistent deci-
sions. We therefore reject the argument of the Secretary of State on this
issue.’o

While the Al'T"s reasoning highlighes the substantial merits of this
approach, both from a procedural and a protection perspective, it
should be noted thar the UK interpretacion of the standard of proof
does not aotomarically follow {rom the wording of the Qualificarion
Directive itself’ Indeed, Barges, Carlier and Piowrowicz and van

possibility that the applicant [would| be persecuted’. The Explanatory Memorandum (ar
p. 15) noted that a fear of being persecured ... may be well-founded even if there is nor a
clear probability thar the individual will be persecuced or suffer such harm bue the mere
chance or remote possibility of it is an insufficient basis for the recognidon of the need for
iﬂ[t”laliﬁna] pI'OU:C[‘lQn,,

- Kacqj, para. 1o, % Ihid., para.as.

w7 See my earlier discussion of this peint: McAdam, Coniploseendiry Prosection in Duteninstivim!
Refugee Law, pp. 63—64. While the AIT {ar para. 143 of KH) cricicized iy asscsmenc of this
on the grounds that the standard of proof issuc had been resulved by Kavaj, that decision
does noe bind other Member States, and the wording of the Direccive (and s drafting his-
tory) leave room for aleernative interpresations.
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Eck have observed that the ‘substantial grounds™ threshold could be
interpreted as setting a higher standard of proof than ‘well-founded
fear’, as is the case in Canada and the US** Indeed, during the
drafiing process, Sweden sought to replace ‘substantial grounds” with
‘well-founded fear’ {as per an carlier draft) ro ensure that the same
proof entitlements were established for beneficiaries of subsidiary
protection as for refugees, At the time, Germany also observed that
the ‘substantial grounds’ terminology might create problems of proof
assessment, aithough argued that these could be resolved by article 4.7
These concerns are not merely academic. In Portugal, it is presently
the case that the Aliens and Border Service sequires applicants to prove
‘beyond any doubt’ that flight from a general situation of insecurity is
caused by individual reasons directly linked ro flighe.

In Canada, the expression ‘substantial grounds for believing” has
been inrerpreted as impesing a higher standard than ‘welt-founded
fear’. In 2003, the Canadian Federal Court held thar ‘substancial
grounds for believing’ meant thar the degree of risk for comple-
mentary protection claims under section 97 of the Immigration and
Refugee Prorection Act 2001™ was to be determined ‘on the balance

=8 M. Bamjes, Luispean Asplian L sved Duternativil Law (Mariinus Nijhoff Publishers, Leiden,
2006), p. 223, referting also w .Y Catlier, ‘Réfugiés: ldentification et stanu des parsunnes &
protéger. La direction “qualification™, in B Julien-Laferritre, H. Labuyle and O. Edstrdm (eds.),
The Eurapean Lnpiigration and Asplusn Policy: Critical Assessmens Five Years gfter the inisierdam
Breaty (Bruylant, Brussels, 2005), text o fn. 345 R. Plotowicz and C. van Eck, ‘Subsidiary
Priteciion and Prieary Rights,' fusemdiond und Comparazive Law Quarierly, 53 (2004}, p. 113
Bartjes also suggests that the level of risk mighe be higher than under the Convention against
Tormure (p. 225; see akso Carlier ar P 1B(2)), and that the test appﬁc‘d by‘ the UN Human Righus
Commicree is stricter than thar of the Furapean Court of Human Righes.

w yriogfoz ASILE 45 (25 Seprember 2002}, p. 3, fn. 3. See further McAdam, Cemplernaary
Proteetivn in Literiwsivied Refugee Law, pp. 62-63.

> UNHCR Statement. p. 20,

Section 97{x) defines a person in need of protection’ as someone falling outside the scope of

the Refugee Convention who faces a personal danger of being wrrured, as defined in anicle

t of the CAT, or someone who faces a personal risk o life or 2 risk of cruel and unusual

rreatnent or punbhnent where:

{i} the person is unable or, because of thar risk, nuwilling to avail themself of the protec-
tion of that counmry,

(it} the risk would be faced by the person in every part of that country and is not faced
geucrally by other individuals in or from thac counery,

{iii) the risk is not inherent or incidental o lawful sancrions, unless imposed in disregard
of accepted internacional standards, and

(tv} the risk is nor caused by the inability of that country wo provide adequate healih or
medical care.
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of probabilities’, " by contrast ro the ‘well-founded fear” chreshold for
Convention refugee claims, meaning a ‘reasonable chance or serious
possibilizy’. ™

This was athrmed by the Canadian Federal Court of Appeal. First,
the court observed that section 97(1)(a) uses almost identical language
to article 3 of the Convenrion against Torture, which means chat
the Commirtee against Torture’s interpretation of article 3 is highly
relevant. Accordingly, the court concluded that the relevant standard
was ‘on the balance of probabilities” or ‘more likely than not’, noting
that ‘the use of the word “would” requires & showing of probabilicy’. "
Secondly, the court indicated that the different nature of claims under
section 96 compared to section 97{1){a}, such as the issue of nexus,
meant that an identical standard of proof was not necessary (even
though it recognized thar there was no rational sense’ in adopting a
higher standard for the latter). The court extended the same threshold
to section 97(1)(b) in the ‘absence of some compelling reason’ to the
contrary.™

It has been suggested thar an advantage of this dual-test approach
is that it ‘should encourage independent and separate analyses of
the three different types of claims contained in the consolidated
grounds of protection’.™ While that is certaluly important, there
is no compelling reason why rigorous interpretation cannot occur
even if the same standard of proof is applied. However, it has also
been noted that in practice, the higher standard applied to section
97 can work to the advantage of applicants who are found not to

et is no stuory equivalent o article 15(¢) of the Qualification Directive, but note the
Immigration and Refugee Boacd Chairperson’s Guiddines, *Guideline 1 Civilian Non-
Combarants Fearing Persecution in Civil War Simadons’, (March 7, 1996).

w Liv. Cusseda (Minisier of Citizembip and Ironigiziion) [2003] FCJ No. 1934; 2003 FC 1514
affirmed in Li v, Cumsida (Minisier of Civizenship and Dnsnignaivn) 20031 FCI Ne. 1; 2003
FCA 1, paras. 1828,

43 This test derives from Adjei v. Miuisier of Biip

v L Canada (Miniseer of Citigeniliip did I

the interpretation which hed been given in Swesh v Conada (Minister of Citisesship and

fransigration} {2000) FCY No. s (FCA), justuce Rodhstein said thar Parliament could have
enacted a lower test had ie desired to depart from that interpreradion.

Liv. Ginada (Minister of Citizeishiip and Tminigration) (1005), para. 38.

J. Reekie and C. Layden-Sieverson, ‘Canplementary Refugee Protecdon in Canada: The

History and Application of section 97 of the Immigracon and Refugee Protection Act

{RPA), in International Association of Refugee Law Judges, Forced Migration and the

Advetsement aff.w-_‘riz,;f!un.i'z' Proteciion (1008}, P 282,

proscoid and Dueinignacion (19891 2 FC 680.
wtivigd (20055, paras. 18-28. Since this was

b
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be credible, since objective factors, such as country of origin condi-
tions, may trump the credibility issue and require thar protection
be granted .

In the EU, where 2 single standard of prool means char the
ultimate focus is supposed o be whether a real risk of serious
harm exises,"™ it is in establishing zhar element that the burden
under article 15(c) becomes particularly high. In addition ro the
requirements discussed above in relation to ‘individual’ threar and
the meaning of an ‘international or internal armed conflict,” the
German authorities have imposed a very high threshold for risk
under article 15(c): ‘certain death or severest injuries’." This goes
far beyond whar is required by arricle 2{e} ~ ‘a real risk of suf-
tering serious harm’ — and is not in line with regional™ or inter-
national interpretations of ‘real risk’® It also conflicts wirh the
AlIT’s approach, namely that ‘real risk” simply means that the risk
‘must be more than a mere possibility’.”” Thus, though the German
courts have recognized thar the situation in Iraq satisfies the ‘armed
conflict’ criterion in article 15(c), they have held thac ‘there is no
extreme danger which would necessitate the grantng of subsidiary
protection’ on an individual basis."™

The resulr is thar claims considered under article 15{c) of the
Qualification Directive are subjected to additional evidentiary hur-
dles, making it more onerous for applicants to satisty the test for
subsidiary protection vis-a-vis Convenrion refugee starus. Subsidiary
protection is by no means an auromatic safety net for people who do
not meet the Conventon definition of ‘refugee’ bur whose funda-
mental human rights are at risk.

“ Observations of Justice Carolyn Layden-Stevenson, Research Workshop on Critieal Issues

" faeaj, pare. 1z, %7 UNHCR Swdy, p. 73

Sce Amrnari v. Swceden App. No. 60959/00 (Qctober 22, 2002); see also relurences in KL

W EA v Sewitnerbind risk must be forescealile, real and personal, See UNHCR Swudy, p. So.

" Kacaj, para. 12.

™ UNHCR Swdy, p. 79, pasaphrasing the German Federal Miaistry of Tncerior
Guidelines: Hinweise des Bundesiinisrerinms des Inneren zur Anwendung der Richidinie
2004/83/EG des Rares vom 29. April 2004 iiber Mindestnormen fir die Ancikennung und
den Srarus von Diiuswatsungehirigen oder Srautealosen als Flichdinge oder als Persopen,
die anderweitlg fnternationalen Schute beadtigen, und dber den Inhadc des zu gewidhrenden
Schures (ABL EU L. 304 vom 30. Seprember 2004, 5. 12 ) in der Bundesrepublik
Deuschland vom 13. Okrober 2006.
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CONCLUSION

‘the EU experience of harmonization in the field of asylum has not
resulted in the interprerative consistency that some desired. The
Quatification Directive is an instrument of compromise, and the
political pressure to adopt it before ten new Member Srares joined
the EU on 1 May 2004,” bringing with them their own views and
fegal heritages, partially explains che passage of some poorly drafred
provisions and the subsequent confusion about their interpretation.
The haste with which the Qualification Direcrive was ultimately
adopted, combined with some Member States” attempts to pare baclk
protection responsibilities to a bare minimum (for example, through
the operation of article t5(c} and recital 26), means thar far from
simplifying the operation of asylum faw in the BU, the Qualification
Directive has in some areas created further inconsisrencies and inter-
pretative obstacles, thereby undermining the harmonization process.
[t is imperative that supranational instruments like the Qualification
Directive are construed in a manner that safeguards the fundamental
human rights they are intended to protect, rather than in a way that
leads to protection gaps.

=} van Selm and E. Tsolskis, “The Enlargement of an “Area of Freedom, Security and
Justice™: Manuging Migration in a Ewropean Unlon of 25 Members', Migradon Policy
Inscinuste Policy Briel, May 2004, p. 2.




	ADP8329.tmp
	University of New South Wales Law Research Series




