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amounts recovered to date be reim
bursed to Mr and Mrs Russell.

[P.A.S.]
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SECRETARY TO TH E DFaCS v
SANGSTER
(No. 2004/991)

Decided: 21 September 2004 by J. Allen. 

The issue

This matter concerned Austudy pay
ments totalling $5404 for the period 
February to November 1999. The issues 
for consideration were whether a debt 
for this amount existed and, if  so, 
whether that debt should be recovered.

B ackground
Sansgter was a beneficiary under a Fam
ily Trust established by her father. In 
November 1998 the Tmst resolved to 
distribute $50,000 to her. Prior to this 
distribution, the accountant for the Trust 
h ad  e n q u ire d  by te le p h o n e  to 
Centrelink, and had been incorrectly ad
vised that anything that occurred prior 
to Austudy being granted would be of no 
relevance to that payment. Sangster 
lodged a claim for Austudy in Decem
ber 1998, but did not advise o f the Trust 
distribution. She was paid from Febru
ary 1999. The distribution from the 
Family Tmst was noted after a Data 
Matching exercise in 2002, and the debt 
subsequently was raised.

The law

The S o c ia l S e c u r ity  A c t 1 9 9 1  (‘the A ct’) 
provides by s.581 that the rate of 
Austudy paid to a person is determined 
by reference to the relevant rate calcu
lator, which in turn directs attention to 
the person’s ordinary income. The term 
‘incom e’ is defined in ss .8 (l)  and 
1073( 1) o f the Act as set out in the deci
sion o f B en to n  on p.67 in this issue.

'The Act by S.1237A provides that 
waiver of a debt must occur where the 
debt is ‘ ... attributable solely to an ad
ministrative error made by the Com
monwealth if  the debtor received in 
good faith the payment or payments ... ’. 
W a iv e r is a lso  p o s s ib le  u n d e r  
S.1237AAD if, inter alia, ‘special cir
cumstances’ can be said to exist.

Discussion

Is th ere  a  d eb t?

The Tribunal noted that it was not dis
puted that the distribution had taken 
place, and that following this Sangster 
had a legal entitlement to demand pay
ment o f the amount. She had in fact 
drawn on the amount to meet her tuition 
fees and income tax liabilities. The Tri
bunal determined that the distribution 
was ‘income’ and, applying s. 1073(1), 
that she was to be taken to have received 
one fifty-second of the total amount dis
tributed in each week for 12 months af
ter the distribution occurred. The effect 
of this additional income was to reduce 
her rate of Austudy to nil, and therefore 
Sangster was not entitled to receive the 
amounts paid to her during the period in 
question. The total o f those payments 
was a debt to the Commonwealth.

S h o u ld  th a t d e b t  b e  re c o v e re d ?

The Tribunal noted the decision in S e c 
re tary , D e p a r tm e n t o f  S o c ia l S e c u r ity  v 
H a le s  (1998) 51 ALD 695 that:

The taxpayer is entitled to expect that in 
the ordinary course money paid to people 
which they are not entitled to receive will 
be recovered, albeit in a way appropriate 
to the circumstances which led to the 
overpayment and the circumstances of 
the persons concerned.

In considering whether the debt had 
arisen ‘solely’ through administrative 
error, the Tribunal referred to the deci
sion in D r a n ic h n ik o v  v C e n tr e l in k  
[2003] FCAFC 133 that ‘... [wjhether 
the debt was due to an administrative er
ror depends upon the circumstances, in
cluding the information supplied in 
association with the claim, and whether 
any adm inistrative processes which 
were in place in relation to the process
ing o f such claims were followed’. In 
this matter, the Tribunal accepted that 
in c o r r e c t  a d v ic e  w as g iv e n  by  
C e n tre lin k , and  th a t th is  cau sed  
Sangster to believe that the Trust distri
bution would have no effect on Austudy 
payments. However, whilst accepting 
that Sangster did not set out to mislead 
Centrelink, the information she sup
plied in her claim form was incomplete. 
This, in turn, contributed to the granting 
of Austudy to her, and so Centrelink’s 
administrative error could not be said to 
be the s o le  cause of the debt arising. As a 
result, although noting that Sansgter did 
receive the payments in good faith, the 
Tribunal concluded that waiver could 
not occur under s. 1237A of the Act.

T he  T rib u n a l th en  c o n s id e re d  
whether discretionary waiver was per
missible under S.1237AAD of the Act.

The Tribunal noted the requirement 
under B e a d le  a n d  D ir e c to r  G e n e ra l o f  
S o c ia l S ecu rity  (1984) 6 ALD 1 that to 
be ‘special’ circumstances must be ‘un
usual, uncommon or exceptional’, and 
that those circumstances must also make 
waiver ‘desirable’. The Tribunal af
firmed and followed the decision in 
C o m m iss io n e r  f o r  S u p e ra n n u a tio n  v 
B o a rd m a n  (1994) 33 ALD 669 that ‘de
sirable’ should be interpreted to mean 
‘... being fair in order to do justice 
having regard to the overall administra
tion of the Act, and further the expecta
tion that recipients of benefits will be in 
‘impecunious and straitened circum
stances’ {D ir e c to r  G e n e ra l o f  S o c ia l  
S e rv ic e s  v H a les  (1983) 47 ALR 281). 
Having regard to Sangster’s situation, 
the Tribunal concluded that she could 
not be said to be in ‘impecunious and 
straitened circumstances’, and therefore 
special circumstances sufficient to make 
it desirable to waive the debt could not 
be said to exist.

Form al decision
The Tribunal determined that the debt 
was correctly raised and that it should 
not be waived.

[P.A.S.]
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FRU G TN IET and SECRETARY 
TO THE DFaCS 
(No. 2004/996)

Decided: 24 September 2004 by 
E. Fice.

Background
A data match review was conducted by 
Centrelink in July 1998 and following in
formation received from Fmgtniet’s em
ployer, a debt was raised on 9 September 
1998 in the sum of $3191.40 for the pe
riod 17 April 1998 to 20 August 1998. 
Frugtniet continued to lodge fortnightly 
forms and continued to receive newstart 
allowance. A further data match review 
was received on 27 March 2001 which 
disclosed that Frugniet’s 1999/2000 tax
able income differed from the income re
ported to Centrelink. By letter dated 8 
A ugust 2001, C entrelink inform ed 
Frugtniet that Australian Taxation Office 
(ATO) records revealed incom e o f  
$12,258 whereas Centrelink records re
vealed no income was declared. As a re-
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