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(c) a payment (with or without admission 
of liability) in settlement of a claim for 
damages or a claim under such an insur
ance scheme; or

(d) any other compensation or damages 
payment;

(whether the payment is in the form of a 
lump sum or in the form of a series of pe
riodic payments and whether it is made 
within or outside Australia) that is made 
wholly or partly in respect of lost earn
ings or lost capacity to earn resulting from 
personal injury.

The decision
Sladen argued that the Tribunal should 
look to the purpose behind the legisla
tive provisions and contended that the 
legislation was designed to prevent 
double-dipping in compensation pay
ments. In this matter, however, the 
accmed employment entitlements were 
not compensation and therefore Sladen 
could not be accused o f double-dipping. 
It was submitted that the employment 
entitlements were in fact only included 
with the lump sum compensation for 
convenience and normally they would 
have been  d iv id ed  in to  d iffe ren t 
entitlements. They should therefore be 
regarded as separate for the purposes of 
determining the preclusion period.

In determining whether the employ
ment entitlements were compensation 
for the purposes o f s.17(2) the Tribunal 
noted various documents including the 
terms o f settlement o f the dispute be
tween Sladen and the ASB in the Magis
trates Court, the deed of settlement and 
a letter from the A SB ’s solicitors to 
Sladen’s solicitor.

The Tribunal referred especially to 
the cases of F u lle r  a n d  S ecre tary , D e 
p a r tm e n t  o f  F a m ily  a n d  C o m m u n ity  
S e rv ic e s  [2004] AATA 615, S ecretary , 
D e p a r tm e n t o f  S o c ia l S e c u r ity  v B anks  
(1990) 23 FCR 416 and S ecretary , D e 
p a r tm e n t o f  S o c ia l S e c u r ity  v C unneen
(1997) 78 FCR 576. Although these 
cases concerned different factual situa
tions, the Tribunal was satisfied that it 
could not excise Sladen’s accmed em
ployee entitlements of $13,393.85 from 
her lump sum compensation payment. 
The Tribunal considered that the total 
figure o f $ 150,000 was properly charac
terised in terms of s. 17(2)(c) of the Act.

The Tribunal therefore found that the 
total figure of $150,000 was compensa
tion for the purposes of the Act and that it 
was a lump sum compensation payment.

The next issue considered by the Tri
bunal was whether there were any spe
cial circumstances which would allow 
for part o f the compensation payment to

be disregarded. The Tribunal in consid
ering s.1184K(1) looked at a number o f  
cases including K o tta k is  a n d  G re a t B a r 
r ie r  R e e f  M a rin e  P a rk  A u th o r ity  [2001 ] 
AATA 807, F u ller  a n d  S ecre ta ry , D e 
p a r tm e n t o f  F a m ily  a n d  C o m m u n ity  
S e r v i c e s  [2004] AATA 615, and 
S D F a C S  vS a m m u t{  1998) 58 ALD 691.

The Tribunal considered there were 
circumstances that took the case out o f 
the ordinary and made it exceptional. 
The Tribunal considered that the pay
ment of the lump sum including the em
p lo y m en t e n title m e n ts  co u ld  be  
characterised as unfair to Sladen and 
could justly be regarded as leading to an 
arbitrary result because:
• the $13,393.85 was included in the 

settlement to cover accrued employ
ment entitlements;

• these entitlements were a matter o f 
right for Sladen, not a matter o f dis
cretion;

• in many if not most circumstances 
such entitlements would have been 
dealt with quite separately from com
pensation for an injury; and

• in those circumstances they would 
no t have  been  c o n s id e re d  by  
Centrelink in determining a lump 
sum preclusion period.

Form al decision
The Tribunal set aside the decision and 
sent the matter back to Centrelink with a 
d irection  to disregard the sum  o f  
$13,393.85 when calculating the com
pensation part of the lump sum and the 
lump sum preclusion period in the spe
cial circumstances under s.1184K(1) o f 
the Act.

[S.P.]

Rent assistance: are 
fortnightly forms 
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Decided: 18 June 2004 by J. Cowdroy. 

Background
Laurent was in recept of newstart allow
ance and rent assistance until 16 Sep
tember 1999 when Centrelink cancelled 
his payments on the basis that he had 
failed to respond to their requests for in
formation. However, Centrelink had

sent correspondence to an incorrect ad
dress. The correspondence was returned 
undelivered. On 20 September 1999, 
C entrelink updated its records with 
Laurent’s correct address and restored 
his newstart allowance. A letter was sent 
advising him that his payments from 12 
October 1999 would be $392.70, which 
included an amount o f $76.00 for rent 
assistance. On 27 Septem ber 1999, 
Centrelink wrote to Laurent advising 
that his payments for the period 14 Sep
tem ber 1999 to 27 September 1999 
would be $386.75. No mention was 
made of rent assistance. Between 28 
September 1999 and 4 December 2000, 
Laurent was sent a number of letters ad
vising him  of his rate of payment. These 
letters did not mention rent assistance. 
Throughout this period Laurent lodged a 
number o f ‘Application for Payment o f 
N ewstart Allowance’ forms. Laurent 
contacted Centrelink in January 2001 
advising that he had not been paid rent 
a s s is ta n c e  s in c e  A u g u s t 1999 . 
Centrelink determined that arrears o f 
rent assistance could only be paid from 4 
December 2000, which is the date o f the 
last letter sent to Laurent setting out its 
decision about the rate o f pension pay
able to him.

This decision was before the Tribunal 
in January 2002 {L a u ren t a n d  S ecre ta ry , 
D e p a r tm e n t o f  F a m ily  a n d  C o m m u n ity  
S e rv ic e s  [2002] AATA 202). The Tribu
nal set aside the decision under review 
and substituted its decision that arrears 
o f rent assistance be paid from 27 Sep
tember 1999. The Tribunal found that 
rent assistance was a social security 
payment, in that it was an allowance un
der the S o c ia l  S e c u r ity  A c t  1 9 9 1  ( ‘the 
A ct’) and therefore fell within the defi
nition o f ‘social security paym ent’ in 
s.23(l) o f  the Act. The Tribunal further 
found that s. 109(3) o f the S o c ia l  S e c u 
r i ty  (A d m in is tra t io n )  A c t  1 9 9 9  ( ‘the 
Administration A ct’) operated to entitle 
th e  a p p l ic a n t  to  a r re a r s  o f  re n t  
assistance from 27 September 1999.

The Department appealed this deci
sion to the Federal Court. In September 
2003 the Federal Court (see S e c re ta ry , 
D e p a r tm e n t o f  F a m ily  a n d  C o m m u n ity  
S e r v ic e s  v L a u re n t (2003) FCA 1017; 
(2003) 5(11) SSR  150) set aside the Tri
bunal’s decision and remitted the mat
ter to the Tribunal for re-hearing. The 
Court found that rent assistance has no 
independent existence from, nor is it 
payable otherwise than as a part of, a 
benefit to which s.1068 o f the Act ap
plies. The Court held:

33. In my opinion, the AAT erred in holding
that ‘rent assistance’ fell within par (c) of the
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definition of ‘social security payment’ and 
that it was thereby a payment in its own 
stead for the purposes of s.109 of the Ad
ministration Act. For the purposes of s.109 
of the Administration Act, the relevant deci
sion was that made on 27 September 1999 
with respect to the payment of newstart al
lowance. It was the decision to use Pension 
Rate Calculator B without including in the 
calculator anything for rent assistance as 
Module F.
34. The error of the AAT as to the nature of 
rent assistance was central to its reasoning 
that no sufficient notice was given to Mr 
Laurent of a decision to terminate the pay
ment of rent assistance thereby requiring 
s. 109(3) of the Administration Act to be ap
plied to determine the date from which to re
store payment of rent assistance ...
35. The existence of such an error requires 
that the decision be set aside ...

T his w as the rehearing  o f  that 
application.

The issues
The issue was whether the lodging of the 
‘Application for Payment of Newstart 
Allowance’ forms on a fortnightly basis 
amounted to requests for a review of the 
department’s decisions regarding the 
non-payment o f rent assistance.

The legislation
Section 109 o f the Administration Act 
sets out when payment of arrears of a so
cial security benefit can be paid. Section 
129 o f the Administration Act details 
how requests for review of decisions 
can be made. Section 126 details when 
the Secretary may review a decision.

Entitlement to arrears of rent 
assistance
The Tribunal noted that the Federal 
Court had found that rent assistance is 
not a ‘social security payment’ as de
fined in s.23(l) of the Act. It is a no
tional amount to be added to a person’s 
m ax im u m  b a s ic  ra te  o f  p e n s io n  
(L a u ren t at par 30). In Laurent’s situa
tion, the relevant social security pay
m ent was new start allowance. The 
Tribunal found that as Laurent was noti
fied (by letters from the Department 
sent during the period September 1999 
to December 2000) of the Department’s 
decisions regarding his entitlement to 
newstart allowance, s. 109(3) of the Ad
ministration Act had no application in 
this case.

The issue remaining was whether the 
lodging of the ‘Application for Payment 
o f  N ew start A llow ance’ form s by 
Laurent, on a fortnightly basis during 
the period September 1999 to December 
2000, amounted to requests for a review 
under s . 129 o f the Administration Act of

the Department’s decisions regarding 
the non-payment of rent assistance.

Each fortnight during the relevant 
period, Laurent lodged ‘Application for 
P aym ent o f  N ew start A llo w an ce ’ 
forms. The information provided on 
these forms was utilised by the Depart
ment in determining whether the allow
ance should be paid and, if so, at what 
rate. The Tribunal accepted that each 
time an application form was lodged, 
the Department was obliged to consider 
the information in the application and 
m ake a fresh  determ ination  as to 
w h e th e r L au ren t w as e n title d  to 
newstart allowance and, if so, the rate o f 
allowance payable to him.

The Tribunal referred to S ecre ta ry , 
D e p a r tm e n t o f  F a m ily  a n d  C o m m u n ity  
S e rv ic e s  a n d  R o g e rs  [2001] AATA 94, 
where the purpose of Sole Parent Re
view forms was considered. In that case 
the Tribunal found:

it reasonable to infer that a person returning 
a completed Sole Parent Review form to the 
applicant would expect that the person’s en
titlement to a pension was being reviewed 
... The word ‘Review’ appears in the bold 
type heading of the form. Review was its 
stated purpose. What was being reviewed? 
The answer must be the person’s entitle
ment to a pension, whether the pension was 
payable and the amount payable. 

(Reasons, para. 61)
Laurent submitted that the absence 

of the word ‘review’ from the title of the 
‘Application for Payment of Newstart 
Allowance’ form did not change its na
ture, it merely made its review function 
less obvious. Laurent relied on the deci
sion in F ro st a n d  S ecre tary , D e p a r tm e n t 
o f  S o c ia l S e c u r ity  (AAT No 10360, 17 
August 1995).

However, the Tribunal considered 
that the ‘Application for Payment of 
Newstart Allowance’ was not an appli
cation for review of a prior decision of 
the Department. The Tribunal accepted 
that a person completing an ‘Applica
tion for Payment of Newstart Allow
ance’ form would expect that their 
entitlement to newstart allowance was 
being reviewed and that the Department 
would review the information provided 
in the form to decide whether the person 
is entitled to the allowance, whether the 
allowance was payable and the amount 
that was payable. The Tribunal found 
that the Department was making a fresh 
decision as to the person’s entitlement at 
that date based on the information con
tained in the application form.

Consequently, the Tribunal found 
that the lodging of the ‘Application for 
Payment of Newstart Allowance’ forms

by Laurent on a fortnightly basis during 
the relevant period, could not be consid
ered requests for review of the previous 
decision regarding the non-payment of 
rent assistance, pursuant to s.129 of the 
Administration Act.

The Tribunal found that Laurent’s 
first request for a review of the decision 
not to pay rent assistance was made in 
the telephone call o f 16 January 2001. 
Pursuant to s. 109(2) of the Administra
tion Act, the earliest date that arrears of 
rent assistance was payable to Laurent 
was 4 December 2000, being the date o f 
the last decision of the Department as to 
the rate of newstart allowance payable to 
Laurent.

The Tribunal further considered 
whether the ‘Application for Payment of 
Newstart Allowance’ forms amounted 
to reviews under s.126 of the Adminis
tration Act. But as the Department did 
not make a ‘favourable determination’ 
as to the rent review issue during the 
period September 1999 to December 
2000 the section was not applicable.

Formal decision

The Tribunal affirmed the decision un
der review.

[M.A.N.]
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