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of mortgage, was a further example of 
inconsistent evidence by Morel.

The Tribunal concluded that given 
the long-term nature of the debts and 
M orel’s financial history, that the De
partment had made genuine attempts to 
negotiate an alternative arrangement but 
that the offer o f Morel to pay $5 per fort
night towards the debt due to the Com
m o n w ea lth  w as no t a rea so n ab le  
arrangement.

Whether a garnishee notice was 
issued to Ms Morel and the Bank in 
accordance with prescribed  
procedures
The Tribunal accepted Departmental 
evidence that a garnishee notice was de
livered to the Bank and Morel on the 
same day.

Whether the garnishee notice was 
issued within six years of the debt 
arising
The Tribunal found this statutory re
quirement was met as the garnishee no
tice was issued on 14 November 2002 
and the two overpayments in question 
were raised in March 1997 and April 
1997.

The Tribunal found there was no er
ror in fact or law to prevent the Depart
ment from deciding to issue a garnishee 
notice. The Tribunal found that the gar
nishee notice was correctly issued in ac
cordance with the requirem ents as 
prescribed by the legislation.

Formal decision
The decision under review was af
firmed.

[M.A.N.]

Age pension: 
underpayment; date 
of effect of decision 
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Decided: 18 December 2003 by 
M.J. Carstairs.

Background
Mr and Mrs Caspersz each received age 
pension. Their rates of age pension were 
affected by their financial investments. 
In 1995 they advised the Department

that they had purchased two annuities 
which would mature in five years (Feb
ruary 2001). The Department made a 
computer record of the annuity and the 
date of maturity and the Caspersz’ rates 
of pension were recalculated. When the 
annuities matured, the Casperszs pur
chased different financial investments 
with the proceeds. Centrelink continued 
to assess the annuities as assets because it 
was unaware of the different financial in- 
v estm en ts . A bou t Ju ly  2002 , the 
Casperszs with the assistance of their ac
countant made enquiries about their rates 
of pension. As a result the rates were ad
justed. The Department decided that the 
new rate of pension could not be retro
spectively adjusted from 1 February 
2001.

The issue
The issue was what should be the effec
tive date of decision about the new rate 
of pension, that is, whether arrears of 
pension should be paid back to February 
2001.

The legislation
Section 78 of the S o c ia l S ecu r ity  (A dm in 
is tra tio n ) A c t 1 9 9 9  ( ‘the Act’) states:

If the Secretary is satisfied that the rate at 
which a social security payment is being, or 
has been, paid is lessthan the rate provided 
for by the social security law, the Secretary 
must:
(a) determine that the rate is to be increased 

to the rate provided for by the social se
curity law; and

(b) specify the last-mentioned rate in the 
determination.

Section 108 defines a decision under 
s.78, correcting the rate o f pension, as a 

fa v o u r a b le  d e te rm in a tio n . Section 109 
and 110 set dates o f effect forfa v o u r a b le  
d e te rm in a tio n s  of this kind. Section 109 
of the Act provides:

109(1) ... If:
(a) a decision (the original decision) is 

made in relation to a person’s social se
curity payment; and

(b) a notice is given to the person inform
ing the person of the original decision; 
and

(c) within 13 weeks after the notice is 
given, the person applies to the Secre
tary, under section 129, for review of 
the original decision; and

(d) the favourable determination is made 
as a result of the application for review;

the favourable determination takes effect 
on the day on which the determination em
bodying the original decision took effect.
109(2) ... If:
(a) a decision (the original decision) is 

made in relation to a person’s social se
curity payment: and

(b) a notice is given totheperson informing 
the person of the original decision; and

(c) more than 13 weeks after the notice is 
given, the person applies to the Secre
tary, under section 129, for review of the 
original decision; and

(d) the favourable determination is made as 
a result of the application for review;

the favourable determination takes effect on 
the day on which the application for review 
was made.

109(3) ... If:
(a) decision (the original decision) is made 

in relation to a person’s social security 
payment; and

(b) the person is not given notice of the 
original decision; and

(c) the person applies to the Secretary, un
der section 129, for review of the origi
nal decision; and

(d) the favourable determination is made as 
a result of the application for review; 
the favourable determination takes ef
fect on the day on which the determina
tion embodying the original decision 
took effect.

Section 110 o f the Act provides for 
the setting o f dates o f effect where 
claimants provide information about 
changed circumstances:

110(1)... Subject to subsections (2) to (11) 
(inclusive), if a favourable determination is 
made following a person having informed 
the Department of the occurrence of an 
event or change of circumstances, the deter
mination takes effect:
(a) on the day on which the person so in

formed the Department; or
(b) on the day on which the event or change 

occurred;

whichever is the later.

Letters from Department
The following letters to both Mr and Mrs 
Caspersz were relevant to the Tribunal 
decision: letters dated 27 June 1996 ( ‘the 
first letters’) stating that the rate of pen
sion ‘will be $195.90 per fortnight start
ing from 11 July 1996’. In the part 
headed ‘How we have assessed your 
combined yearly income’, the letters 
stated that the Casperszs’ financial in
vestments were assessed at $627.20; su- 
perannuation/annuities were assessed at 
$13,474, and total income was assessed 
at $14,101.20; and letters dated 19 June 
2001 (‘the third letters’) stating the rates 
of payment of age pension between three 
periods 6 June 2001 and 19 June 2001, 
20 June 2001 and 3 July 2001 and from 
19 July 2001 onwards. The third letters 
went on to state, under the heading ‘In
formation used for calculating your reg
ular paym ent’, that the rate o f age
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pension was based on a combined an
nual income amount of $13,934.56.

The first and third letters set out what 
information must be provided to the De
partment (Centrelink). The first letters, 
under the heading ‘What you must tell 
u s ’, stated that under the legislation 
(both the first and third letters refer to 
s.68 and s.69 of the S o c ia l S e c u r ity  A c t 
1 9 9 1 ) the Casperszs must advise: ‘if you 
or your partner buy or sell any shares or 
managed investments; if  you or your 
partner’s combined financial invest
ments go above $16,344 (this is $1000 
more than the value of financial invest
ments we have recorded for you); if  you 
or your partner start any new accounts ’.

Valid notices of decision
The Department submitted that the first 
letters and third letters were valid notices 
under the legislation, and the Casperszs 
were under an obligation to notify the 
Department that they had purchased dif
ferent investments. There was no record 
they had done this until July 2002. Al
though the Casperszs had advised the 
Department in March 1995 that they had 
annuities due to mature in February 
2001, this was not sufficient to discharge 
their obligations. Many possible events 
could have affected the maturity of the 
annuities between 1995 and 2001.

The Department argued that the in
formation provided in July 2002 about 
the change to investments came within 
the expression ‘an event or change of 
circumstances’, and s. 110 of the Act ap
plied to it, limiting the date o f effect of 
the decision to the date (19 July 2002) 
when the Department was notified of 
the change o f  c ircu m stan ce . The 
Casperszs were told of this decision on 
19 August 2002, and this notice of deci
sion was the ‘original decision’ referred 
to in s.109 of the Act. As the Casperszs 
sought review of the decision within 13 
weeks, it followed that the date of effect 
o f any favourable decision on review 
was limited by s. 109(1) o f the Act, to 19 
July 2002.

The Department submitted that there 
was no decision made in February 2001. 
Therefore, s. 109 o f the Act cannot apply 
earlier than July 2002.

The Department referred to the Fed
eral Court case A u stin  v S e c re ta iy , D e 
p a r tm e n t o f  F a m ily  a n d  C o m m u n ity  
S e rv ic e s  (1999) 57 ALD 330 and S e c re 
tary, D e p a r tm e n t o f  F a m ily  a n d  C o m 
m u n ity  S e rv ic e s  v R o g e rs  (2000) 65 
ALD 185 which interpreted sections of 
the S o c ia l S ecu r ity  A c t 1991 which are 
essentially the same as s.109 and s.110 
of the Act. The Federal Court decisions

have been applied in decisions of the 
Tribunal, including S e c re ta ry , D e p a r t
m en t o f  F a m ily  a n d  C o m m u n ity  S e r 
v ice s  a n d  P lu g  [2000] AATA 744 and 
P eu ra  a n d  S e c re ta ry , D e p a r tm e n t o f  
F a m ily  a n d  C o m m u n ity  S e rv ic e s  [2003] 
AATA 1123.

The Casperszs submitted that it is 
difficult for pensioners to understand 
the calculations used by the Department 
to assess income. The Casperszs be
lieved that the amount that they were re
ceiving was calculated correctly. When 
the annuities matured in February 2001, 
Mrs Caspersz was very ill. Neverthe
less, Mr Caspersz was confident that he 
had sent the information to Centrelink in 
February 2001. They submitted that 
s.109 of the Act allowed the requests in 
July 2002 to be treated as requests for re
view, and s.109 then allowed arrears to 
be paid in certain circumstances. The 
Casperszs were entitled to be paid more 
after the annuities matured.

The Tribunal considered the first let
ters and third letters had two functions. 
The letters advised the Casperszs about 
decisions made about the rates of their 
pensions. The letters also set out their 
obligations under the Act. The Tribunal 
noted the later repeal o f s.68 and s.69 of 
the S o c ia l S e c u r ity  A c t  1991  referred to 
in these letters did not affect the ongoing 
nature of the respondents’ obligations.

The Tribunal was satisfied that the 
first and third letters were valid notices 
about the Capersz’s obligations. They 
were required to notify o f their changed 
circumstances in February 2001, when 
they purchased new financial invest
ments and the change to their ‘combined 
income’.

The Tribunal was satisfied that spe
cific obligations w'ere set out in the first 
and third letters and could not be met 
merely by having told the Department 
five years earlier that the investment in 
the annuities would mature in 2001. The 
Casperszs had a positive obligation to 
advise Centrelink of the new informa
tion about the investments. On the bal
ance of probabilities the Tribunal was 
satisfied that the Casperszs did not no
tify Centrelink of the change of circum
stances. C en tre lin k  d id  no t have 
knowledge of the change, and continued 
to assess the rate of the pensions taking 
into account the incom e from  the 
annuities.

The Tribunal noted that the Federal 
Court decisions of A u stin  and R o g ers  
established there is no requirement, for a 
notice of decision to be valid, that the 
reasons for decision be given. The

Tribunal found that the first and third let
ters were valid notifications of decisions 
about the rate of the Casperszs’ pensions 
and they provided information about in
come being used as the basis of the as
sessment of the rates of pension. The 
decisions also provided full information 
about appeal rights in regard to the deci
sions, a matter addressed by the Federal 
Court in R o d g ers . After the annuities 
m a tu re d  in F e b ru a ry  2 0 0 1 , and 
Centrelink continued to assess the rates 
of pension including the annuities, the 
Casperszs were told of this in the third 
letters.

The Tribunal noted that an enquiry 
about the rate of payment may some
times be characterised as both a request 
for review and the giving of information 
about changed circumstances. It con
cluded when both s. 109 and s. 110 of the 
Act apply and produce different dates of 
effect, then logic and good administra
tion dictate that the earlier date prevails.

Applying s. 109 of the Act to the facts 
of this case, the first and third letters 
were notices o f ‘original decisions’ 
within the meaning of that section. The 
Casperszs did not seek review of either 
decision within 13 weeks of the notices 
being given to them. It follows that the 
date of effect was the date the Casperszs 
made an application for review, which 
the Tribunal found was 16 July 2002, the 
date when the Casperszs advised the De
partment the investment information 
was incorrect. This contact was treated 
as a request by the Casperszs for review 
of the decisions about the rates o f their 
age pensions.

Formal decision
The Tribunal set aside the decision under 
review and substituted the decision that 
the date o f effect o f the favourable deter
mination increasing the rate o f  the 
Casperszs’ age pension was 16 July 
2002.

[M.A.N.]
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