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The decision
The Tribunal did not accept that Menon 
had a notional entitlement to another 
benefit. Noting the requirements of 
s. 12(3) of the S o c ia l S e c u r ity  A d m in is 
tra tio n  A c t 1 9 9 9  that to enable transfer 
between payments an applicant must be 
qualified for another payment, the Tri
bunal was not satisfied that Menon was 
qualified for newstart allowance or spe
cial benefit at any time in the period in 
question, and noted that the eligibility 
requirements for newstart allowance 
cannot be satisfied  retrospective ly  
{M o o n  a n d  S e c re ta ry  to  th e  D e p a r tm e n t  
o f  F a m ily  a n d  C o m m u n ity  S e r v ic e s  
[2003] AATA 676).

To fall within the waiver provisions of 
S.1237AAD circumstances must be un
usual, uncommon or exceptional {B ea d le  
a n d  D ire c to r-G e n e ra l o f  S o c ia l S e c u r ity  
(1984) 6 ALD 1). Here the Tribunal 
noted the evidence of Menon’s health 
difficulties, but that she was now mar
ried, employed and in better health, and 
concluded that ‘... whilst setting up a 
home can be a difficult and expensive 
time for young people, there is nothing 
that lifts [Menon’s] circumstances to the 
level o f unusualness that a favourable ex
ercise of the discretion [in S.1237AAD] 
requires’ (Reasons, para. 22).

Formal decision
The Tribunal affirmed the decision under 
appeal.

[P.A.S.]

Debt: Garnishee 
notice; extent of 
review powers
MOREL and SECRETARY TO 
THE DFaCS 
(No. 2003/1253)
Decided: 12 December 2003 by
E.K. Christie.

Background
Morel had outstanding debts to the De
partment of $6150.18. Various amounts 
were recovered from him. In October 
2002, Morel offered to pay $5.00 a fort
night in repayment of the debts. On 14 
November 2002, the Department gave 
Morel a copy of a garnishee notice to a 
Bank. On 18 November 2002, the De
partment recovered $6150.18 from an 
account in M orel’s name with the Bank.

The Bank account comprised funds bor
rowed by Morel.

The issue
The issue was whether the Department 
issued the garnishee notice correctly in 
accordance with the legislation.

The law
Section 1230C of the S o c ia l S ecu rity  
A c t  1 9 9 \  ( ‘the A c t’) p rovides for 
‘Methods of recovery of debt (due to the 
Com m onwealth)’ and s .l230C (l)(a ) 
prescribes a ‘garnishee notice’ as one 
such method.

Section 1230C(2) of the Act pre
scribes the requirements for the use of 
these methods o f recovery of a debt. Be
fore a garnishee notice can be issued, the 
Commonwealth must first have sought 
to recover the debt by deductions from 
social security payments or by payment 
of instalments and the debtor must have 
failed to enter into a reasonable arrange
ment to repay the debt or, having entered 
into such an arrangement, failed to make 
a payment.

Section 1233 of the Act provides that 
where a debt is recoverable from a per
son under the Act, the Secretary may 
give a garnishee notice to a person ‘who 
holds ... money on account o f the 
debtor’. The notice can require the per
son holding the money to pay it to the 
Commonwealth up to the amount of the 
debt. It is an offence to not comply with 
the notice. A copy o f the notice must be 
given by the Secretary to the debtor.

Section 1233(7A) provides generally 
for a garnishee notice to be issued within 
six years of the debt arising ‘starting on 
the first day on which an officer becomes 
aware, or could reasonably be expected 
to have become aware, of the circum
stances that gave rise to the debt’.

Section 151(2) o f the S o c ia l S ecu rity  
(A d m in is tra tio n ) A c t 1 9 9 9  set limits on 
the SSAT’s pow ers o f review  and 
s.151(2)(c) provides that the power to 
review does not include s. 1233 of the 
1991 S o c ia l S e c u r ity  A ct.

Scope of review
The Tribunal noted that the operation of 
s. 151(2) of the Administration Act S o 
c ia l  S e c u r ity  (A d m in is tra tio n ) A c t 19 9 9  
limited the SSAT’s powers so that it 
could determine only whether, in law, 
the garnishee notice could be issued — 
rather than making a determination on 
the merits as to whether it was appropri
ate for the notice to have been issued.

The Tribunal further noted that its 
powers in relation to the decision by the

Department to garnishee the debt owed 
by Morel from her bank account was 
similarly limited by the operation of 
s .1253(4) of the Act. The Tribunal re
ferred to the Federal Court decision of 
W alker v S ecre ta ry , D e p a r tm e n t o f  S o 
c ia l S ecu rity  (1997) 147 ALR263 which 
indicated that the Tribunal’s powers of 
review were limited in the same way as 
the SSAT.

Issue of garnishee notice
The Tribunal considered whether the 
procedures for the issue of the garnishee 
notice, as prescribed by the legislation, 
had been adhered to by the Department.

Whether a bank held money in 
account of Morel
The Tribunal concluded that the Bank 
held money, in three accounts, in Mo
rel’s name. The Tribunal noted this was 
inconsistent with M orel’s Statement of 
Financial Circumstances which she had 
completed in October 2002.

Whether recovery of the debt due to 
the Commonwealth had firstly been 
sought through a social security 
payment
The Tribunal noted that this issue was 
not in dispute. Recovery of the debt was 
made by disbursements from a variety of 
social security entitlements over time. 
The Tribunal concluded that the Depart
ment had first sought to recover the debt 
from Morel through disbursements from 
a range o f social security benefits she re
ceived over the period December 1997 
to September 2002.

Whether repayment by instalments 
had been sought by an arrangement 
entered into under s.1234
The Tribunal concluded that repayments 
by instalments to recover the debt due to 
the Commonwealth had been made over 
the period 1997 to 2002.

Whether Ms Morel has failed to enter 
into a reasonable arrangement to 
repay the debt
The Tribunal found that Morel had two 
debts totalling $8010.10 that had been 
outstanding since 1997. During this 
time, she purchased two properties but 
did not clear the debt due to the Com
monwealth. In her Statement of Finan
cial Circumstances (October 2003), she 
stated the total value of her properties to 
be $452,000 to $462,000 and her out
standing mortgages as $429,489. The 
Bank records indicated total loan ac
counts at $222,086. The Tribunal found 
the discrepancies in these property val
ues, particularly the outstanding amount
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of mortgage, was a further example of 
inconsistent evidence by Morel.

The Tribunal concluded that given 
the long-term nature of the debts and 
M orel’s financial history, that the De
partment had made genuine attempts to 
negotiate an alternative arrangement but 
that the offer o f Morel to pay $5 per fort
night towards the debt due to the Com
m o n w ea lth  w as no t a rea so n ab le  
arrangement.

Whether a garnishee notice was 
issued to Ms Morel and the Bank in 
accordance with prescribed  
procedures
The Tribunal accepted Departmental 
evidence that a garnishee notice was de
livered to the Bank and Morel on the 
same day.

Whether the garnishee notice was 
issued within six years of the debt 
arising
The Tribunal found this statutory re
quirement was met as the garnishee no
tice was issued on 14 November 2002 
and the two overpayments in question 
were raised in March 1997 and April 
1997.

The Tribunal found there was no er
ror in fact or law to prevent the Depart
ment from deciding to issue a garnishee 
notice. The Tribunal found that the gar
nishee notice was correctly issued in ac
cordance with the requirem ents as 
prescribed by the legislation.

Formal decision
The decision under review was af
firmed.

[M.A.N.]

Age pension: 
underpayment; date 
of effect of decision 
about arrears
SECRETARY TO THE DFaCS and
CASPERSZ
(No. 2003/1300)

Decided: 18 December 2003 by 
M.J. Carstairs.

Background
Mr and Mrs Caspersz each received age 
pension. Their rates of age pension were 
affected by their financial investments. 
In 1995 they advised the Department

that they had purchased two annuities 
which would mature in five years (Feb
ruary 2001). The Department made a 
computer record of the annuity and the 
date of maturity and the Caspersz’ rates 
of pension were recalculated. When the 
annuities matured, the Casperszs pur
chased different financial investments 
with the proceeds. Centrelink continued 
to assess the annuities as assets because it 
was unaware of the different financial in- 
v estm en ts . A bou t Ju ly  2002 , the 
Casperszs with the assistance of their ac
countant made enquiries about their rates 
of pension. As a result the rates were ad
justed. The Department decided that the 
new rate of pension could not be retro
spectively adjusted from 1 February 
2001.

The issue
The issue was what should be the effec
tive date of decision about the new rate 
of pension, that is, whether arrears of 
pension should be paid back to February 
2001.

The legislation
Section 78 of the S o c ia l S ecu r ity  (A dm in 
is tra tio n ) A c t 1 9 9 9  ( ‘the Act’) states:

If the Secretary is satisfied that the rate at 
which a social security payment is being, or 
has been, paid is lessthan the rate provided 
for by the social security law, the Secretary 
must:
(a) determine that the rate is to be increased 

to the rate provided for by the social se
curity law; and

(b) specify the last-mentioned rate in the 
determination.

Section 108 defines a decision under 
s.78, correcting the rate o f pension, as a 

fa v o u r a b le  d e te rm in a tio n . Section 109 
and 110 set dates o f effect forfa v o u r a b le  
d e te rm in a tio n s  of this kind. Section 109 
of the Act provides:

109(1) ... If:
(a) a decision (the original decision) is 

made in relation to a person’s social se
curity payment; and

(b) a notice is given to the person inform
ing the person of the original decision; 
and

(c) within 13 weeks after the notice is 
given, the person applies to the Secre
tary, under section 129, for review of 
the original decision; and

(d) the favourable determination is made 
as a result of the application for review;

the favourable determination takes effect 
on the day on which the determination em
bodying the original decision took effect.
109(2) ... If:
(a) a decision (the original decision) is 

made in relation to a person’s social se
curity payment: and

(b) a notice is given totheperson informing 
the person of the original decision; and

(c) more than 13 weeks after the notice is 
given, the person applies to the Secre
tary, under section 129, for review of the 
original decision; and

(d) the favourable determination is made as 
a result of the application for review;

the favourable determination takes effect on 
the day on which the application for review 
was made.

109(3) ... If:
(a) decision (the original decision) is made 

in relation to a person’s social security 
payment; and

(b) the person is not given notice of the 
original decision; and

(c) the person applies to the Secretary, un
der section 129, for review of the origi
nal decision; and

(d) the favourable determination is made as 
a result of the application for review; 
the favourable determination takes ef
fect on the day on which the determina
tion embodying the original decision 
took effect.

Section 110 o f the Act provides for 
the setting o f dates o f effect where 
claimants provide information about 
changed circumstances:

110(1)... Subject to subsections (2) to (11) 
(inclusive), if a favourable determination is 
made following a person having informed 
the Department of the occurrence of an 
event or change of circumstances, the deter
mination takes effect:
(a) on the day on which the person so in

formed the Department; or
(b) on the day on which the event or change 

occurred;

whichever is the later.

Letters from Department
The following letters to both Mr and Mrs 
Caspersz were relevant to the Tribunal 
decision: letters dated 27 June 1996 ( ‘the 
first letters’) stating that the rate of pen
sion ‘will be $195.90 per fortnight start
ing from 11 July 1996’. In the part 
headed ‘How we have assessed your 
combined yearly income’, the letters 
stated that the Casperszs’ financial in
vestments were assessed at $627.20; su- 
perannuation/annuities were assessed at 
$13,474, and total income was assessed 
at $14,101.20; and letters dated 19 June 
2001 (‘the third letters’) stating the rates 
of payment of age pension between three 
periods 6 June 2001 and 19 June 2001, 
20 June 2001 and 3 July 2001 and from 
19 July 2001 onwards. The third letters 
went on to state, under the heading ‘In
formation used for calculating your reg
ular paym ent’, that the rate o f age
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