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Certainly, it is easy to envisage situations in 
which a person manipulates circumstances 
to deny another person contact to his or her 
child. In those circumstances, my interpre­
tation of 5 22(3) and. indeed, the other pro­
visions of s 22, would mean that he or she 
would manipulate circumstances to deny a 
person of his or her entitlement to FTB. The 
FA Act, however, is not the arbiter of who 
should and who should not have contact 
with their children and nor is it a vehicle for 
ensuring compliance with Family Court or­
ders. It was intended to improve the assis­
tance that families can get through the tax 
and social security systems (Second Read­
ing Speech by the Treasurer, 31 March, 
1999, House of Representatives, page 
4889).

(Reasons, para. 34)
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In relation to the first period, the Tribu­
nal concluded that Home had contact 
with the two children and that a Family 
Court order was in place; consequently 
they were his FTB children for this pe­
riod. At the same time they were FTB 
children of May which raised the issue 
of assessing the percentage of FTB pay­
able during this period.

The AAT referred to s.22(7) and the 
Family Assistance Guide. The Tribunal 
also found that while the Family Court 
order is relevant in determining a pat­
tern of care, it is only part o f the consid­
eration. The Tribunal referred to the 
case of N o w ic z  a n d  S ecre ta ry , D e p a r t­
m en t o f  F a m ily  a n d  C o m m u n ity  S e r ­
v ice s  (2001) 65 ALD 314 quoting the 
Senior Member at p. 318 as follows:

... sub-section 22(7) equally does not limit 
the Secretary’s discretion to only consider 
care arrangements as stipulated in a Court 
order or parenting plan. A common sense 
approach necessarily means that the Secre­
tary, and therefore this Tribunal, considers 
the relevant documentation, and the evi­
dence of both parties as to what has been 
happening in the past, and what is intended 
to happen in the ftiture, if such differs from 
the documentary evidence. Based upon 
such consideration, the Secretary is then in 
a position to determine what pattern of care 
has existed, or will exist in relation to the 
relevant FTB child.

16. Once established, it is appropriate that 
variation only occur where there is to be a 
significant departure in an established pat­
tern of care. This may occur, for example, 
when contact weekends are changed from 
fortnightly to monthly. It would not occur 
when the odd weekend contact visit was 
missed, or a child stayed for one particular 
weekend in addition to the contact weekend 
in a given fortnight during a particular as­
sessment period. The Tribunal would also 
note that the legislation is clearly not con­
cerned with patterns of expenditure on the 
children, and is based purely on the time 
spent in each of the carers’ care.

The AAT found that on the basis of 
the Family Court order, the two children

were in Hom e’s care for approximately 
14% o f the period; however in reality, 
contact was less than this and the Tribu­
nal found 10% was a more accurate 
assessment.

Consequently under s.59(l) H om e’s 
entitlement percentage for FTB was 
10% and M ay’s was 90% which was the 
assessment made by Centrelink and the 
SSAT.

Form al decision

The AAT set aside the decision of the 
SSAT and substituted a decision that 
May was eligible for FTB at the rate of 
100% for the period from 19 October 
2001 to 13 December 2001, but not in 
relation to the earlier period.

[R.P.]
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The issue

The issue in this matter was whether the 
applicant’s daughter, Pamela, was an 
FTB child during the periods in dispute, 
in particular whether she remained in 
her father’s care and whether he re­
mained responsible for her day-to-day 
care, welfare and development, even 
though she was residing away from him.

C e n tre l in k  so u g h t to  re c o v e r  
amounts of family tax benefit (FTB) 
paid to the applicant for the period Janu­
ary 2000 to June 2001 in respect o f 
changes in the applicant’s income, and 
from January to June 2000 and from 
July 2001 to October 2002 because 
Pamela was not in his care in these peri­
ods. The SSAT in April 2002 affirmed 
the decision to recover these amounts. 
The applicant contended that although 
Pamela was not residing at his home at 
the time he completed the Centrelink 
form in October 2002, he had neither 
stated or implied that she had left ‘his 
care’.

Background
The applicant was, from August 1999, in 
receipt o f FTB in respect of his daughter 
Pamela. The Family Court had in June 
1999 issued an order that Pamela live 
with her father and that he had responsi­
bility for her day-to-day care and wel­
fare. However, after a holiday with her 
mother at the end of 1999 Pamela had re­
fused to return to her father’s care, al­
though he reached an understanding 
with her mother that this would not be 
taken to affect his custody or guardian­
ship responsibilities for his daughter.

Despite this living arrangement, the 
applicant stated he continued to use the 
FTB payments to meet Pamela’s needs, 
and that he could produce evidence to 
support his disbursement of the FTB 
moneys for Pamela’s benefit. He argued 
that, because o f her health conditions 
and the time she spent overseas, her 
m other in fact had little to do with 
Pam ela’s day-to-day care, and that he 
had  not notified  C entrelink o f  the 
c h a n g e d  a rra n g e m en ts  re g a rd in g  
Pamela because of the complexity o f the 
situation and because he was unsure how 
to do so effectively. In October 2002 the 
applicant did advise Centrelink that 
Pamela had left his care at the end o f 
1999 to live with her mother. The Tribu­
nal also received evidence from the ap­
plicant’s treating psychiatrist regarding 
the applicant’s history o f depression and 
other psychiatric conditions, his early 
retirement from teaching through his de­
pression, and several periods of hospita­
lisation which resulted.

The law
The qualifications for FTB are contained 
in s.22 of A N e w  Tax S ystem  (F a m ily  A s ­
s is ta n c e )  A c t  1 9 9 9  ( ‘the FA A ct’) which 
provides:

22. When an individual is an FTB child of
another individual
(1) An individual is an FTB child of another 

individual (the adult) in any of the cases 
set out in this section.

(2) The individual is an FTB child of the 
adult if:

(a) the individual is aged under 18; and
(b) the adult is legally responsible (whether 

alone or jointly with someone else) for 
the day to day care, welfare and devel­
opment of the individual; and

(c) the individual is in the adult’s care; and
(d) the individual is an Australian resident 

or is living with the adult.

In relation to the question of waiver 
o f a debt, the FA Act by s. 101 provides:

101. The Secretary may waive the right to
recoverall or part of a debt if the Secretary is
satisfied that:
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(a) the debt did not result wholly or partly 
from the debtor or another person 
knowingly:
(i) making a false statement or a false 

representation; or
(ii) failing or omitting to comply with 

a provision of the family assis­
tance law; and

(b) there are special circumstances (other 
than financial hardship alone) that 
make it desirable to waive; and

(c) it is more appropriate to waive than to 
write off the debt or part of the debt.

Thus for waiver to occur under this 
provision, there must be ‘special cir­
cumstances’ and, in addition, an appli­
cant must not have ‘knowingly’ made a 
false statement or representation.

Discussion
The Tribunal considered the meaning of 
the terms ‘day-to-day care’ and ‘care’ in 
ss.22(2)(b) and (c), having regard to 
Pamela’s situation. The Tribunal noted 
the decision in S ecre ta ry , D e p a r tm e n t o f  
S o c ia l S e c u r ity  v F ie ld  (1989) 25 FCR 
425 and concluded that Pamela ceased 
being in her father’s day-to-day care 
whilst she lived with her mother, and 
that, therefore, her father was not enti­
tled to receive FTB for her.

The Tribunal then considered whether 
the FTB overpayments paid to the appli­
cant should be waived in whole or part. 
The Tribunal referred to the decision in 
B e a d le  a n d  D ire c to r-G e n e ra l o f  S o c ia l  
S ecu r ity  (1984) 6 ALD 1 that to amount 
to ‘special circumstances’ a situation 
must be unusual, uncommon or excep­
tional. The Tribunal noted the psychiatric 
evidence that Pamela’s father was ‘con­
sumed with his daughter’s welfare’ and 
so unable to make a rational, logical or 
cogent decision regarding his response to 
Centrelink. Further, having regard to the 
applicant’s overall psychiatric condi­
tions, and notwithstanding his steady im­
provement over time, his conditions and 
their implications could not be confined 
to the particular periods when he was in 
hospital or undergoing consultations 
with his psychiatrist — rather they ap­
plied throughout the period in question.

The Tribunal concluded that, given 
his psychiatric condition and its impact 
upon him, that applicant could not be 
said to have had actual knowledge of his 
failure to comply with his notification 
obligations (C a lla g h a n  a n d  S ecre ta ry , 
D e p a r tm e n t o f  S o c ia l S e c u r ity  (1996) 
45 ALD 435 applied), and that his cir­
cumstances were unusual and uncom­
m on sufficient to m eet the B e a d le  
requirements, and that therefore waiver 
of the overpayment was appropriate.

Given the applicant’s argument that 
he had in fact expended the FTB moneys 
on Pamela, the Tribunal directed that the 
overpayment be waived to the extent 
that the applicant was able to provide 
corroborating evidence that the pay­
ments were disbursed for Pam ela’s 
benefit.

In passing, the Tribunal noted the 
suggestion that the Department review 
its protocols for dealing with clients 
with known psychiatric conditions so as 
to avoid situations which might aggra­
vate a pre-existing condition.

Formal decision
The Tribunal set aside the decision under 
review.

[P.A.S.]

Family tax benefit 
debt: waiver, severe 
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special
circumstances
WHITE and SECRETARY TO 
THE DFaCS 
(No. 2004/13)
Decided: 9 January 2004 by 
M. Sassella.

The issue
In this matter the issue was whether an 
overpayment of Family Tax Benefit 
( ‘ FTB ’) should be waived due to admin­
istrative error by Centrelink or through 
special circumstances. Both White and 
her husband were receiving Centrelink 
benefits, some of which were not being 
counted as income for FTB purposes 
when they should have been.

Background
White was in receipt of FTB from July 
2000, and was paid fortnightly on the 
basis of her estimated income. In the fi­
nancial year 2001/02 Centrelink deter­
mined that an overpayment o f FTB 
totalling $1919 had occurred. In that 
year White was in receipt o f disability 
support pension, whilst her husband re­
ceived newstart allowance.

In A p ril 2001 W h ite  ad v ise d  
Centrelink that the family’s estimated 
income for 2001 /02 was $ 12,000, but in

fac t her own and h er h u s b a n d ’s 
respective Centrelink payments in that 
year totalled $ 18,486. At the time of ad- 
v ising  C en tre link  o f  the estim ate  
($12,000), White told Centrelink that 
she was in receipt of disability support 
pension, but was told ‘not to worry about 
the DSP as it is not taxable’ (Reasons, 
para. 12), even though such payments 
are taken into account as income for 
FTB purposes. In June 2001 Centrelink 
wrote to White outlining her ongoing 
payments, which letter included the ad­
vice that income for the ‘secondary 
earner’ was shown as nil and which ad- 
v ised  h er o f the n eed  to in fo rm  
Centrelink should the combined income 
fall outside certain specified limits.

The Tribunal determ ined that an 
overpayment of FTB totalling $1919 
had occurred in the relevant year. The is­
sue for consideration was whether any of 
that overpayment should be waived and, 
if so, on what basis.

The law
The requirements for waiver of debts to 
be considered are contained in ss.97 and 
101 of the F a m ily  A ss is ta n c e  (A d m in is­
tra tio n ) A c t  1999  ( ‘the A ct’). This Act 
by s.97 provides for waiver where the 
debt has arisen solely through adminis­
trative error and where the relevant pay­
ments were received in good faith —

97( 1) The Secretary must waive the right to 
recover the proportion (the administrative 
error proportion) of a debt that is attribut­
able solely to an administrative error made 
by the Commonwealth if subsection (2) or
(3) applies to that proportion of the debt.

97(2) The Secretary must waive the admin­
istrative error proportion of a debt if:
(a) the debtor received in good faith the 

payment or payments that gave rise to 
the administrative error proportion of 
the debt; and

(b) the person would suffer severe financial 
hardship if it were not waived.

A further waiver ground, where spe­
cial circumstances can be said to exist, is 
provided by s. 101 of the Act —

101. The Secretary may waive the right to 
recover all or part of a debt if the Secretary is 
satisfied that:
(a) the debt did not result wholly or partly 

from the debtor or another person 
knowingly:
(i) making a false statement or a false 

representation; or
(ii) failing or omitting to comply with 

a provision of the family assis­
tance law; and

(b) there arc special circumstances (other 
than financial hardship alone) that make 
it desirable to waive; and
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