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@rliament on the introduction of the

changes and could find no support for
the Department’s approach. The Tribu-
nal expressed the view that it was not
correct to assume that paragraph (d) was
satisfied merely because Nicholls’ part-
ner lodged a claim for a compensa-
tion-affected payment and the rate of his
payment was reduced to nil by operation
of s.1173. The Tribunal observed that in
contrast to s.1174(1)(d), there was noth-
ing in s.1173 which required the deci-
sion maker to establish the claimant was
actually qualified for the compensa-
tion-affected payment. The Tribunal
found there to be no evidence before it
that Centrelink had turned its mind to
whether Nicholls’ partner was qualified
for NSA and noted that it appeared, on
its face and on the evidence before it,
that the NSA claim exercise was con-
ducted solely for the purpose of calcu-
lating Nicholls’ PP rate. Whilst not
being satisfied there was sufficient evi-
dence before it to make a finding about
whether Centrelink actually properly
contemplated the NSA qualification re-
quirements, the Tribunal accepted
Nicholls’ submission, conceded by the
Department, that Nicholls’ partner was
not qualified for a compensa-
tion-affected payment during the peri-
odic payments period. It followed that
s.1174 had no operative effect for the
purposes of calculating Nicholls’ rate of
PP.

Finally, the Tribunal noted Nicholls’
submission that Centrelink’s interpreta-
tion of the legislation was unfair and dis-
criminatory and that misleading advice
had been provided. The Tribunal did not
accept that Centrelink’s incorrect inter-
pretation of s.1174 was unexceptional
and found Centrelink’s error caused the
cancellation of Nicholls’ PP,
Centrelink’s advice caused Nicholls’ part-
ner to lodge a claim for NSA which he
would not have otherwise lodged. The
Tribunal found that the lodgement of a
claim for NSA may have led to a finding
that Nicholls’ partner was qualified fora
compensation-affected payment, poten-
tially affecting Nicholls’ PP rate in ac-
cordance with s.1174. The Tribunal held
that Centrelink’s error, albeit deriving
from erroneous policy advice, was ex-
ceptional and resulted in consequences
that were unfair, unintended and unjust.
The Tribunal found that, were it neces-
sary, it would have found special cir-
cumstances existed within the meaning
of 5.1184K.

Formal decision

The AAT set aside the decision under re-
view and directed Nicholls’ PP entitle-

mentbe recalculated from 20 September
2001 on the basis that her partner’s peri-
odic compensation payments be treated
as ordinary income.
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Decided: 30 May 2003 by N. Bell.

Background

Crittenden was injured as a result of a
workplace accident on 22 February
1999. He sought legal advice and dam-
ages were claimed with a final settle-
ment payment of $140,000 (including
costs) on 20 December 2001.

On 8 January 2002 Centrelink calcu-
lated a preclusion period on the basis of
a lump sum figure of $110,000 and ad-
vised the applicant of this. This decision
was affirmed by an authorised review
officer, and in turn, the Social Security
Appeals Tribunal.

At the hearing before the AAT it was
accepted that the preclusion period
should have been based on the amount
of $140,000 rather than $110,000, how-
ever, the Department indicated at the
hearing that it did not propose to recal-
culate the preclusion period.

The issue

The issue was whether part or all of the
compensation payment be treated as not
having been made under s.1184K of the
Social Security Act 1991.

The evidence

Crittenden outlined to the Tribunal the
expenditure of the lump sum, which in-
cluded repayment of debts, gifts to chil-
dren and repayment of social security
payments received during the preclu-
sion period.

The applicant continued to suffer
from various medical conditions includ-
ing diabetes and right knee pain.

His main argument was that he con-
tinued to spend money after receiving
notification from Centrelink about the
preclusion period because his solicitor

told him that he thought he would Q
able to get the pension back for him.

The applicant told the Tribunal that
he had investigated selling his house but
as the building of the house was not
complete he could not obtain the neces-
sary certificates. The land was on 22
acres, and he had investigated subdivi-
sion but was unable to get approval. He
had three daughters and two sons who
were all working and his wife was re-
celving age pension.

The applicant also argued that the
lump sum payment related only to loss
of wages until the age of retirement and
that there was no element in the settle-
ment for future economic loss.

Evidence was given that the appli-
cant was unsure whether he would have
continued working beyond the age of
65.

Findings
The Tribunal found that there were not
sufficient grounds to warrant the exer-
cise of the discretion under s.1184K(1).
The Tribunal accepted the appli-
cant’s evidence in relation to his expen-
diture of the lump sum and the advice
given by his solicitor.

In relation to the claim that the lump
sum only covered entitlement to retire-
ment age, the Tribunal concluded that it
was not possible ‘to dissect, with any
accuracy, the lump sum settlement re-
ceived by the applicant, given the ambit
of his claim’.

It found that the applicant’s medical
conditions were unfortunate but not un-
usual. It also found that the applicant’s
use of settlement moneys was not un-
usual and that, although the applicant
had no savings and was dependent on
his children, some of the settlement
money had been gifted to the children.

No specific findings were made in
relation to the advice given by the
solicitor.

Formal decision

The AAT affirmed the decision of the
SSAT.

[R.P]
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