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Budget 2003-2004
There are no major proposed changes in 
the 2003-2004 Budget affecting social 
security entitlements. Instead there has 
been a focus on improved compliance 
particularly in the areas of:

• Identity fraud;

•  Parenting payment to profile custom­
ers at risk of failing to declare a 
change in their circumstances;

• Enhanced reviews for disability sup­
port pensioners, youth allowance and 
student assistance recipients;

• Notification arrangements for people 
departing Australia, with automatic 
suspension for customers who fail to 
notify o f their overseas departure, 
and cancellation of payment for any 
customer found to be involved in ter­
rorist activities overseas;

• Expanded data-match activities to 
take advantage o f new available data 
sources such as income reported 
against Australian Business Num­
bers, Pay As You Go Payment Sum­
maries from the Australian Taxation 
Office and Job Network placements 
in casual employment. There will 
also be an extension of the risk profil­
ing capability for the Age Pension 
program to review arrangements for

customers at risk of failing to declare 
changes in their real estate holdings;

• Collection of child-support payments 
from non-compliant payers by the 
Child Support Agency.

Other proposed measures include:

• Limiting the payment of the Pensioner 
Education Supplement to periods of 
actual study. From 1 January 2004, the 
supplement will no longer be paid 
during extended breaks between peri­
ods of study. Students participating in 
full year or longer courses will be 
paid over the academic year includ­
ing the mid-year breaks but exclud­
ing the long summer break. Students 
participating in shorter courses will 
be paid for the duration of the courses 
and not over breaks between courses.

•  The improved operation of the Assur­
ance Support Scheme. Both ‘assurers’ 
and new migrants are intended to bene­
fit from a simplified process with 
easy access to clear inform ation 
about their obligations under the 
scheme. Assurers will receive com­
prehensive advice in their preferred 
language about their commitment to 
provide financial support to the new

Continued next page

The Social Security Reporter is published six times a year by the Legal Service Bulletin 
Co-operative Ltd.
Tel. (03) 9544 0974 ISSN 0817 3524
Editor: Andrea Treble
Contributors: Genevieve Bolton, Elizabeth Hampton, Christine Heazlewood,Simon Letch, Helen Mares, Mary Anne Noone, Rob Phillips, Phillip Swain,
Joo-Cheong Tham, Andrea Treble.
Typesetting: Marilyn Gillespie Printing: Thajo Printing, 4 Yeovil Court, Wheelers Hill 3150 
Subscriptions are available at $66 a year, $44 for Alternative Law Journal subscribers.
Please address all correspondence to Legal Service Bulletin Co-op,
C/-Law Faculty, POBox12, Monash University Vic 3800
Copyright © Legal Service Bulletin Co-operative Ltd 2003 
Print Post approved PP381667/00178

AAT Decisions

Austudy: ‘particular study period’
Zhang......126

Youth allowance: ‘particular study period’
Matheson......127

Widow allowance: residential qualification
Kaello......128

Notice requesting information: validity
Theo...... 129

Jurisdiction: newstart allowance; method of 
payment

Watson......130
Newstart allowance: information required to 
assess payability

Dos Santos......131
Compensation: parenting payment; assessment 
of partner’s periodic compensation payments

Nicholls......132

Compensation: special circumstances; loss of 
earnings after retirement age

Crittenden......133

Court-ordered trusts and attributable assets
Geeves......134

Income and assets test: whether loan to 
company for principal home can be 
disregarded

Hanrick......134

Disability support pension debt: special 
circumstances

Boyd.......135

Disability support pension overpayment: good 
faith; failure to notify

Goubran......136

Federal Court Decisions

Eligibility for social security benefits: Refugee 
and Stateless Persons Conventions

Golovcenco......138

FTB debt: residential qualification; waiver
Dranichnikov......138

Vol. 5, No. 10, August 2003



126 Opinion

migrant and the implications o f this 
commitment. From 1 July 2004 on, 
although the Department o f Immigra­
tion and Multicultural and Indige­
n o u s A ffa irs  w ill  c o n tin u e  to 
determine whether a prospective mi­
grant should be subject to an Assur­
ance o f Support, Centrelink will 
administer the assurance proposal un­
der social security law and will ad­
minister the scheme, on behalf of 
DFaCS.

• A reduction in the allowable period of 
temporary overseas absence for most

pensions and allowances to 13 weeks 
(from 26 weeks). The measure will 
not affect people who are overseas at 
the time of implementation, age pen­
sioners, people receiving pensions 
that are granted under an international 
social security agreement with another 
country, or Austudy payment and 
youth allowance recipients undertak­
ing approved overseas study.

• Newstart allowance claimants who 
have child support liabilities will be 
referred to community-based pro­
grams to increase their parenting and

relationship skills, with a view to 
achieving a higher level o f voluntary 
compliance with child support obli­
gations and reduced periods of unem­
ployment.

• Continued simplification of the social 
security legislation, in particular a re­
duction in the number of rate payment 
calculators and a simpler approach to 
the legislative provisions dealing 
with rent assistance.

[A.T.]

Administrative Appeals Tribunal

Austudy: ‘particular 
study period’
SECRETARY TO THE DFaCS and
ZHANG
(No. 2003/433)

Decided: 7 May 2003 by R.P.
Handley.

Background

Z h an g  c la im e d  and  w as g ra n te d  
Austudy from March 2001 when he 
commenced a Bachelor o f Information 
and C om m unication Technology at 
W ollongong University. A full-time 
study load at Wollongong is 48 points 
per academic year.

He enrolled in five subjects each se­
mester, but, after suffering the theft and 

^torching o f his car in late May 2001, 
amended his enrolment for the ‘autumn 
session’, withdrawing from one subject. 
Loss of the car was traumatic, made 
transport for him and his family very dif­
ficult and involved the loss o f study ma­
te r ia ls  n e c e s s a ry  fo r  h is  exam  
preparation.

In late June, early July 2001, Zhang, 
still affected by the theft and destruction 
o f his car, consulted university staff who 
advised him that he should maintain a 
minimum o f 36 points over the year. Ac­
cordingly, he amended his ‘spring ses­
sion’ enrolment, reducing his enrolment 
to two subjects, or 12 points. Fie also 
completed some subjects in the ‘sum­
m er’ session. He completed a total o f 42 
points in 2001.

On 30 January 2002, after a data 
match exercise, Centrelink raised a debt 
o f $4686.08 for the period 3 July 2001 to 
23 January 2002, on the basis that he had 
not been a full-time student in semester 

stw o ( ‘spring’ session). On 29 September

2002 the SSAT set aside the decision, 
determining that the relevant study pe­
riod was the 2001 academic year, and 
that Zhang had undertaken full-time 
study in that period, completing 42 of 48 
points.

The law

Section 568 o f the Social Security Act 
1991 (the Act) establishes that a person 
must, among other things, satisfy the ac­
tivity test to qualify for Aus tudy. Section 
5 69A provides that the activity test can 
be satisfied by being a full-time student 
enrolled in an approved course of educa­
tion. Section 569C defines full time 
student:

569C. For the purposes of this Subdivision, 
a person is afull-time student in respect of a 
course if:

(a) in the case of a person who is enrolled in 
the course for a particular study_period 
(such as, for example, a semester) — the 
person is undertaking at least three quarters 
of the normal amount of full-time study in 
respect of the course for that period; or

(b) in the case of a person who intends to en­
rol in the course for a particular study period 
— the person intends to undertake at least 
three quarters of the normal amount of 
full-time study in respect of the course for 
that period.

Section 569E defines normal amount 
of full time study as the standard student 
load determined by the institution for 
that course, under s.39(2) of the Higher 
Education Funding Act 1988.

The issue

The issue to be determined was whether 
the ‘particular study period’ was the 
2001 academic year, or each semester of 
that year.

The submissions

The Department referred to the Depart­
mental Guide to Social Security Law 
which states that student w orkload 
should be assessed on a semester basis 
unless they are undertaking any year 
long subjects. Zhang was therefore not a 
full-time student in the ‘spring’ semes­
ter, being enrolled in only 12 points, and 
having no year long subjects. It was ar­
gued that there was no latitude in the 
legislation for spreading spring session 
workload over the spring and summer 
sessions. The facts were distinguished 
from those in Secretary, DFaCS and 
Machan [2001] AATA 434 in which the 
institution considered the student full 
time throughout the year and it was sub­
mitted that Coleman and Secretary to 
the DFaCS [2002] AATA 772 should be 
followed.

Zhang argued that when he enrolled 
in March 2001 he enrolled for the 2001 
academic year. Consequently the rele­
vant study period was the 12 months 
from early March 2001 to late February 
2002, in which time he had completed 
42 of 48 points (87.5%). He also submit­
ted that if there was a debt it should be 
waived under S.1237AAD of the Act 
due to the special circumstances in his 
case.

The findings

The AAT accepted that the destruction 
of Zhang’s car on 27 May 2001, shortly 
before exams, had a significant and trau­
matic effect on him. Also, that he relied 
on university advice in amending his en­
rolment and spreading the ‘spring’ ses­
sion workload across the ‘spring’ and 
‘summer’ sessions. He attempted, un­
successfully, to notify Centrelink of his 
changed enrolm ent. He com pleted 
87.5% of the normal full- time workload 
over the academic year and believed
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