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Background
Mr and Mrs PP had debts raised against 
them in respect of unemployment benefit 
and newstart allowance paid to Mr PP of 
$29,865.24 and partner allowance paid to 
Mrs PP o f $2353.26, over the period 12 
October 1990 to 21 June 1995 because 
Mr PP had not correctly declared his 
wife’s earnings from employment in his 
fortnightly continuation forms.

The Tribunal made the following rel­
evant findings in respect o f Centrelink’s 
actions in recovering the overpayments:
•  On 23 October 1990, Centrelink ob­

tained information from Mrs PP’s 
employer that her gross fortnightly 
earnings were $640.

• On 30 October 1991 Centrelink con­
tacted Mrs PP’s employer regarding 
her wages and was advised that Mrs 
PP’s gross wage was $371.60 a fort­
night. Centrelink did not code Mrs 
PP’s income on Mr PP’s file.

•  On 7 August 1992 Centrelink was 
provided with a copy of Mrs PP’s 
1991/1992 group certificate, with 
gross earnings o f $14,814.36.

• On 26 May 1993 Centrelink became 
aware that Mr PP had been declaring 
amounts representing weekly rather 
than fortnightly earnings for Mrs PP. 
A file note was made to investigate a 
possible overpayment.

•  No action was taken by Centrelink re­
lating to recovery o f the debts be­
tween 26 May 1993 and 2 January 
2002, when the decisions under re­
view were made.

• A payment o f $10,000 was made on 
17 April 2002 for Mr PP’s newstart 
allowance debt.
The issue was whether the debts were 

recoverable given that there had been 
co n sid e rab le  delay  in ra is in g  the 
overpayments.

Decision
The relevant statutory limitations with 
regard to the recovery o f debts are set 
out in Part 5.3 (Chapter 5) o f the S ocia l 
Security A c t 1991 (the Act). The Full 
Federal Court in Walker v Secretary, D e ­
p a rtm en t o f  S ocia l Security  (1995) 56

FCR 354, held that Chapter 5 of the 
Socia l S ecurity A c t 1991 (the Act) com­
prises:

... a code which prescribes the exclusive 
methods whereby recovery can be lawfully 
effected of those social security and other 
benefits listed in s. 1222(1).

In.summary, these exclusive meth­
ods include recovery by deduction from 
social security payments (s. 1231 and
1231 A), legal action (s.1232), or gar­
nishee notice (s. 1233). Section 1231 of 
the Act places a limitation period of six 
years on the commencement of recovery 
of debts by deductions to a person’s so­
cial security payments. Subsections 
1231(2 A), (2B), (2C), (2D) and (2E) set 
out different commencement points for 
the six-year period according to the cir­
cumstances. In general, ss. 1231,1232 
and 1233 provide that recovery cannot 
be commenced:

... after the end of the period of 6 years start­
ing on the first day on which an officer be­
comes aware, or could reasonably be 
expected to have become aware, of the cir­
cumstances that gave rise to the debt.

The Tribunal found that there were 
several occasions during the period in 
question when Centrelink had informa­
tion about Mrs PP’s actual earnings or 
problems with the amounts declared by 
Mr PP. It was clear that on 26 May 1993, 
Centrelink had information that Mr PP 
had been under-declaring his wife’s in­
come for some time, giving rise to an 
overpayment. Given that no action was 
taken at that time and Mr PP continued 
to record similar amounts for his wife’s 
earnings until the end of the period in 
question, the Tribunal was satisfied that 
Centrelink could reasonably be ex­
pected to be aware that both Mr and Mrs 
PP’s rate of payments were being calcu­
lated on incorrect income figures.

In determining the application of the 
six-year limitation period on the recov­
ery of Mr and Mrs PP’s debt, the Tribu­
nal also considered the exceptions set 
out in the legislation. Sections 1231,
1232 and 1233 all contain the following 
three exceptions to the six-year limita­
tion period:

•  there has been part-payment of the debt 
during the six year period (recovery 
must then be commenced within 6 years 
of the date of part-payment);

•  there has been acknowledgement by the 
debtor of his or her debt during the six 
year period (recovery must then be com­
menced within 6 years starting on the 
date of acknowledgement); or,

•  within the 6 year period there has been 
either: action taken under one of the 
other sections dealing with methods of 
recovery; or a review of a file relating to 
action for the recovery of the debt; or 
other internal Departmental activity re­
lating to action for the recovery of the 
debt (recovery must then be com­
menced within the period of 6 years af­
ter the end o f such activ ity ) 
(ss.123 l(2 E )(iii) , 1232(6) and 
1233(7E)).

The first two exceptions did not ap­
ply in Mr and Mrs PP’s cases. The Tribu­
nal therefore considered the meaning of 
‘Review of a file relating to action for 
the recovery of the debt; or other inter­
nal Departmental activity relating to ac­
tion for the recovery o f the debt

The Tribunal was satisfied that the 
file note on Mr PP’s file dated 23 May 
1993 referring to the need to follow up a 
possible overpayment, came within the 
meaning of ‘internal Departmental ac­
tivity for recovery o f the debt’. There 
was however no evidence on either Mr 
or Mrs PP’s file o f any subsequent ac­
tion or review of their files relating to the 
recovery of the debts under review. The 
Tribunal noted that while the wording of 
s.l231(2E)(iii), 1232(6) and 1233(7E) 
is imprecise, the sections appeared to 
place an obligation on Centrelink to 
demonstrate that the required events had 
occurred, if the limitation period is to be 
traced from a date later than the receipt 
o f the alleged overpayment.

The SSAT noted that this issue, in the 
context o f s. 1231, was considered by the 
AAT in K id d  and Secretary, D epartm en t 
o f  S ocia l Security (1996) 42 ALD 429. 
In that case, the AAT held that recovery 
of the debt in question should not have 
been commenced later than six years af­
ter the date of an unsent letter to the ap­
plicant regarding her outstanding debt. 
The AAT held that the unsent letter con­
stituted the last internal departmental 
activity relating to action for the recov­
ery of the debt or overpayment and that 
later file notes and memos relating to as­
pects of the applicant’s payments did not 
come within the meaning o f ‘activity re­
lating to action for the recovery of the 
debt or overpayment’. The AAT also 
held that s. 1231 applied to the debt and 
rejected the Department’s argument that 
s.1231 applied only to the commence­
ment of recovery action and not to its 
re-commencement:

... Section 1231 (2E) is meaningless unless 
the term ‘com m enced’ also means 
‘re-commenced’. Recovery of the total
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overpayment by way of deductions from 
Mrs Kidd’s pension should not have been 
commenced later than six years after 28 
April 1987 [the date of the unsent letter to 
the applicant re her outstanding debt] when 
the last internal Departmental activity relat­
ing to action for the recovery of the debt or 
overpayment occurred ...

While the case o f Kidd, refers to re­
covery by deductions from social secu­
rity  p ay m en ts  u n d e r s .1 2 3 1 , the 
Tribunal took the view that these consid­
erations were equally applicable to the 
other methods o f recovery set out in Part 
5.3 (with the exception o f recovery un­
der s.1231 A), since these contain virtu­
ally identical wording (see s. 1232(6) 
and 1233(7E) in relation to recovery by 
legal proceedings and garnishee notice 
respectively). The Tribunal also referred 
to the po licy  g u id e lin es  for debt

recovery set out in Centrelink’s G u id e  to  
th e  S o c ia l S e c u r ity  L a w  in support o f its 
view.

The Tribunal found that Centrelink 
did not raise the debts in question until 2 
January 2002, which is more than six 
years after the last internal activity by 
the Department on 26 May 1993 relating 
to the overpayment. The debt was also 
raised more than six years after the last 
payments were made. The Tribunal was 
satisfied that Centrelink could reason­
ably be expected to be aware that both 
Mr and Mrs PP’s rate of payments were 
being calculated on incorrect income 
figures from 26 May 1993 to the end of 
the period in question, 21 June 1995. 
T here was also  no ev id en ce  th a t 
Centrelink took action or activity relat­
ing to the overpayments in question be­
tween 26 May 1993 and 2 January 2002.

Therefore the Tribunal concluded that 
the six-year statutory limitation had ex­
pired and the debts were not recoverable 
by Centrelink.

The Tribunal noted that the applica­
tion of the statutory limitation did not 
mean that the debts no longer existed 
and consequently there was no limita­
tion on Centrelink accepting voluntary 
repayments of the debt such as the pay­
ment of $10,000 made in respect to Mr 
PP’s debt on 17 April 2002. The Tribu­
nal therefore considered whether the 
legislative provisions for waiving re­
covery of debts should apply to the 
amount already paid by Mr PP, but de­
cided that there was no basis for waiving 
that portion of the debt.
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