
70 AAT Decisions

Newstart allowance: 
activity test rate 
reduction period; 
whether voluntary 
resignation; whether 
unemployment due 
to misconduct
SECRETARY TO THE DFaCS and
FOLEY
(No. 2002/626)
Decided: 26 July 2002 by 
J. Kiosoglous.

The issues
The issues in this matter were whether 
Foley resigned voluntarily from his em
ployment, and whether such resignation 
was reasonable, or whether he was dis
missed for misconduct. If the resignation 
was voluntary and was not reasonable, or 
if  it arose due to his misconduct, then an 
activity test rate reduction period applied 
to his Centrelink payments.

Background
Foley was a case manager with an insur
ance company and was previously in an
other similar company and with the 
WorkCover Authority. Between Decem
ber 1999 and May 2000 he was required 
by his employer to undergo three perfor
mance counselling interviews at which 
his work and performance were reviewed 
and strategies for improvement were out
lined. After the third such interview he 
met with his employer’s management 
staff and a union representative to discuss 
the future o f his employment with the 
company. Foley stated that he found 
these processes very stressful and felt he 
was being unfairly targeted and scruti
nised by his employer.

In August 2000 while looking for op
portunities for other employment Foley 
went into his employer’s computer sys
tem to ascertain the amount o f  work 
available through another WorkCover 
employer. He looked only at numbers of 
claims and did not read any files. Never
theless, when his employer became 
aware of this unauthorised computer ac
cess, Foley was told to either resign or 
be dismissed instantly. He was unaware 
that his actions constituted a breach of 
the conditions o f his employment and 
believed that other case managers had 
acted similarly, and thought that at most 
his actions would warrant a warning. He 
chose to resign rather than be dismissed 
as he believed a dismissal on his resume 
would prevent him securing another job, 
and he was given no opportunity to seek

legal advice or union assistance. He 
later applied for newstart allowance but 
faced an activity test rate reduction pe
riod as he had resigned voluntarily from 
his prior employment. Foley sought a 
review of this decision, which was af
firmed by an authorised review officer. 
The decision was set aside by the SSAT 
which in February 2001 found that he 
did not resign voluntarily nor was his 
employment terminated due to miscon
duct, and that therefore the activity test 
breach should not apply.

Foley was later treated for severe de
pression but was able to obtain further em
ployment as a case manager at a TAFE.

The law
The Socia l Security A c t 1991 (the Act) 
by s.628 provides that:

628. If:
(a) a person’s unemployment is due, either 

directly or indirectly, to a voluntary act 
of the person .. .and

(b) the secretary is not satisfied that the 
person’s voluntary act was reasonable

then an activity test rate reduction period ap
plies.

Section 629 of the Act provides for 
similar outcomes where the unemploy
ment arises from a person’s ‘misconduct 
as a worker’.

Misconduct as a worker
The Tribunal considered the meaning of 
‘misconduct as a worker’, and noted the 
decision in North v Television Corpora
tion  (1976) 11 ALR 599 that misconduct 
should refer to ‘... conduct so seriously 
in breach of the contract that by standards 
o f fairness and justice the employer 
should not be bound to continue the em
ployment’. Having regard to this and the 
examples given in the Guide to Social Se
curity L aw  (which gave examples of mis
conduct as including fighting, theft and 
harassment) the Tribunal concluded that 
Foley’s actions could not be said to be so 
serious as to meet the North  criterion. His 
unemployment could not therefore be 
said to be due to misconduct and so s.629 
of the Act was inapplicable.

Unemployment due to voluntary act
The Tribunal then considered whether 
Foley’s unemployment was due to his 
own voluntary act. The Tribunal con
cluded that, given the context of a series 
of employment performance interviews, 
Foley’s employer was keen to terminate 
his employment and had failed to ensure 
that his rights were not prejudiced. He 
was not in a financial position to chal
lenge any dismissal via unfair dismissal 
provisions. He was given no opportu

nity to seek advice as to the options pre
sented to him, was denied natural justice 
in the process, and in the circumstances 
‘... took the only course that any reason
able person confronted with a similar 
situation would have taken’. The Tribu
nal concluded that even if  it was consid
ered that Foley had resigned voluntarily, 
his resignation was reasonable in the cir
cumstances. Hence s.628(b) of the Act 
was not satisfied, and no activity test 
rate reduction period was applicable.

Formal decision
The Tribunal affirmed the decision un
der review.

[P.A.S.]

Assets test: value of 
loan
O’BRIEN and SECRETARY TO 
THE DFaCS 
(No. 2002/822)
Decided: 27 September 2002 by 
B.J. McCabe.

Background
O ’Brien claimed newstart allowance. 
This was granted by Centrelink and later 
cancelled after additional information 
was received. The reason for cancella
tion was that O ’Brien loaned funds to a 
family trust. This was considered an as
set and the total value o f O ’Brien’s as
sets exceeded the threshold for payment 
o f newstart allowance.

Centrelink’s decision was affirmed 
by the Social Security Appeals Tribunal. ' I

The issue
The issue in dispute in this appeal was the 
value of the loan made to the family trust.

The facts
O ’Brien established a family trust of 
which he was the sole beneficiary and a 
director of the trustee company. The 
trust purchased a business and $50,000 
worth of shares as an investment. These 
purchases were funded by a loan made 
by O ’Brien to the trust of approximately 
$200,000.

D ocum entation show ed that the 
amounts were provided to the trust as a 
loan rather than a capital investment al
though the evidence of O ’Brien indicated 
that the amounts were on ‘capital ac
count’. Further documentation included 
a statement that ‘security/liability of the 
loan is limited to available funds’.
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The submissions

O ’Brien argued that he was not legally 
obliged to repay the full amount o f the 
loan at any particular time. He argued 
that the value o f the loan should be lim
ited to the ‘borrowers maximum liabil
ity at any point’.

The Department used the face value 
o f the debt for the purposes o f the assets 
te s t  a lth o u g h  it  a llo w e d  som e 
discounting.

The findings

The Tribunal considered s. 1122 of the 
S o cia l S ecurity A c t 1991  and the docu
m entation provided by O ’Brien. It 
stated:

The applicant’s argument has some attrac
tion. If an advance is made pursuant to a 
loan, and the terms of the loan provide for 
repayment of an amount less than the face 
value of the loan, there is no reason why the 
discounted amount should not be the rele
vant figure for the purposes of s. 1122. But 
the loan documentation must clearly evi
dence that intention. The documentation in 
this case does not meet that requirement. It 
seems to me the applicant is attempting to 
formalise and explain what was in fact a 
loose arrangement that had not been negoti
ated at arms’ length.

(Reasons, para. 17)

The Tribunal then considered the 
case ofJoyce  an d  R epatria tion  Com m is
sion  (AAT 10410, 15 September 1995). 
In this case a loan was made to a trust 
and the applicant argued that the value 
o f the loan should be the market value of 
the assets if  the loan was called in. The 
AAT rejected this argument, acknowl
edging that the assets would not meet 
the value o f the loan at the time but noted 
that this situation may change and re
payment may be possible in the future.

The Tribunal agreed with this ap
proach and noted that O ’Brien had not 
attempted to call up the loan from the 
trust so that a definite value could be 
ascertained.

The Tribunal concluded that s.1122 
requires the face value o f the loan to be 
used, ‘unless some other amount is re
payable under the terms o f the agree
ment’. In this case there was no clear 
agreement about the amount payable by 
the trust and there was no demand for re
payment. Consequently the face value 
o f the loan should be used for the pur
pose o f the asset test.

Formal decision

The AAT affirmed the decision of the 
SSAT.

IR.P.

Age pension: 
income test and life 
assurance
DAVIES AND SECRETARY TO 
THE DFaCS 
(No. 2002/904)

Decided: 3 October 2002 by Senior 
Member W.J.F. Purcell.

Background

In 1985 Davies changed jobs and re
quested that a non-exempt policy be re
assigned as an endow m ent policy. 
Consequently a life assurance policy 
was created. Prem ium s were set at 
$ 1200 a year and the policy was payable 
on 28 March 2001 (Davies’ 65th birth
day), or, alternatively, on his death.

In March 2001, Davies became eligi
ble for age pension and he advised o f the 
surrender o f his policy. Centrelink as
sessed the sum o f $ 15,772 as income for 
a period o f 12 months commencing on 
April 2001. This decision, in itself had 
no impact on his pension until August 
2001 when he advised the Department 
o f changes to his combined assets. As a 
consequence his pension became sub
ject to the income test and his rate was 
struck at $261.90 a fortnight. On appeal 
to the SSAT, the income amount was 
discounted by the value o f bonus addi
tions o f $2164.91 which in turn reduced 
the amount to be maintained as income 
to $13, 607.09.

Legislation

The relevant sections o f the S ocia l Secu
r ity  A c t 1991  (the Act) considered by the 
Tribunal were ss.8 and 1073:

income, in relation to a person, means:
(a) an income amount earned, derived or 

received by the person for the person’s 
own use or benefit; or

(b) a periodical payment by way of gift or 
allowance; or

(c) a periodical benefit by way of gift or al
lowance;

but does not include an amount that is ex
cluded under subsection (4), (5) or (8);

income amount means:

(a) valuable consideration; or
(b) personal earnings; or
(c) moneys; or
(d) profits;

(whether of a capital nature or not);

(11) An amount received by a person is an 
exempt lump sum if:

(a) the amount is not a periodic 
amount (within the meaning of 
subsection 10(1 A)); and

(b) the amount is not a leave payment
w ithin the m eaning o f points 
1067G-H20, 1067L -D 16 and
1068-G7AR; and

(c) the amount is not income from remu
nerative work undertaken by the per
son; and

(d) the amount is an amount, or class of 
amounts, determined by the Secretary 
to be an exempt lump sum.

Note: Some examples of the kinds of lump 
sums that the Secretary may determine to be 
exempt lump sums include a lottery win or 
other windfall, a legacy or bequest, or a 
gift—if it is a one-off gift.

Section 1073 (1)

Subject to points 1067G-H5 to 1067G-H20 
(inclusive), 1067L-D4 to 1067L-D16 (in
clusive), 1068-G7AA to 1068-G7AR (in
clusive), 1068A-E2 to 1068A-E12 
(inclusive) and 1068B-D7 to 1068B-D18 
(inclusive), if a person receives, whether 
before or after the commencement of this 
section, an amount that:

(a) is not income within the meaning of Di
vision IB or 1C of this Part; and

(b) is not:
(i) income in the form of periodic 

payments; or
Jii) ordinary income from remunera

tive work undertaken by the per
son; or

(iii) an exempt lump sum. 
the person is, for the purposes of this Act, 
taken to receive one fifty-second of that 
amount as ordinary income of the person 
during each week in the 12 months com
mencing on the day on which the person be
comes entitled to receive that amount.

Submissions

Davies argued that his endowment pol
icy operated during its term of 16 years 
in the same way as a superannuation in
surance policy. The end benefit pro
vided for retirement in the same way as 
superannuation would. The Act (until 
1983) treated this type of insurance, as 
well as superannuation insurance, as an 
exempt lump sum.

The current Act does not mention en
dowment insurance and departmental 
guidelines which changed from July 
1997 treated bonuses as income for a pe
riod of 12 months. Davies argued that 
this guideline was harsh, inequitable 
and discriminatory and that no income 
should be maintained.

Davies submitted that the decision 
should be made under s.8(ll)(d) ex
empting the bonuses for the same rea
sons that applied prior to July 1997.
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