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drug and alcohol problem that he had 
had since age 15. By the time of the acci
dent, employers, including his family, 
were no longer prepared to take him on 
because he was considered not to be a re
liable worker.

Following the accident, Robinson 
spent approximately 27 months in resi
dential, drug and alcohol rehabilitation 
clinics. The rehabilitation proved suc
cessful and from about September 2000, 
Robinson had been working as a carpen
ter on a contract basis. The injury to his 
arm suffered as a result o f the accident, 
had not caused him problems in the type 
of work he did, being the construction of 
timber decks and pergolas. During the 
period from the date of the accident until 
he had resumed work, Robinson had 
been paid social security payments.

On 5 December 2000, judgment was 
awarded in Robinson’s favor in respect 
of his injuries sustained in the accident. 
The award o f damages was $54,271 
comprised of $ 14,000 for non-economic 
loss under the relevant state motor acci
dents legislation and $271 for agreed 
out-of-pocket expenses. The balance, 
$40,000, was awarded for diminution in 
future earning capacity. There was no 
claim for loss of past earnings because 
Robinson had been unemployed for 
some months at the time o f the accident. 
The Court noted that ‘It appears that his 
unemployment was wholly or partly re
lated to the fact that at the time he was 
abusing alcohol and involved with ille
gal substances’.

Special circumstances: the arguments
On behalf o f Robinson, it was argued 
that he was unable to work after the acci
dent due to his drug dependency prob
lem and it was emphasised that there had 
been no award of special damages in re
spect o f lost earnings up to the date of 
the judge’s verdict. The submission was 
that there had been no double dipping by 
Robinson because there was no causal 
connection or relationship between the 
social security allowances he received 
following the accident and the injuries 
sustained in the accident. The statement 
o f facts and contentions submitted, had 
contended that during the period after 
the accident until he had resumed work, 
Robinson had not been entitled to com
pensation for that period and therefore 
Centrelink was not entitled to recover 
the amount paid on the basis that Robin
son would have been on social security 
payments notwithstanding the accident.

The Department argued that strict ad
herence to the statutory provisions deal
ing with compensation recovery was 
m andatory and to do so would not

amount to a special circumstance, as 
there was nothing unfair or unjust in fol
lowing the process laid down in the leg
islation. Further, it was submitted that 
the discretion in s. 1184 of the Socia l Se
curity A c t 1991  (the Act) should not be 
exercised as Robinson’s circumstances 
were not unusual.

Discussion

The Tribunal, while not satisfied that 
there was anything in Robinson’s finan
cial circumstances that was unusual or 
uncommon, noted the judgm ents o f 
Neaves J in Com m onw ealth  v D aniels
(1994) 33 ALD 111 and Drummond J in 
Secretary, D epartm en t o f  F am ily and  
Com m unity S ervices v E dw ards (2000) 
105 FCR 220 and held that it was rele
vant to take into account any absence of 
a causal relationship between a person’s 
social security entitlements and a pay
ment of compensation, as a matter rele
vant to the exercise o f the discretion in 
s. 1184(1) o f the Act.

The Tribunal found that neither the 
sickness allowance nor the newstart al
lowance that he received during the pre
clusion period was causally related to 
the injuries suffered in the February 
1997 accident, the incapacity arising 
therefrom or the compensation awarded 
in December 2000. It was the Tribunal’s 
view that the social security payments 
received during the preclusion period 
were by reason o f his alcohol and drug 
dependency and his attendance at reha
bilitation courses. The Tribunal noted 
that the judge’s verdict had not included 
any assessment for a component o f spe
cial damages being earnings lost as a re
sult o f injuries received in the accident, 
as opposed to the $40,000 awarded for 
diminution in future earning capacity.

The Tribunal concluded that there 
had been no double dipping and consid
ered it would be ‘unfair, unintended or 
u n ju s t’ to reco v er the com pensa
tion-affected payments during the pre
clusion period.

Formal decision

The Tribunal set aside the decision un
der review and substituted a new deci- 
s io n  th a t,  g iv e n  th e  s p e c ia l  
circumstances of the case, the payment 
o f $40,000 being part o f Robinson’s 
com pensation  paym ent, should be 
treated as not having been made.

[G.B.]

Compensation: 
periodic 
compensation 
payments; special 
circumstances
HANRAHAN and SECRETARY 
TO THE DFaCS 
(No. 2002/1128)

Decided: 4 November 2002 by 
Dr J.D. Campbell.

Background
Hanrahan had been involved in two mo
tor vehicle accidents in 1993 and 1994, 
and after the last accident he had not 
w orked. As a consequence o f  his 
work-related accidents, Hanrahan was 
in receipt o f periodic compensation pay
ments, which amounted to $601 gross 
(or $526 net) a fortnight. In 1995/96, 
Hanrahan’s vision deteriorated to the 
point that his vision was less than 6/60 in 
each eye and as a consequence he was 
deemed to be legally blind. He suffered 
from a genetic eye disorder, namely 
Retinitis Pigmentosa. In August 2001, 
he lodged a claim for a disability support 
pension (DSP). While, he qualified for 
DSP, his payment rate was nil because 
his periodic compensation payment rate 
was greater than the DSP rate.

Issue
The relevant issue in this matter was 
whether special circumstances existed 
th a t w o u ld  a llo w  a ll o r p a r t  o f  
Hanrahan’s periodic compensation pay
ments to be treated as not being paid.

Special circumstances
The S ocia l Security A c t 1991 (the Act) 
by s. 1184 provides that the whole or part 
o f a compensation payment may be 
treated as not having been made, if it is 
considered ‘appropriate to do so in the 
special circumstances of the case’. In 
considering the special circumstances 
discretion, the Tribunal noted the deci
sions o f Secretary, D epartm en t o f  Social 
Security v Smith (1991) 30 FCR 56, Sec
retary, D epartm en t o f  S ocia l Security  v 
H ulls (1991) 22 ALD 772, Secretary, 
D epartm en t o f  Socia l Security  v Ellis
(1997) 46 ALD 1 and K irkbrigh t v  Sec
retary, D epartm en t o f  F am ily and Com 
m unity Services  (2000) 106 FCR 281, 
and held that the lack o f a causal rela
tionship between injury and benefit is a 
factor relevant to the determination. The 
Tribunal found that the compensation 
injury that gave rise to the compensation 
periodic payments and the blindness

Vol. 5, No. 6, December 2002



68 AAT Decisions

which gave rise to the claim for DSP 
were unrelated.

The Tribunal also noted that blind
ness as the medical condition which led 
to the claim for DSP is given a particular 
status under the Act vis-a-vis other med
ical conditions. The Tribunal noted that 
it was not subject to the very particular 
requirements as to assessment and resul
tant inability to work that other medical 
conditions were. The Tribunal consid
ered that a particular status is given to 
blindness because it is a disability that 
requires particular assistance, in order 
for the blind person to cope and manage 
everyday affairs.

The Tribunal found that it was a com
bination o f Hanrahan’s blindness and 
continuing work-related injuries that 
prevented him from working and re
stricted his freedom of movement in the 
wider community. The Tribunal ob
served that:

The disability of blindness imposes particu
lar costs upon individuals as they endeavour 
to move as freely as possible in a wider soci
ety, to escape social isolation; to replace 
previous modes of communication and 
learning with new modes; and to endeavour 
to carry on a lifestyle consistent with their 
disability. The Tribunal also accepts that 
had blindness occurred as a result of a work 
related injury, such issues would have been 
considered in determining the compensa
tion quantum.

The Tribunal found that the lack o f a 
causal relationship between the injury 
and the benefit had created an environ
ment where the financial imperatives 
surrounding the pensionable disability 
o f blindness were being unfairly con
tained by a strict interpretation o f the 
statute. After accepting that Hanrahan’s 
disposable income did not meet his nec
essary annual expenditure, it found that 
the unfairness extended to depriving 
him o f some financial assistance that 
would allow him to maintain his inde
pendence, cope with his disability and 
continue to live in an environm ent 
which was compatible with his desire 
for relative independence. The Tribunal 
concluded that given these factors, spe
cial circumstances existed.

Formal decision
The Tribunal set aside the decision un
der review and substituted a decision 
that special circumstances existed and 
one half o f the periodic compensation 
payments were to be treated as not be
ing, or liable to be paid.

(G.B.]

Newstart allowance: 
activity test; moving 
to area of lower 
employment 
prospects
SECRETARY TO THE DFaCS and
MARKOVIC
(No. 2002/908)
Decided: 24 September 2002 by 
W.J.F. Purcell.

The issue
The issue in this matter was whether 
Markovic had sufficient reason for his 
move of residence or, if  not, whether he 
had reduced his employment prospects by 
moving from Perth to live in Coober Pedy.

Background
Markovic emigrated with his wife from 
Bosnia to Australia, in 1970. He worked 
in the construction industry in Western 
Australia for many years, sustaining a 
back injury in 1987, and later worked on 
light duties, in a pizza parlour and casu
ally, ceasing work in December 2000. He 
and his wife visited Coober Pedy in early 
2001, where he met up with his cousins 
who had previously lived in Perth. The 
cousins invited Markovic to open a lunch 
bar adjoining their opal shop in Coober 
Pedy, which Markovic decided to do. He 
then approached Centrelink in January 
2001 to enquire about newstart allowance 
(NSA) should the business venture not 
succeed, stating that he was not applying 
for any work in Perth as he was about to 
move to Coober Pedy. His NS A applica
tion was refused on the basis that he did 
not satisfy the activity test. On 2 February 
2001 Markovic moved to Coober Pedy, 
and on 6 February 2001 Centrelink im
posed a 26-week non-payment period on 
him, arguing that he had reduced his em
ployment prospects by moving to Coober 
Pedy. This decision was affirmed by an 
Authorised Review Officer, but on 27 
April 2001 the SSAT set aside the decision 
and determined that Markovic did have 
sufficient reason for moving to Coober 
Pedy and so satisfied the activity test. The 
proposed business venture did not eventu
ate in Coober Pedy, but Markovic re
mained living there with his wife, and 
sought alternative employment.

The law
The Social Security A ct 1991 (the Act) 
provides by s.601 (1) that to satisfy the ac
tivity test (necessary to qualify for NS A) a 
person must be ‘... actively seeking; and 
... willing to undertake ... paid work 
Sections 634(1) and (3) provide:

634.(1) Subject to subsections (1B) and (2), 
if, in the opinion of the Secretary, a person 
has reduced his or her employment pros
pects by moving to a new place of residence 
without sufficient reason, a newstart allow
ance is not payable to the person for 26 
weeks.

634.(3) For the purposes of subsection (1), a 
person has a sufficient reason for moving to 
a new place of residence if and only if the 
person:
(a) moves to live with a family member 

who has already established his or her 
residence in that place of residence; or

(b) moves to live near a family member 
who has already established residence 
in the same area; or

(c) satisfies the Secretary that the move is 
necessary for the purposes of treating or 
alleviating a physical disease or illness 
suffered by the person or by a family 
member; or

(d) satisfies the Secretary that the person 
has moved from his or her original 
place of residence because of an ex
treme circumstance which made it rea
sonable for the person to move to the 
new place of residence (for example, 
the person had been subjected to do
mestic or family violence in the original 
place of residence).

In effect, s.634(3) requires that, to be a 
‘sufficient reason’ for moving to a new 
place of residence, a person must move in 
order to live with or near a family mem
ber, to treat or alleviate a physical illness 
or disease, or for some extreme circum
stance. The term ‘family member’ is de
fined in s.23(14) of the Act to include:

23.(14) For the purposes of this Act other 
than Part 2.11 and the Youth Allowance 
Rate Calculator in section 1067G, each of 
the following is a family member in rela
tion to a person (the relevant person):
(a) the partner, father or mother of the rele

vant person;
(b) a sister, brother or child of the relevant 

person;
(c) any other person who, in the opinion of 

the Secretary, should be treated for the 
purposes of this definition as one of the 
relevant person’s relations described in 
paragraph (a) or (b).

Discussion
The Tribunal noted that there was no 
dispute that the relevant employment 
prospects and job opportunities were 
considerably less in Coober Pedy than in 
Perth. The Tribunal also noted that 
Markovic’s cousins did not fall within 
the definition of ‘family members’ as 
provided in s.23( 14) of the Act. Never
th e le ss . the  T ribuna l found  th a t 
Markovic had moved to Coober Pedy to 
undertake paid work (which, it was ac-

Social Security Reporter


