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Disability support 
pension: whether 
medical condition 
fully treated and  
stabilised
SOE and SE C R E TA R Y TO  T H E
DFaCS
(No. 2002/926)
Decided: 15 October 2002 by S.Webb. 

Background
Soe arrived in Australia from Myanmar 
(formerly Burma) on 22 November 
1996 and was granted permanent resi
dency status. He was diagnosed with 
Chronic Hepatitis C in September 1999. 
He commenced antiviral treatment for 
this condition at Concord Hospital in 
January 2000. Soe lodged a claim for 
disability support pension on 15 Decem
ber 2000. Medical examinations were 
conducted on 1 December 2000,15 Jan
uary 2001, 29 January 2001, 3 May
2001, 7 May 2001 and 8 May 2001. 
Soe’s claim was rejected in May 2001. A 
subsequent claim for disability support 
pension was granted in May 2002.

Issues
The issue was whether Soe met the re
quirements of s.94 of the S ocia l Security  
A ct 1991 (the Act) and qualified for dis
ability support pension prior to May
2002.

Legislation
The legislation setting out the qualifica
tions for disability support pension is 
contained in s.94(l), (2), (3), (5) and (6) 
of the Act. Details o f start day of pay
ment are contained in Clauses 3 and 4 of 
Part 2 of Schedule 2 to the S ocia l Secu
rity  (Adm inistration) A c t 1999  (the SSA 
Act).

W as the co n d itio n  tre a te d  and  
stabilised?
In 1999, Soe moved from Melbourne to 

Sydney for treatment. He was referred by 
his general practitioner to the Liver 
Clinic at Concord Hospital for treatment. 
He participated in a new treatment. He 
was advised that there may be strong side 
effects and there was no assurance of a 
cure: there was a 50:50 chance. The treat
ment program commenced in January 

^ 2 0 0 0  for an initial period of six months.

There were significant side effects. The 
first period o f treatment did not cure the 
disease, although the treating doctors 
told him that they thought the disease 
was responding to the treatment. Soe felt 
it was getting worse.

Treatment continued for a second 
six-month period. During this period of 
treatment his symptoms became worse 
and his beard turned white. Soe was de
pendent on a newstart allowance and it 
was necessary for him to obtain certifi
cates from his doctors as he was being 
urged by Centrelink to seek employ
ment and attend interviews. He could 
not work because o f  his condition, 
which was on-going and not responding 
to the treatment. His situation was made 
worse by the treatment, which had awful 
side effects and rendered him unable to 
look for work or even resume his stud
ies. This was why he lodged a claim for 
DSP in December 2000.

Soe’s treatment ceased for a period in 
early 2001. His doctors told him that 
there was still a chance that further treat
ment could be effective. The treatment 
recommenced for a third period of six 
months on 11 April 2001. This did not 
improve his condition and a fourth period 
o f treatment ensued. However, he was 
unable to cope with the side effects as 
well as the symptoms of the disease, and 
so ceased the treatment two months later.

Soe submitted that this treatment was 
a trial. The doctors did not know if  it 
would be effective or cure him. It had 
not. He acknowledged that the treating 
doctors had completed Centrelink re
ports indicating that his condition was 
improving or still being treated. This, he 
thought, reflected their hopes for the 
treatment. But his condition was not 
cured or improved. The treatment had 
not worked.

There was no dispute that Soe had 
chronic Hepatitis C. But there was con
flicting medical evidence about the sta
tus o f the disease and its prognosis 
especially in relation to Soe’s ability to 
resume study or work. The Tribunal 
listed the detail o f the various medical 
reports. The Tribunal also noted the 
Treatment Protocol.

Soe submitted that his illness may 
have been considered to be temporary at 
some time in the early stages but the pas
sage of time had proved that the disease 
was not temporary. He argued that his

claim had been assessed on the informa
tion provided by doctors, some of whom 
had not even examined him or spoken 
with his treating doctors at the Concord 
Hospital. He further argued that the med
ical assessment of his condition required 
expertise in the treatment of Hepatitis C.

Soe submitted that during the rele
vant period he had already received 
treatment for more than 12 months. He 
agreed to participate in a second treat
ment program because he wanted to be 
cured, but this meant his treatment was 
prolonged with an uncertain prognosis 
and as a consequence his condition had 
been characterised as ‘temporary’.

The Department submitted that Soe’s 
condition during the relevant period was 
not sufficiently treated and stabilised to 
be diagnosed as a permanent condition. 
They referred to paragraphs 4, 5, and 6 
of the Introduction to the Impairment 
Tables at Schedule 1B of the Act. For a 
condition to be deemed as permanent it 
must be fully diagnosed, treated and sta
bilised, with all reasonable treatment 
having been tried.

The Department submitted that un
less the effect of the treatment is known, 
a condition cannot be considered perma
nent and assigned an impairment rating. 
Soe’s condition was responding to treat
ment prior to and during the operative 
period, as confirmed by the contempora
neous medical reports. A condition that 
is responding to treatment cannot be 
considered fully treated or stabilised.

The Tribunal found that the relevant 
period under review was from when Soe 
lodged a claim for DSP on 15 December 
2000 and for 13 weeks after (pursuant to 
subclause 4( 1) at Part 2 of Schedule 2 of 
the SSA Act). The Tribunal fouid that 
Soe had a physical impairment (Chronic 
Hepatitis C).

The Tribunal found that Sos com
pleted a 12-mon th treatment period on 
27 January 2001. Soe subsequently 
agreed to participate in a second trial 
treatment program (commencing April
2001) and the Tribunal found tiat this 
program was an experimental study. Soe 
had been treated in accordance with the j 
Treatment Protocol and therefore, for 
the purpose of the experimenta study, 
was considered to be a ‘na:ve patient 
who has failed to respond to 24 weeks of 
standard therapy with interferon alfa-2b j
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with compassionate use o f ribavirin’ 
(Reasons, para. 40).

The Tribunal referred to paragraph 6 
o f the Introduction to the Impairment 
Tables set out at Schedule IB of the Act.

The Tribunal finds that the Applicant has 
undergone treatment of a character and du
ration accepted by experts in the treatment 
of Chronic Hepatitis C as sufficient to effect 
a positive response in his condition and, in 
the absence of a suitable positive response, 
ceased that treatment.

(Reasons, para. 42)
The Tribunal noted that there was lit

tle evidence to support the proposition 
that Soe’s condition was improving or re
sponding positively to the treatment. The 
Tribunal found that the further treatment 
program was an experimental study and 
that a substantial improvement could not 
reliably be expected and that the planned 
treatment was not o f a type regularly un
dertaken or performed with a high suc
cess rate and a low risk to the patient. 
From 27 January 2001 significant func
tional improvement could not be ex
pected to result from Soe’s planned 
participation in an experimental study. 
The Tribunal noted the medical evidence 
and found that from this date it is reason
able to consider his condition stabilised. 
Soe’s condition was not improving or re
sponding positively to treatment during 
the relevant period and it was more likely 
than not that the condition would persist 
for more than two years without signifi
cant functional improvement. Soe’s 
Chronic Hepatitis C condition was con
sidered permanent at the cessation of 
treatment on 27 January 2001.

The Tribunal then referred to Table
11.1 under the Tables for the Assess
ment o f Work-related Impairment for 
disability support pension at Schedule 
1B o f the Act. The Tribunal found an im
pairment rating of 20 points to be appro
p ria te  and  th a t Soe sa tis f ie d  the 
requirements o f s.94(l)(b) o f the Act.

The Tribunal considered Soe’s con
tinuing inability to work and noted that:

The temporary character of [Soej’s unfit
ness for work, and the likely period within 
which he may have been able to return to 
work, as recorded in the medical evidence, 
appears to reflect the expected duration of 
the treatment [Soe] was undergoing for his 
condition and the possibility that such treat
ment may have a positive effect upon his 
condition. The Tribunal has found that the 
treatment of [Soej’s condition under the 
Treatment Protocol ceased on 27 January 
2001 and, thereupon, [Soe]’s condition is 
considered permanent. The Tribunal has 
also found that it was more likely than not 
that [Soej’s condition would persist for 
more than two years without significant 
functional improvement.

The Tribunal found that Soe’s im
pairment was of itself sufficient to pre
vent him from doing any work or 
training for two years commencing on 
27 January 2001 and he had a continuing 
inability to work pursuant to s.94(2) of 
the Act and, therefore, satisfied the re
quirements o f s.94(l)(c) o f the Act.

Form al decision
The Tribunal set aside the decision un
der review and in substitution therefore 
decided that the applicant qualified for 
and was entitled to a disability support 
pension from 27 January 2001.

[M.A.N.]

Disability support 
pension: whether 
medical condition 
fully treated and  
stabilised
NEW MAN and SECRETARY TO 
T H E DFaCS 
(No. 2002/917)

Decided: 11 October 2002 by 
M.Carstairs.

Background
Newman, a 25 year old, was injured in a 
motor vehicle accident in 1996. On 5 De
cember 2000 he lodged a claim for dis
ability support pension. The claim was 
rejected on the basis that although 
Newman had an impairment rating o f 20 
points he was suitable for retraining. The 
SSAT obtained a report from an occupa
tional physician. It decided that Newman 
did not have a fu lly  docum ented condition, 
which had been investigated, treated and 
s ta b ilised  and therefore the condition 
could not be said to be permanent within 
the meaning of the legislation.

Issues
The issue was whether Newman met the 
requirements of s.94 of the Socia l Secu
r ity  A c t 1991 (the Act) to qualify for dis
ability support pension.

Legislation
The legislation setting out the qualifica
tions for disability support pension is 
contained in s.94(l), (2), (3), (5) and (6) 
o f the Act. Details o f start day o f payment 
are contained in Clauses 3 and 4 of Part 2 
o f Schedule 2 to the Social Security (Ad
ministration) A ct 1999  (the SSA Act).

W as th e  c o n d it io n  t r e a te d  an d  
stabilised?
Newman submitted that he had seen 20 
doctors who all agreed he should be 
granted disability support pension. The 
number of medical certificates that said he 
was unfit for work outweighed the single 
adverse report of the occupational physi
cian. Newman submitted that he suffered 
from arthrosis, which he described as a 
condition in which enzymes collect 
around damaged nerve tissue and was di
agnosed through magnetic resonance im
aging (MRI) dated 28 February 2001.

Newman described his limited life
style, the consequences of his condition 
and his medications. He had numerous 
hospitalisations when his pain was un
bearable. Newman indicated he had 
worked since the accident in 1996 but 
had not done so recently, after finding 
problems with insurance and the unpre
dictable onset o f back pain. He was re
cently referred to a Pain Management 
Clinic and he acknowledged that his 
treating doctors had previously recom
mended attendance at a pain clinic.

Newman submitted that there was no 
further reasonable treatment available 
and he had learned those things that he 
could do to improve his back. He sub
mitted that treatm ent im plies  some cure. 
However, his arthrosis was not going to 
go away and it was argued that pain 
management was not treatm ent.

The Department submitted that the 
question o f qualification for disability 
support pension must be determined at 
the date of claim, December 2000, and 
that qualification for disability support 
pension requires that there be a perma
nent condition, which is not likely to 
change. The Department referred to the 
Introduction to the Tables for the As
sessment o f Work-Related Impairment 
for Disability Support Pension which 
states that the condition has to be a ‘... 
fully documented diagnosed condition 
which has been investigated, treated and 
stabilised and is likely to persist for at 
least two years’.

The Tribunal referred to the cases of 
Tlonan and Secretary D epartm en t o f  
S ocia l Security  (1997) 24 AAR 467 and 
Secretary, D epartm en t o f  Socia l Secu
r ity  an d  D ye r  (1998) 51 ALD 190) 
which considered the issue of whether a 
condition is temporary or permanent.

The Tribunal noted that qualification 
for disability support pension must be 
established within three months o f a 
claim (clauses 3 and 4 of Schedule 2 of 
the SSA Act).

The Tribunal considered that numer- , 
ous m e d ic a l c e r t if ic a te s  s ta tin g y
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