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The issue
The issue before the Tribunal was 
whether the debt owed by the applicant 
should be waived in whole or part due to 
special circumstances.

Background

The Department had sought review of a 
decision of the SSAT which had af
firm ed a youth allow ance debt o f 
$483.97 for the period 10 July 2000 to 3 
April 2001 and waived recovery o f 50% 
o f the debt. The Department contended 
that there were no special circumstances 
in the respondent’s situation to justify 
any waiver of the debt.

The respondent was enrolled as a 
full-time student at the University of 
Sydney (the University) at the begin
ning of 2000 and received youth allow
ance on this basis. On 15 February 2000 
and 3 March 2000, the respondent was 
sent letters by Centrelink notifying what 
changes of circumstances he had to ad
vise. These changes included ceasing 
full-time study.

In the second semester of 2000, the 
respondent became a part-time student 
but failed to notify Centrelink. He con
tinued to receive youth allowance until 3 
April 2001 when he advised that he had 
ceased study and was about to begin 
work. A debt was subsequently raised 
against him for the period that he was a 
part-time student.

The respondent told the Tribunal that 
he had the experience in 1999 o f having 
received youth allowance while study
ing part-time and looking for work and 
had  d is c u s s io n s  in 2 0 0 0  w ith  a 
Centrelink officer about that receipt of 
youth allowance which did not result in 
an overpayment. He also told the Tribu
nal that he thought that Centrelink was 
aware of his status as a part-time student 
because when he arranged his classes 
for the second semester o f 2000 he was 
told by staff at the University, after they 
had consulted a computer screen, that 
his course choices could affect his enti
tlement to youth allowance. Thereafter, 
he assumed that the staff at the Univer
sity informed Centrelink of the study 

\  loads of students.

The respondent gave evidence o f 
making an average o f 10 to 20 job inqui
ries every week during the period 10 
July 2000 to 3 April 2001. He told the 
Tribunal that if  he had become aware 
that he was not entitled to youth allow
ance , he w ou ld  have ap p lied  for 
newstart allowance.

The respondent told the Tribunal that 
he had been thrown out o f his parents’ 
home during September 1999 and had to 
live at his girlfriend’s parent’s home un
til late in 2001. He said that when he was 
made to leave his parents’ home he felt 
very isolated and his ability to study had 
been greatly affected. He gave evidence 
of reckless expenditure on gambling and 
alcohol. He also told the Tribunal that 
while staying overnight at his girl
friend’s place in February 2002, the flat 
where he was then living caught fire, de
stroying most o f his possessions includ
ing documentary evidence, furniture 
and clothing. He had not been insured.

With respect to his current circum
stances, he told the Tribunal that he was 
currently living in shared accommoda
tion. He was not employed nor in receipt 
o f a social security payment. He told the 
Tribunal that he received some financial 
assistance from his ex-girlfriend and his 
mother with whom he has now recon
ciled. He also told the Tribunal that he 
had debts of $6000 for HECS, $2000 to 
friends and owed ‘countless’ moneys to 
his ex girlfriend and her parents, in addi
tion to any youth allowance debt that he 
might owe.

The law

There was no dispute that an overpay
ment had occurred. The critical issue 
was whether there were grounds for the 
debt to be waived.

In relation to the issue of waiver of 
debts, s. 1237AAD of the S o c ia l S ecu rity  
A c t 1991  (the Act) provides for waiver 
of a debt where ‘ ... there are special cir
cumstances (other than financial hard
ship alone) that make it desirable to 
waive ... ’ provided that the person did 
not ‘knowingly’ make a false statement 
or representation or ‘knowingly’ fail to 
comply with a provision of the Act.

Applying, C a lla g h a n  &  S e c re ta ry  
D S S  (1997) 2(9) SSR  125 the AAT found, 
on the civil standard o f proof that the re
spondent did not knowingly fail to com
ply with a provision of the Act. The 
Tribunal accepted that the respondent 
was genuinely confused by his receipt of 
youth allowance when he was a part-time 
student in 1999 and thought the Univer
sity reported changes in study loads.

After referring to B e a d le  a n d  D F S S  
(1984) 20 SSR  210, as to the meaning of 
the expression ‘special circumstances’, 
the AAT concluded that the circum
stances in which the overpayment oc
curred were sufficiently ‘unusual’ or 
‘uncommon’ to justify the description.

In particular, the Tribunal noted:
• the forced departure from his parent’s 

home at the age of 19;
• the consequent difficulties with his 

studies, lifestyle and living arrange
ments;

• the confusing effect o f his dealings 
with Centrelink concerning his 1999 
youth allowance;

• the destruction of his room and pos
sessions in a fire in February 2002. 
The Tribunal considered the SSAT’s

decision to waive 50% o f the debt and 
found that the reasoning was sound in 
that the SSAT took into account the 
competing interests of the public purse 
and those of the respondent whose cir
cumstances have been found to be spe
cial. The AAT considered that the 
Federal Court’s approach in S ecre tary , 
D e p a r tm e n t  o f  S o c ia l  S e c u r i ty  a n d  
T hom pson  (1994) 53 FCR 580, which 
concerned the discretion to disregard 
compensation paid to a person on the 
grounds of special circumstances, had 
equal application to the determination of 
amounts to be waived under the provi
sions of s. 123 7AAD of the Act. Follow
ing  th a t a p p ro a c h , th e  T rib u n a l 
considered that given the special cir
cumstances o f the respondent and given 
the public interest in the confinement of 
payment of income support to those eli
gible under the Act to receive it, that the 
appropriate amount to be waived was 
50% of the debt.

Formal decision
The Tribunal affirmed the decision un
der review.

[G.B.]
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