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flexible income support payment for 
young people which was not focused 
solely on study and that if a person is not 
studying fulltime, then he or she must do 
other things in conjunction with that 
part-time study, for example, volunteer 
work.

The Tribunal was satisfied that the 
legislation supported by the extrinsic 
evidence means that a student has to do a 
certain amount of points per semester. 
On the facts presented to the Tribunal, it 
found that Coleman fell short o f the 75% 
variation in first semester.

The Department submitted that there 
is no definition of ‘period o f study’ in 
the legislation as it was not possible to 
have one definition covering all situa­
tions. The Department breaks down the 
study period into the smallest unit possi­
ble for reasons of both consistency and 
flexibility, including distance learning 
or self-paced study. To insist on the aca­
demic year as the only relevant ‘period 
of study’ is an inflexible approach. It 
was submitted that if a person is one sub­
ject short for a semester, they can do a 
range o f activities in addition to study to 
still qualify for youth allowance, for ex­
ample, volunteer or part-time work.

The Department also referred to the 
decision of G ra y  and argued that the 
wording of s.541 B( 1 )(b)(i) o f the Act 
was not superfluous. The example o f a
semester:

was intended to direct the decision maker to 
a particular interpretation but allowing 
them to look at other study periods if the 
case so requires, for example, in the case of 
trimesters or individual topics of study. It 
was submitted that this is the only section in 
which an example is embedded in the text 
and this fact gives the example significance. 

(Reasons, para. 25).
The D epartm ent subm itted that, 

overall, the extrinsic material demon­
strates that the Minister has consistently 
referred to the term ‘semester’ in rela­
tion to the study period. This shows a 
clear intention that the usual study pe­
riod is a semester. The Tribunal was re­
ferred to the explanatory memorandum 
to  the S o c ia l  S e c u r i ty  L e g i s l a t i o n  
A m e n d m e n t (Y ou th  A l lo w a n c e )  B i l l  
1 9 9 7 ;  the explanatory memorandum to 
the S o c ia l S ecu rity  L e g is la tio n  A m en d ­
m e n t (Youth A llo w a n c e  C o n seq u en tia l 
a n d  R e la te d  M ea su res) B ill 1 9 9 8 ; ex­
planatory memorandum to the Youth A l­
lo w a n c e  C o n so lid a tio n  B ill 1 9 9 9 ; and 
the Youth A llo w a n c e  (S a tis fa c to ry  S tu d y  
P r o g r e s s  G u id e lin e s )  D e te r m in a t io n
19 9 8 .

The Department tried to distinguish 
the cases referred to by Coleman on the 
basis that they dealt with the Austudy 
regulations under the S tu d en t a n d  Youth 
A ss is ta n c e  A c t 1973.

The Tribunal considered the Depart- 
m e n t’s se m e s te r  fo cu s  is no t 
exclusionary but a consistent approach 
to students in similar circumstances.

The Tribunal commented that it is not 
made clear to students how the legisla­
tion was interpreted to enable them to 
know how to spread out their subjects 
during the year. The Tribunal found:

the youth allowance is not a study allow­
ance but rather an activity allowance which 
allows, inter alia, the right to study. The 
proper meaning should be made quite clear 
to students to assist them in planning their 
study program not only for a full academic 
year but also for the amount of subjects it is 
necessary for them to undertake each se­
mester in order to reach the 75% minimum 
required in section 541 B( 1 )(b)(i) of the Act. 

(Reasons, para. 40)
The Tribunal found that Coleman, 

through no fault o f his own, was not en­
rolled for at least 75% o f the normal 
amount o f full-time study during semes­
ter one. There were no grounds to waive 
the debt.

Formal decision
The Tribunal affirmed the decision un­
der review.

(M.A.N.J

Youth allowance 
debt: who is the 
recipient?
SECRETARY TO THE DFaCS and
RINGIN
(No. 2002/0281)

Decided: 19 April 2002 by J. Handley.

The respondent, Daniel Ringin, was 
granted youth allowance (YAL) from 
his 16th birthday on 1 November 1999. 
On that day he was sent a notice obliging 
him to notify if he or his parents married, 
or reconciled with a separated partner, or 
started living with someone as their 
partner. Payments were made to his 
mother, Mrs Ringin, who was then re­
ceiving newstart allowance (NSA) for 
which she had received similar notice.

On 13 November 1999, Mrs Ringin 
began living with Mr Lane. She notified 
Centrelink of this on 15 November 1999 
and her NSA ceased. YAL payments for 
Daniel continued, and another notice 
was sent to him on 26 November 1999.

YAL ceased after Mrs Ringin con­
tacted Centrelink in June 2000. Daniel 
was then asked to repay YAL totaling 
$2288.39 paid between 13 November 
1999 and 16 June 2000.

On review the SSAT held that Daniel 
was not the recipient of the YAL and did 
not have a legally recoverable debt. The 
Secretary then sought a further review 
by the AAT.

Recipient
Subsection 1223(1) of the S o c ia l S ecu ­
r i ty  A c t 1991  (the Act) provides:

Subject to subsection (1A) and (IB), if an 
amount has been paid to a person by way of 
social security payment on or after 1 Octo­
ber 1997 and;
(a) the recipient was not qualified for the 

social security payment when it was 
granted; or

(b) the amount was not payable to the re­
cipient;

the amount so paid is a debt due to the 
Commonwealth.

For Daniel it was argued that Mrs 
Ringin was the recipient of YAL. The 
AAT noted, however, that s.559(a) states 
that YAL becomes payable when ‘the 
person is qualified for the allowance’. A 
combination of ss.540, 543, 543A and 
543B being the qualifying provisions 
concerning the age of YAL in summary' 
provides entitlement to persons over the 
age o f 16 and under the age of 25. 
Throughout these provisions, the benefi­
ciary who qualifies for YAL is described 
as the ‘person’. Section 561B(1), by nec­
essary implication, regards the ‘person’ 
as the ‘recipient’. It says:

The Secretary may give:
(a) a person to whom a Youth Allowance is 

being paid on the person’s own behalf; 
or

(b) a person on whose behalf a Youth Al­
lowance is being paid to a parent of the 
person under section 559E;

a notice that requires the person to tell the 
Department if:

(c) a stated event or change of circum­
stances occurs; or

(d) the person becomes aware that a stated 
event or change of circumstances is 
likely to occur.

Section 561 B(8) provides that a per­
son must not, without reasonable ex­
cuse, refuse or fail to comply with a 
notice if that person is capable of com­
plying with it.

The AAT said that the above analysis 
is necessary in order to comprehend who 
is intended to be the ‘recipient’ of YAL. 
In the present application, Daniel was the 
‘r e c ip ie n t ’ . M rs R in g in  w as not
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undertaking full-time study. She was not 
under 25 years o f age. Therefore, she did 
not qualify for YAL, as she was not the 
‘person’ for the puiposes of qualifying 
for this benefit. Section 559E( 1) provides 
that payments of YAL to persons under 
the age of 18 and who are not independ­
ent are to be paid ‘on behalf o f the per­
son’. Subsection (a) relevantly provides 
that the payment is to be made to the par­
ent o f the ‘person ’. Section 5 61 A( 1) must 
be read in conjunction with S.559E and in 
the context o f Daniel being under 18 
years, Mrs Ringin was paid YAL on be­
half o f Daniel as his parent. She was not 
the ‘person’ S.561A contemplates.

Notices
For the Secretary it was argued that Dan­
iel failed to report the change in his cir­
cumstances. On the evidence of Mrs 
Ringin, he would not have been aware of 
the reporting obligations because she 
opened his mail from Centrelink, read it 
and did not inform him of the contents. 
As a matter o f law, however, Centrelink 
sent notices that were received, and the 
reporting obligations cannot be frus­
trated by a person intervening to with­
draw mail and not notify a beneficiary of 
the contents.

Mrs Ringin said that she notified 
Centrelink o f  her changed circum­
stances, that she also notified that the 
changed circumstances were applicable 
to Daniel, and that Centrelink should 
have ceased his benefits. When another 
notice was received on 26 November 
1999, she assumed that Daniel had a 
continuing entitlement. Payments con­
tinued until June 2000 and Mrs Ringin 
was aware of those payments because 
they were recorded in bank statements 
that she received monthly. It was not 
c le a r  w hy M rs R in g in  a tte n d e d  
Centrelink in June 2000 and eventually 
arranged for Daniel to personally notify 
of his changed circumstances. Nonethe­
less, YAL was paid on behalf o f Daniel 
to a bank account held by Mrs Ringin. 
There was no entitlement to those bene­
fits because Daniel did not qualify. 
There is no doubt that beyond Novem­
ber 1999, Daniel did not have an entitle­
ment to YAL. That amount is a debt due 
to the Com m onw ealth pursuant to 
ss. 1223(1 )(a) and (b) because Daniel 
was the ‘recipient’ for the purposes of 
this section.

In reaching these conclusions, the 
AAT agreed with the decision SDFACS 
& R ow e  2001 AATA 152. The only rea­
son that the monies were paid to Mrs 
Ringin was by operation of S.559E of the 
Act. Daniel personally qualified for 
YAL and money was paid as a result. He

was the person to whom moneys were 
payable and Mrs Ringin was his trustee 
for the purposes of the receipt o f the 
moneys. She was obliged to account to 
him for payments (whether she did so or 
not) from her account.

The AAT went on to say that to define 
any person other than Daniel as the recip­
ient would frustrate the object and pur­
pose of the legislation. He was the person 
who received the notices. They were ad­
dressed and sent to him because he was 
the recipient of a benefit. He could not be 
the ‘recipient’ for the purposes of the no­
tices, but not the ‘recipient’ for the pur­
p o ses  o f  re c e ip t o f  p ay m en t. 
Additionally, Mrs Ringin received the 
moneys into her bank account by opera­
tion of law, because at all relevant times 
Daniel was a minor. A person is a ‘recipi­
ent’ by reason of their qualification to be 
paid and to receive a benefit (refer also 
SDSS & Lyster 2000 AATA 380).

Formal decision
The AAT set aside the SSAT decision 
and decided that Daniel was overpaid 
YAL in the sum of $2288.39, and remit­
ted the matter to the DFaCS to calculate 
the basis for repayment having regard to 
Daniel’s financial circumstances.

[K.deH.]

Overpayment: rate 
of payment; whether 
moneys paid were 
lump sum payments
SECRETARY TO THE DFaCS and
SULLIVAN
(No.2002/415)

Decided: 31 May 2002 by B. McCabe.

The issue
The issue before the Tribunal was whether 
earnings received by Sullivan were to be 
treated as ‘lump sums’ for the purpose of 
calculating his rate of youth allowance 
and newstart allowance payments.

Background
Sullivan received youth allowance and 
newstart allowance from January 2000 
until October 2001. While receiving 
benefits, he did some occasional work as 
a crew member on a fishing trawler, re­
porting his earnings to Centrelink as re­
quired at the end of each trip. He 
received some $2989 (less $700 paid as

an advance) in December 2000, $1936 
in January 2001, and $2359 in four pay­
ments (in respect o f the one cruise) in 
February-March 2001. Centrelink de­
termined that the payments should be re­
garded as Tump sum payments’ and, 
applying the legislative provisions 
noted below, recalculated Sullivan’s en­
titlement and raised an overpayment. 
Sullivan appealed to the SSAT which 
concluded that the income test had been 
wrongly applied.

The law
Section 1067G-H23A o f the S o c ia l  
S ecu rity  A c t 1991  (the Act) sets out 
the process for determ ining how in­
come will affect entitlem ent to bene­
f i ts .  In p a r t ic u la r ,  th a t  s e c tio n  
requires that w here a recip ien t o f 
youth allowance:

... receives ... a lump sum amount that... is 
paid to him or her in relation to remunera­
tive work ... the person is ,.. taken to re­
ceive one-fifty-second of that amount as 
ordinary income during each week in the 12 
months commencing on the day on which 
the person becomes entitled to receive that 
amount.

The term ‘income’ is defined in s.8(l) 
of the Act to mean ‘an income amount 
earned, derived or received by the per­
son for the person’s own use or benefit 
. . . ’ The Tribunal noted that an excep­
tion to S.1967G-H23A is provided by 
s. 1067G-H24, which allows an alterna­
tive approach to the treatment of pay­
ments which are made in respect of 
periods longer that 14 days, providing 
there is ‘reasonable predictability or 
regularity as to the timing of the pay­
ments’, and the quantum of the pay­
ments concerned.

The decision
The Tribunal noted that the purpose of 
s. 1067G-H23A was to ensure that assess­
ment of entitlement is based on a more 
accurate picture of a person’s income. 
Noting that the payments were clearly in­
come, but were irregular and unpredict­
able in quantum, the Tribunal determined 
that S.1067G-H24 did not apply to 
Sullivan’s situation.

The Tribunal concluded that the first 
two payments constituted lump sums, 
and also that the fact that the third 
amount due to Sullivan was remitted in 
four instalments in February-M arch 
2001, did not preclude these payments 
being characterised as a Tump sum’ for 
pension and benefit purposes. In this re­
gard, the Tribunal noted that ‘... the ex­
pression lump sum [should be used] in 
contradistinction to regular wage-like 
payments . . . ’ (Reasons, para. 17), even 
when the am ounts involved  w ere
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